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CommonlDealtf) of Xttassacl)usetts.

In the Year One Thousand Eight Hundred and Fifty-Two.

RESOLVES
For the Publicalion of the Reports of Cases of Contested Elections.

Resolved, That L. S. Gushing, C. "W. Storey, and Lewis Josselyn be, tnd they

hereby are, appointed Commissioners to prepare and publish a new edition of the

Reports of Contested Elections, prepared and published by said Cushing in pursu-

ance of an order of the house of representatives of March 1st, 1834, including therein

reports of all the cases which have occurred since the time of said publication.

Resolved, That the said Commissioners include in, or append to, the publication

hereby authorized, all opinions given by the supreme judicial court at the request of

either branch of the legislature, relating to the several subjects contained in the same,

and also a digest of al^the decisions of the supreme judicial court concerning the

qualifications of voters, and the duties of town officers in presiding at elections.

Resolved, That fifteen hundred copies of the publication hereby authorized be

printed by the printers to the state, and be distributed in like manner with other

books printed by order of the legislature.

[Approved May 18ih, 1852.]



ADVERTISEMENT.

In the year 1834, the first mentioned of the commissioners

named in the foregoing resolve, then clerk of the house of

representatives, in obedience to an order of the house, com-

piled and published a collection of the decisions of the house,

in cases of controverted elections, from the adoption of the

constitution to the year 1834 inclusive. The plan, upon which

that compilation was executed, was fully explained in the

advertisement prefixed to the work. Tlje present compila-

tion consists of a reprint of the cases published in the former,

making nearly one-half of the conteiits of the volume, with

the addition of those which have since occurred ; and as the

same plan, substantially, has been followed, in the publication

of the later cases, the advertisement to the first edition has

been retained, as explanatory of the method upon which the

whole work has been executed. While, however, the same

general plan has been pursued, in making the present com-

pilation, the commissioners have thought pro})er to vary there-

from in certain respects, chieily in phraseology, which they

will here explain.

In the first place, they have substituted the word " contro-

verted," in the title, lor the word contested," and have made

a bhiiilar change, wherever the latter word occurred in the body

of the work. This change has been made in conformity wiili

the established meaning, whicli belongs and is invariably

given to these words in England, from whence the essential

elements of our parliamentary and election law are derived,
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and where election law constitutes a distinct and very im-

portant, as well as copious, branch of jurisprudence. There

the word " contested " is applied exclusively to what takes

place at the poll. An election is said to be " contested" when

there are opposing candidates for the suffrages of the electors.

The word " controverted " is applied to an election, the valid-

ity of which is called in question in the house. An election is

contested at the poll, and controverted in the house. The word

" contested " has the same meaning in this country, and is

used in the same sense ; but it is also used frequently in the

sense of the word " controverted," as applicable to an elec-

tion case, where, in the opinion of the commissioners, the latter

term would be more appropriate.

Secondly, in speaking of the proceeding upon a report, they

have used the phrase "agreed to," instead of the word " accept;"

for the reason that the latter is not a parliamentary term, and

is besides somewhat equivocal in its meaning ; since it may
signify the mere receiving of the report as a document, with

quite as much projDriety, at least, as the adoption of its con-

tents or conclusions. The term " agreed to " is not only sanc-

tioned by parliamentary usage, in this country, as well as in

England, but is more significant and appropriate. The use of

the former term is peculiar, it is believed, to New England.

Thirdly, the commissioners have substituted the words

" petition " and " petitioners," for " remonstrance " and re-

monstrants," wherever the latter terms have been used to

denote the instrument by which, and the person by whom, the

validity of an election is controverted. A remonstrance, strict-

ly speaking, simply objects to the doing of something by the

legislature or other body, to whom it is addressed ; and in the

British parliament is not receivable, unless it contains also a

prayer; in which case, it is received and considered as a pe-

tition. The instrument, by which an election is questioned, is

not a remonstrance merely; it prays that the election com-

plained of may be set aside, and the member returned deprived

of his scat, for certain reasons alleged, which it prays may be

investigated by the house ; or it prays that the petitioner may
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be admitted to a seat, on the ground that he was duly elected,

and ought to have been returned. The use of the word

"remonstrance," to denote an election petition, is of recent

origin and probably confined to this state.

For the reasons suggested, the commissioners have thought

themselves justified, if not required, to depart from the current

phraseology, in the particulars alluded to.

Besides these changes, the commissioners have made two or

three others, to which they call attention.

The cases contained in the first edition have been carefully

revised, and, in almost every instance, a new abstract or head

note has been prepared, or the original one much enlarged, so

as in either case to bring out more distinctly and fully than

before the points decided.

Another change consists in the addition of further explana-

tions to some of the earlier cases, which will, it is hoped, be

found to render them more valuable as precedents.

Lastly, the commissioners have appended, to some few of

the cases, particularly the older ones, notes illustrative of im-

portant differences between our election law, and that of Eng-

land.

The commissioners have felt themselves somewhat embar-

rassed in fixing upon the best mode of publishing certain cases,

in which the committees on elections have thought it necessary

to report the evidence, particularly of the witnesses, at very great

length. On the one hand, it was out of the question, without

greatly increasing the size of the volume, to reprint the whole

evidence
;
while, on the other, it was difficult either to select

or condense, without incurring the risk of doing injustice to

the case, the committee, or the house. The commissioners

could only exercise their best jugdment, according to the cir-

cumstances of each particular case. In some instances, there-

fore, they have themselves condensed and stated the evidence

;

in others, they have selected and published the most material

parts ; in others, again, they have stated merely the conclusions

of fact, drawn by the committees from the evidence, as well

as their conclusions of law thereupon. In the two latter
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classes of cases, therefore, the reader will meet with frequent

references in the reports to facts and evidence, which are not

stated elsewhere ; but which will be found, generally, not to be

material to the decision, and to give rise to no inconvenience

or uncertainty.

The commissioners were directed to include in, or append

to, their work, a digest of all the decisions of the supreme

judicial court concerning the qualifications of voters, and the

duties of town officers in presiding at elections. In executing

this part of their commission, the, commissioners have inserted

a digest of the cases alluded to, which were not considerable

either in number or extent, in the index or digest of the cases

reported by them, with references to the volumes of reports

in which the former are contained.

In a supplement the commissioners have added :

—

1. An opinion of the justices of the supreme judicial court,

given in 1807, on the question of the right of the inhabitants

of unincorporated plantations to vote for governor and lieuten-

ant-governor. This completes the series of opinions, given by

the court, on the several subjects embraced in the present com-

pilation.

2. The opinion of the court of common pleas, delivered by

Hoar J., in the case of the Commomvealth v. Ai/er and others,

the mayor and aldermen of the city of Lowell, indicted for

alleged illegal conduct, in their capacity of returning officers.

This opinion, having only been printed in a newspaper, and

being likely to be often referred to, in connection with the

eases in the house growing out of the transaction complained

of, has been thought worthy of preservation in a more accessi-

ble form.

3. The statutes of the commonwealth respecting elections,

in force previous to the Revised Statutes. These statutes are

obviously necessary to an understanding of our election law,

as well since as before the revision; and being now superseded

by the Revised Statutes, are not readily to be obtained.

4. The report of the clerk of the house, in 1828-9, on the

issuing of precepts for new elections ; of which, as originally
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printed, there are not probably half a dozen copies in exist-

ence.

In conclusion, the commissioners take the liberty to remark,

that, considering the inherent difficulty of the undertaking, and

the nature of the means and materials for their work, they can-

not venture to flatter themselves, that it will be found to be

free from all errors; but, having bestowed much care on its

execution, and taken what seemed to them to be abundant

precaution against mistake, they confidently hope, that no

oversight of theirs will prove to be of such a character, as to

impair the value of the compilation.

LUTHER S. GUSHING.
CHARLES W. STOREY.
LEWIS JOSSELYN.

Boston, January 1st, 1853.





ADVERTISEMENT TO THE FIRST EDITION.

The following compilation has been made, in obedience to

the order, inserted on the preceding page,^ and under the gen-

eral direction of the committee thereby appointed.

It has not been considered, by the committee, to be their

duty, in virtue of the order above-mentioned, to make any

selection of the cases to be published, among those, which

properly come under the denomination of contested elections

;

but merely to direct the manner of their publication. So far

as it has been found practicable, therefore, all the cases of that

description have been reported, either briefly or in detail, ac-

cording to their nature and importance. Some of the earlier

decisions, though of no value, as precedents, have been shortly

stated, for the purpose of showing the mode of proceeding, in

use at the time. Where a decision was found to involve no

principle, and to have no bearing, in the way of illustration,

upon any preceding or subsequent case, the name of the town

and the decision have been mentioned, without any detail of

the facts. The same course has been pursued, in regard to

most of those, in which there was no report, or, in which, the

report was general. "Where the papers, relating to a contested

election, are missing, that fact is stated. It is believed, that

some account has thus been given of all the cases, which have

arisen since the adoption of the constitution.

1 The following is a copy of the order referred to :

—

House op Representatives, March 1, 1834.

Ordered, That the clerk of the house prepare, under the direction of a committee of

the house, and cause to be printed, a compilation of the decisions of the house, in

cases of contested elections of its members : said conrpilation to be distributed in the

manner provided for the distribution of the general statutes and resolves of the gen-

eral court: and Messrs. Theron Metcalf, of Dedham, Henry W. Kinsman, of

Boston, and Henry Chapman, of Greenfield, are appointed to constitute the said

committee.

Attest, L. S. GUSHING, Clerk.

B
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The validity of an election, or the right of a member to his

seat, has been Controverted, in the greater number of instances,

by means of a petition or remonstrance, from persons interested

therein as electors : but cases have also occurred, involving

questions of a similar character, and equally affecting the right

of membership, in which, the election could not, with strict

propriety, be said to be contested :—as, where the validity of

an election has been inquired into on motion ; where a person,

claiming to have been elected, has petitioned to be admitted

to a seat
;

or, where, in consequence of the removal of a mem-

ber, or of his appointment to some office, it has been made a

question, whether his seat was thereby vacated. Cases of this

kind, being clearly embraced in the spirit of the order, have

been reported. They are generally entitled, not by the name

of the town, which has been usually adopted, but as the

*case'' of such a person or member. The rules, orders, and

votes of the house, whether in reference to a particular case,

or to the subject of contested elections and the* right of mem-
bership generally, have been inserted in their order, as explan-

atory of subsequent proceedings and decisions. The opinions

of the justices of the supreme judicial court, upon questions

submitted to them, relating to the right of membership and

subjects connected therewith, have also been republished,

either by themselves, or with the cases to which they relate.

Though not included in the terms of the order, it was thought

that they could not, with propriety, be omitted.

Two classes of cases, in which the right of membership has

been drawn in question, have been noticed only incidentally,

viz. : questions concerning the validity of the certificates or

returns of members ; and questions as to the right of the house

to issue precepts, authorizing new elections, where the seats of

members have been vacated. The former, until the practice of

supplying the towns wiih blank forms was adopted, were very

numerous. Since that period, they have been of such rare

occurrence, that the publication of the decisions in relation to

them, it is presumed, would be of but little, if any, practical

utility. The right of the house to issue precepts has been a
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subject of much and frequent discussion, from the first estab-

lishment of the present form of government. In June, 1828, the

clerk was directed to examine the journals, and report there-

from all the instances, in which precepts had been issued or

refused. Ilis report was printed, and exists among the pub-

lished legislative documents.^ As these precedents cannot be

of much use, except to the house when in session, and are

already sufficiently accessible, it has not been thought import-

ant to include them in the work. For the same reason, all

those cases, in which the right of membership has been

affected, by the conduct of a member, subsequent to his elec-

tion, have also been omitted.

The journals, files, and printed documents of the house,

which have contributed in common to the contents of the

present volume, have not been found, at all periods, to be of

equal value and assistance, for the compilation of the cases

;

and, therefore, require to be noticed separately, in order to give

a full and correct idea of the character of these reports.

The journals are almost the only source of information, in

regard to election cases, for several years subsequent to the

adoption of the constitution : and, during this period, though

it was usual to refer subjects, relating to the right of member-

ship, to a committee
;
yet, the purpose of such reference seems,

for the most part, to have been, either, to ascertain whether an

investigation ought to be instituted, or to enable the house to

fix upon a mode of conducting the inquiry. If an investiga-

tion was determined upon, the parties were generally admitted

to a trial upon the floor of the house, by means of oral testi-

mony and depositions, and were heard in person or by counsel,

as is now the practice before committees. When the examina-

tion was concluded, and the parties had withdrawn, the subject

was discussed and the question taken, whether, upon the evi-

dence adduced or the facts proved, the right of membership

was invalidated.2 The journals merely present a history of

» Reprinted in the Supplement.

2 It was usual, when the house was about to proceed to the examination or hearing

of a case, on the floor, to send a message to the senate, informing that branch, that it

would not be convenient to receive messages, whilst thus engaged. "When the hearing

was terminated, the senate was notified of it, in the same manner.
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the proceedings, and most frequently, without any statement

of the facts. The result of this mode of trying the validity of

an election has been, that the points raised and decided, and

the facts involved in the early cases, can rarely be learned,

either from the journals, or from the papers on file. In the

January session, 1794, the practice of hearing parties and wit-

nesses, before the house, was formally abolished
;
and, since

that time, the mode of investigating contested elections and

questions of membership, by means of committers appointed

for the purpose, which had then been occasionally adopted, for

some years, has been invariably pursued.

The papers on the files of the house, consisting of the peti-

tions or remonstrances, the returns of members, the depositions

taken by the parties, the certificates of town officers, and the

reports of committees, constitute the principal materials for,

and have all been carefully examined and used in, the prepa-

ration of the following reports. In a considerable number of

cases, in which, it appears from the journals, that elections

were contested, the papers have not been found, notwithstand-

ing a thorough examination of the files. They have probably

been taken, for the use of committees or parties, who forgot or

neglected to return them. Considering the manner in which

the files have been kept, and the very natural demand for pre-

cedents, to be used before committees, or in discussions in the

house, the number missing is, perhaps, less than might have

been anticipated.

For some time previous to the year 1810, and particularly

at the May session, in that year, the number of contested

elections had become very great, and the labor of committees

proportionably increased. A degree of importance, too, began

to be attached to the decisions, regarded as precedents. These

causes led to the passing of an order, at the January session,

1811, for the appointment of a reporter ; and David Everett,

Esq., then of Boston, was appointed to that office. He was
also reappointed the following year. The duties of the re-

porter are thus stated in the order, viz. : " to record and report,

in a book to be kept for that purpose, all the decisions of the
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house, in cases of the contested elections of its members,

which report shall contain the state of the facts, the leading

arguments used in the discussion of the question, and the

principle on which the house made its decision." At the May

session, 1813, Theron Metcalf, Esq., of Dedham, succeeded

Mr. Everett in the office of reporter. He was reappointed

the three succeeding years. The office was then abolished.

The only case, known to have been reported by Mr. Everett,

is that of Belchcrtoicn, in 1811.^

In pursuance of an order of the house, Mr. Everett made

a compilation of - cases, decided prior to his appointment ; an

edition of which was published in 1812, for the use of the

members and for distribution. In this work, Mr. Everett

seems to have confined his researches to the journals, and

has thus been led into many errors, which would have been

avoided, by an examination of the papers on file. The case

of HopkintoHj in 1788, for example, is stated to have been de-

cided in favor of one of the two opposing claimants of the

seat, on the ground, that his certificate of election was signed

by three, and that of his opponent by only tivo, of the select-

men.2 This collection was not known to be in existence, until

the cases, for the period, during which it professes to extend,

had been compiled from the journals and files, and conse-

quently, no use has been made of it. Mr. Metcalf commenced

his labors as reporter, in 1813, and, from time to time, pub-

lished the cases, decided whilst he was in office. They have

all been republished, together with his notes, in the present

volume.^ Since the office of reporter was abolished, the re-

ports of the committees on elections have been frequently

published, for the temporary use of the house, previous to

being acted upon, and, with other printed documents, have

been preserved for several years past.

The reports of committees, where they have been found to

contain the statement of a case, have been republished entire,

» See Reports, p. 103. * Same, p. 26.

3 The cases from p. 121 to 185, inclusive, were originally reported by Mr. Metcalf,
with the exception of Wobnm, p. 1-52; Sutton, p. 154; Marbhhead, p. 172; Case of
Daniel Merrill, p. 175 ;

Dcdham, p. 182; and Case of Solojnon AiAen, p. 19-i.
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with the exception of the formal and introductory parts. In

some few instances, verbal corrections and alterations have

been found necessary. The introductory notes or abstracts of

the cases are intended to present the most material points de-

cided. Li many instances, however, this has been found to

be impracticable; and, in such, the subject only of the decision

has been stated. Care has been taken to avoid an overstate-

ment; and therefore, where a point seemed doubtful, it has

been thought most proper, to leave it entirely to tlie judgment

of the reader.

The compiler has occasionally taken the liberty, to add a

remark of his own ; either by way of explanation, or for the

purpose of reference to other cases or authorities. Such addi-

tions are included in brackets. The proceedings in the house

are referred to by the letters, J. H., (Journal of the House,)

and the number of the volume and page.

L S C
Boston, October 28, 1834.

CORRECTION.

The running title on the right hand pages, from 161 to 174, should be " 1813-1814,

instead of 1812-1813."
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REPORTS
OF

CONTROYERTED ELECTIONS.

1780—1781.

AMHERST.

A PETITION was received at the October session,^ from sun-

dry inhabitants of the town of Amherst, praying that a precept

might be issued to them, for the choice of a representative, in

place of Nathaniel Dickinson, Jr., returned a member from

that town, whose election they alleged to be illegal. The pe-

tition was referred to a committee, who reported^ by way of

resolve, which was read and agreed to, and in pursuance of

which, a citation^ was sent to the selectmen of Amherst to

show cause, why the prayer of the petitioners should not be

granted.

At the January session following, the petition, and an an-

swer of the selectmen of Amherst thereto, were taken up and

referred to a committee, who reported, by way of resolve, that

the parties be heard, on the third Wednesday of the ses-

sion, and that the selectmen give notice thereof to the petition-

ers, by serving them with a copy of the resolve. The report

was not agreed to ; but the question was immediately taken

whether the member from Amherst was duly elected, and de-

cided in the negative.*

1 1 J. H. 27. The first general court, under the constitution, commenced its session

on the last Wednesday in October, 1780. See the journal of the convention of 1780,

p. 186.

2 2 J. H. 55. 3 Same, 88. * Same, 191, 192.



2 CASE OF JAMES PERRY.

A precept was then ordered to be issued to the town of Am-

herst for a new election.^

[The papers in this case are missing from the files; and

neither the reasons, upon which the election was controverted,

nor those upon which the house founded its decision, appear

on the journal.]

CASE OF JAMES PERRY, MEMBER FROM EASTON.

Conduct and character of member inquired into.

In the general court, for the year 1779, a committee had

been appointed, to inquire into the conduct of James Perry, a

member from Easton, relative to his having sold a quantity of

rye for the troops of this state, then on service in Rhode Is-

land, at an extravagant price. The committee reported the

following statement of facts :

—

" That, on a representation of the distressed situation of the

troops at Rhode Island, for want of bread, and the diliiculty of

procuring any there, for continental currency, the said Capt.

Perry, being then in the house, declared his willingness to sup-

ply a quantit}- of flour for continental money, and immediately

repaired home, where he found a number of his teamsters, re-

turned with rye instead of flour, and although Capt. Perry

would insinuate, that the rye was not his, because he was to

receive flour, yet it appeared to the committee that this insin-

uation is only an evasion, for said Perry did, in fact, go with

the teamsters to Col. Carpenter, who was piuchasing for said

troops, and did, at least, help sell said rye for the exorbitant

price of eighteen shillings per bushel, in the new money, and

that said Perry did receive the money, but agreed to return it

to Col. Carpenter, any time within two months, at the rate

of eight shillings hard money for eighteen of the new.

Whether such conduct in a member has not a direct ten-

1 2 J. H. 192.
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dency to destroy the credit of our new money, the committee

submit to the consideration of the house.

The committee beg leave to report, as their opinion, that the

committee, for purchasing beef, &c., be directed to redeem the

aforesaid new money, by paying hard, agreeably to the afore-

said agreement ; that so the state may suffer as little as pos-

sible by means of that gentleman's so egregiously and con-

temptuously undervaluing of the new money."

This report was read, and ordered to lie till the next general

court ; and at the October session, 1780,^ Mr. Perry being again

returned a member, a committee was appointed to take the

subject of the report into consideration.

The committee subsequently^ reported, as their opinion, that

Mr. Perry had no intention of depreciating the currency or in-

juring the state. The report was agreed to.

1 IJ. H. 30. 2 Same, 56.

1781—1782.

CAMBRIDGE.

A piece of paper, given in as a ballot, having the name of a candidate written upon

it twice, cannot be severed and counted as two votes.

A PETITION was received, at the May session,^ from sundry

inhabitants of the town of Cambridge, setting forth that Sam-
uel Thatcher, the member returned from that town, was ille-

gally chosen, and praying that his seat might be vacated, and a

precept issued to them for a new choice. The petition was re-

ferred to a committee,^ upon whose report, the petitioners were

ordered to notify the selectmen and town clerk of Cambridge,

to appear on the fourth day of June in the same session, to

^ The second general court, under the constitution, commenced its session on the

last Wednesday in May, 1781, agreeably to the provision of that instrument.
2 2 J. H. 9.



4 VASSALBOROUGH.

show cause, why the seat of Mr. Thatcher should not be va-

cated.^

The petitioners alleged, that I\Ir. Thatcher was elected by a

majority of one vote, and, that among the votes given in, there

were tw^o votes in his favor, on one piece of paper, which,

when the votes were sorted, were severed by the town clerk

and counted. »

The parties to question the election, at the time assigned

made their appearance on the floor, and after having been

heard, withdrew. The question was then put, whether Mr.

Thatcher was legally chosen, and passed in the affirmative.'^^

[The only paper, remaining on the files, in this case, is the

petition.]

VASSALBOROUGH.

Character and conduct of member inquired into.

The election of Abiel Lovejoy, returned a member from the

town of Vassalborough, was controverted by sundry inhabi-

tants of that town, on the ground, that illegal votes were re-

ceived, and also, that said Lovejoy " was not friendly to the

cause of America."^

The memorial was accompanied by depositions, tending to

prove the facts therein alleged, and having been read, a time

was assigned for hearing the petitioners.

The parties were accordingly admitted* upon the floor, and,

after hearing them and their witnesses, and the defence of

Mr. Lovejoy, it was

Voted, That the election of Abiel Lovejoy is not proved to

be illegal f and that the further consideration of the charges

against his character, as a person inimical to the government,

and the prayer of the petitioners, that he may be excluded

from a seat, on that account, be referred to the next session,

» 2 J. H. 12. » Same, 28, 31. 3 Same, 379. * Same, 387. ^ Same, 389.
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and that Mr. Lovejoy have leave of absence, until that time,

to prepare for the trial thereof.^

Previous to the next session, it appears,^ that Lovejoy, in-

stead of preparing for the trial of his case, " settled " the affair,

with the principal petitioners, by agreeing that " he would not

attempt to sit in the honorable house again ;

" and, the parties

not appearing at that time, no further proceedings took place.

TRURO.

Qualification of a member as to property.

The selectmen of Truro, in their return of a member, stated,

that he was duly elected, but, that according to the last year's

state tax, he did not possess the estate required by the consti-

tution to entitle him to a seat. The retmui was ordered to lie

on the table.3

1 2 J. H. 391.

2 This is stated in the memorial of Denis Getchell against Lovejoy's election the

next year.

32 J. H. 11.

1782—1783.

VASSALBOROUGH.

"Where a petition was presented against a member, praying that he might be excluded

from the house, on the ground of his being " inimical to the government," and

evidence was given in support of the charge, it was ordered that such member

withdraw from the house, and that the case be heard, upon evidence to be produced

by the parties, at the next session.

The statements of a member, made in his place by direction of the house, received as

evidence.

Abiel Lovejoy being returned a member from the town of

Vassalborough, and having been qualified and taken his seat,

a petition was received from Denis Getchell, praying that

Lovejoy might be excluded from the house, on the ground that

he was inimical to the government.



6 HOPKINTON.

The petition was referred to a committee, who made a ver-

bal statement of facts, whereupon the secretary of the com-

monwealth was directed to lay before the house, the records of

the council and certain papers on file, relating to Lovejoy's

character and conduct. One of the members was also called

upon, and related a conversation, which had passed between

him and Lovejoy, relative to public affairs. The committee

were then directed to prepare and report an order, for the hear-

ing of the matter at the next session, which having been at-

tended to by them, it was

Ordered, That the said Abiel Lovejoy withdraw from the

house : that the said Getchell bring forward his evidence

against him, on the second Wednesday of the next session

:

that Lovejoy have leave, in like manner, to produce evidence

in his favor : and, that said Lovejoy and Getchell be served

with a copy of the order.

Lovejoy afterwards petitioned, that his case might be ex-

amined and tried, by a committee near the place of the resi-

dence of the parties concerned, but his request was refused.

It does not appear that the subject was brought forward at the

next session.^

HOPKINTON.

The validity of an election may be inquired into on motion.

Upon a motion made and seconded, for an inquiry into the

qualifications of the member from Hopkinton, a question was

put, whether the house would enter into the consideration of

the right to a seat of any member or members, in consequence

of a motion made for that purpose, upon the member [making

it] declaring that he stands ready to prove the disqualifications,

and [it was] determined in the affirmative. The motion then

subsided.2

> 3 J. H. 231, 279, 281, 282, 283, 288, 290, 302, 347, 359. ^ 3 j. h. 90.
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WOBURN.

The certificate of a constable, of the warning of a meeting for the choice of a represen-

tative, was held to be conclusive evidence of such warning.

The committee on the returns reported, that the return from

Woburn was represented as illegal by certain petitioners from

that town, and thereupon a time was assigned for the consider-

ation of the said election.^

At the time assigned, the house proceeded to the consider-

ation of the case, and the parties were admitted upon the floor.

Mr. Johnson (the member returned) laid upon the table a cer-

tificate of the warning of the town meeting, at which he

was elected, from a constable of the town of Woburn : where-

upon a question arose, whether a certificate, from the constable

of any town, [of a warning] of the inhabitants, for choosing

a representative, shall be conclusive evidence of such warning,

which question was decided in the affirmative.

After a full hearing of the case, it was voted that Mr. John-

son was duly elected.^

13J. H. 15. 2 Same, 25.

1783—1784.

CHESTERFIELD.

An election, effected by illegal votes, is not confirmed by a subsequent refusal of the

meeting to reconsider the choice.

On the representation of Benjamin Bonney, one of the se-

lectmen of the town of Chesterfield, that the election of Rus-

sell Kellogg, returned a representative from said town, was

illegal, Messrs. 3Iitchell, of Bridgewater, Curtis^ of Worcester,

and Hosiner, of Concord, were appointed a committee to in-

quire into the matter of his election.^

» 4 J. H. 76.
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The committee reported the following statement of facts,

viz. :—^that, immediately after the selectmen had declared the

choice,^ the [qualifications of some of the] voters were disputed,

and seven or eight persons said to have no right to vote, not

being qualified according to the constitution, four of whom
appear to have no right to vote, and, the others, the committee

could not ascertain, whether they had or had not : thrat, upon

a motion made in the meeting, for a reconsideration [of the

choice,] it passed in the negative : that the number of select-

men in Chesterfield is three, one of whom is Mr. Kellogg (the

member,) and the other two, considering the choice to be

illegal, refused to certify, but one of them being told by Mr.

Kellogg, that if he did not certify, he would be subjected to a

fine, afterwards signed the certificate.^

Upon this report, after debate, it was made a question,

" whether there is legal evidence, that Mr. Russell Kellogg was

chosen a representative for the town of Chesterfield?" which

being put, it was determined in the negative : number of mem-

bers 109, yeas 42.

A precept was, the same day, ordered to be issued for a new

election in Chesterfield.^

SWANSEY.

A member, disqualified " from holding any post of honor or profit," by a resolve of

a former general court, is thereby rendered ineligible.

Jerathmiel Bowers being returned a member from the

town of Swansey, the selectmen of Rehoboth^ and sundry

inhabitants of Swansey petitioned, that he might be excluded

from a seat, on the ground, that " he had not shown himself

friendly in the late struggle with Great Britain," and also, that

he was disqualified by virtue of a resolve of a former general

court.

1 It does not appear in the report, but is stated in Bonney's petition, that the v^hole

number of votes given in was 54, of which Mr. Kellogg received 30.

» 4 J. H. 97. 3 Same, 101. * Same 16.
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The subject was referred to a committee, who reported,^ that,

by a resolve of the general court, passed April 7th, 1777, the

said Jerathmiel Bowers was disqualified from holding any post

of honor or profit in this commonwealth, which resolve, in the

opinion of the committee, was still in force, and that Mr.

Bowers was therefore disqualified from holding a seat. The

report was agreed to, and Mr. Bowers quitted his seat accord-

ingly-

CASE OF SILAS FOWLER, MEMBER FROM SOUTHWICK.

The seditious conduct of a member is not sufficient ground for his expulsion.

It being represented, that Silas Fowler, the member from

Southwick, had been instrumental in raising the late disturb-

ances in the county of Hampshire, a committee was appointed

to inquire into his character and conduct.^

The committee reported, that, the general character of Mr.

Fowler was that of being a principal agent in exciting and

promoting the disturbances which had lately taken place in the

county of Hampshire, and, that he had said, " that he would

spend his life and fortune but law should be suspended in the

county of Hampshire, till they had a redress of grievances."^

The report was considered upon two successive days, and

after long debate the question was put, " whether the said

Fowler should retain his seat as a representative ?" which

passed in the affirmative, ninety members to fifty-five.*

14J. H. 20. 2Same, 37, 38 3 Same, 41. " Same, 47.

2



10 CASE OF JOHN WILLIAMS.

CASE OF JOHN WILLIAMS, MEMBER FROM DEERFIELD.

A member, who had been excluded from the house at the first session, as a person

incapable of being a representative, being elected and returned as a member at the

second session, it was held, that, by such exclusion, he was rendered incapable of

holding a seat in the house for the same general court.

John Williams, having been returned a member from the

town of Deerfield, at the May session, a committee was ap-

pointed to inquire into his political character and conduct, and

to consider the propriety of his holding a seat.^

By the report of the committee^ and certain papers laid be-

fore the house at their request,^ by the secretary, it appeared

that Mr. Williams had been arrested and put under bond, by

the governor and council, (in pursuance of a resolve of the

general court, passed March 10, 1781,*) to appear at the supe-

rior court of judicature, held at Springfield, in September,

1781, to answer to such matters, as might then and there be

objected against him, touching his conduct, in the war with

Great Britain.^

The attorney general, being called upon for the purpose,

appeared and stated, that he had not received any papers or

evidence, to enable him to take measures for prosecuting Mr.

Williams,^ and consequently that no prosecution had been

instituted against him. He was thereupon directed to inspect

the papers on file in the secretary's office, relative to Williams

1 4 J. H. 149. 2 Same, 160. 3 Same.
* The following is a copy of this resolve.

Resolve requesting the governor, with advice of council, to restrict John Williams,

Seth Catlin, and Jonathan Ashley, in such a manner as the commonwealth may
receive no injury.

"W'Tiereas it appears to this court, from the examination of John Williams, Seth

Catlin, and Jonathan Ashley, touching the instructions given the representatives of

the town of Deerfield, and from the particular time at which these instructions were

given, that there are just grounds of suspicion, that the said John Williams, Seth

Catlin, and Jonathan Ashley, are unfriendly to the independence of the United

States.

Therefore, Resolved, That the governor, with advice of council, be, and he hereby

is, requested to lay the said John Williams, Seth Catlin, and Jonathan Ashley, under

such restrictions, as that the commonwealth receive no injury from them or either of

them.

5 See the " Case of John Williams," 1785—1786. « 4 J. H. 164, 168.
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and others, and to commence a prosecution against the per-

sons mentioned therein, if there should appear foundation for

A motion was then made and seconded, that Mr. Williams

should be excluded from his seat, and after debate, the ques-

tion was put and passed in the affirmative, 60 members out of

103 voting in favor of the motion.

A precept was issued to the town of Deerfield for a new

election,^ and, at the next session, Mr. Williams was again

returned a member.^ When he appeared to take his seat,^ the

house proceeded to consider the propriety of his being quali-

fied, and it was made a question, whether the record of the

vote, excluding him from his seat at the last session, without

assigning any reason therefor, rendered him ineligible as a

representative, in the present general court? which, being put,

passed unanimously in the negative. It was then moved, that

a committee be appointed, to inquire whether any prosecution

has been commenced against Mr. Williams, or whether he is

chargeable with any crimes or misdemeanors, which exclude

him from a seat. The question on this motion was postponed

to the afternoon, and in the meantime the treasurer was or-

dered to lay the bond abovementioned before the house.

In the afternoon, the treasurer appeared and produced the

bond alluded to, which having been read, it was made a ques-

tion, whether the house will go into the consideration of the

disqualifications of Mr. Williams as a representative ? which

was determined in the negative. It was then voted, " that

John Williams, returned as a representative from the town of

Deerfield, at this sitting of the house, having been excluded

this house in their last sitting, as a person incapable of being

a representative for said town, in this general court, be ex-

cluded a seat, he, by the said former exclusion, being incapa-

ble of holding a seat in this house for this general court:"

number of members present 114, yeas 78.*

1 4 J. H. 174. 2 Same, 177. ^ Same, 24l < Same, 2ifM

a criminal proceeding against them.



12 CASE OF ABIEL WOOD.

CASE OF ABIEL WOOD, MEMBER FROM POWXALBOROUGH.

Character and conduct of member.—Neglect of member to appear in his place, when

ordered bj the house, considered as a contempt.

It being represented, that Abiel Wood, the member returned

from Pownalborough, had been put under bond for Wis good

behaviour, the messenger was directed to acquaint him that

the house required his attendance.^ Mr. Wood not appearing,

the messenger was inquired of, the next day,^ by the house, in

what manner he notified him of the order passed for his ap-

pearance in his place. The messenger informed the house

that he left word at his lodgings, and was aften^^ards informed,

that Mr. Wood received the notice and replied, that he would

see some of the members, respecting the matter. A committee

was then appointed to inquire into the conduct and character

of Mr. Wood, and report what measures might be proper to

be taken respecting him.

The committee, on the same day, reported a preamble and

resolve^ reciting, that " whereas a former general court did or-

der that Abiel Wood should be confined until he should give

bond, with two sufficient sureties, in the sum of one thousand

pounds, conditioned, that he should not, in any way, corres-

pond with any of the enemies of this country, and that he

should appear at any time, and answer to any complaint, that

should be made against him, which bond did not appear to be

annulled or cancelled : and whereas he had been chosen and

taken his seat as a representative, and had moved the house

for leave of absence, which had been refused, notw^ithstanding

which, and in derogation of the dignity of the house, he had

absented himself, and although he had been notified that the

house required him to attend in his place, yet in further con-

tempt of the same, had refused to attend : therefore

Resolved, That the said Abiel Wood, be, and he hereby is,

expelled the house, and his place is become vacant."

The report was agreed to.

M J. H. 26. « Same, 29. ^ Same, 30.
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ADAMS.

The refusal of the selectmen of a town, to admit the voters of a plantation, which

had been annexed to it by statute, to act in town affairs, at the annual town-meet-

ing. And to call another meeting for the purpose, was held sufficient to authorize

the calling of a town-meeting by a justice of the peace, and the election of other

selectmen and town-officers.

The committee, appointed to examine the returns of the

members from the several towns, reported^ that the return from

the town of Adams was double, and attested by two different

persons, as town clerks : whereupon, the consideration thereof

was referred to Messrs. DaviSy of Boston, Choate, of Ipswich,

and Skinner, of Williamstown. The committee subsequently^

reported a statement of facts, as follows :

—

" That in the year 1780, the plantation called New Provi-

dence, agreeably to the report of the committee sent to view

the same, was, by an act of the general court, annexed to the

town of Adams. It does not appear to the committee, that

the town of Adams was notified previous to passing the in-

corporating act: but that, on the arrival of the same in said

town, sometime in the summer after it passed, the town of

Adams united with New Providence, as a corporate body, in

the transaction of all town business, till the March following,

all which time, they mutually chose town officers. And no

interruption appears to have taken place, until March 1782,

when the selectmen refused to admit the inhabitants of New
Providence to vote or join with them at said meeting, where-

upon the said inhabitants, with part of the inhabitants of the

old town of Adams, withdrew from said meeting, and peti-

tioned the selectmen to grant a warrant for calling a town

meeting, to choose town officers, &c., but the selectmen re-

fused to grant their request. The said inhabitants thereupon

complained to James Harris, Esq., a justice of the peace, that

they were unfairly and unconstitutionally debarred the privi-

lege of voting for town officers, and also of having the town

called together again agreeably to law, and requesting the said

1 4 J. H. 15. « Same, 24.
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justice to issue his warrant for assembling said town, which

he accordingly did, at which meeting, the said inhabitants

made choice of selectmen and other town officers, and under

the firm of said meeting have continued to transact all town

business to the present time, and have elected Col. Jacob Staf-

ford to represent them in the present general court, as appears

by his certificate. A part of the former town of Adam^ have,

ever since March, 1782, kept up a set of town officers, and

have elected Capt. Reuben Kinsman, to represent them in the

present general court"

The house proceeded to consider the report, and voted, that

the elections were both illegal,^ but, on the next day, reconsid-

ered that vote, and after long debate, voted that the election

of Stafford was legal, and that of Kinsman illegal.^

1 4 J. H. 24. 2 Same, 30.

178-1—1785.

CASE OF JEREMIAH LEARNED, MEMBER FROM OXFORD.

Where it appeared, that a member was under indictment " for seditiously and riot-

ously opposing the collection of public taxes," it was ordered, that his right to a

seat be suspended, until he should have his trial on the indictment.

Certain charges being said to be pending in the supreme

judicial court, against Jeremiah Learned, the member from

Oxford, it was ordered, that Messrs. Fessenden^ of Rutland,

Sullivan^ of Boston, and Chamberlain^ of Chelmsford, be a

committee to inquire into and report a statement of facts rela-

tive thereto. The committee reported that he was under an

indictment upon which trial was not had. They were then

directed to consider, whether the charge was such as rendered

Mr. Learned incapable of holding a seat. They reported,

" that as the charge against the said Learned is for a trespass,
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they can find nothing in the constitution, which considers him

as a person disqualified to hold his seat." The house pro-

ceeded, on the next day, to consider this report, and after

debate, resolved as follows, viz. :
" Jeremiah Learned, Esq.,

returned as a member from Oxford, being indicted at the su-

preme judicial court, for seditiously and riotously opposing the

collection of public taxes, and being bound by recognizance,

with sureties, to appear and take his trial, at the supreme judi-

cial court next to be holden at Worcester, within and for the

county of Worcester, on the third Tuesday of September next,

and in the mean time to keep the peace, and to be of good

behavior

:

Resolved, That the said Jeremiah Learned's right to hold a

seat in the house be suspended, until he shall have his trial on

the aforesaid indictment." ^

At the next session,^ a committee was appointed, to con-

sider what further measures, if any, might be necessary to be

taken, with respect to the case of Mr. Learned, but they do

not appear to have made any report.

KITTERY.

It being alleged against a member returned to the general court for the year 1784—5,

that he had been reported to be an enemy to the country, during the late war
;

that he had refused to aid in carrying it on ; and that he had said he hoped Great

Britain would conquer this country ; it was held, that if these facts were proved,

they would not render the member ineligible, or justify the house in excluding him

from a seat.

Joshua Hubbard having been returned a member from the

town of Kittery, a petition was received from a number of the

freeholders of that town, praying that he might not be permit-

ted to hold his seat, on the ground that he was inimical to the

government.^

The petitioners alleged, that Mr. Hubbard had been reported

an enemy to the country, through the most difficult periods of

1 5 J. H. 13, 18. 2 Same, 3o4. 3 5 J. H. 51.
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the late war, and had refused to lend his assistance in raising

men or money to carry it on ; that he had said, he hoped

Great Britain would conquer this country, and had suftered

himself to be carried to gaol, rather than take arms or pay his

quota towards hiring soldiers to defend it ; that he had asso-

ciated with those who were open enemies to the country;

that he had attempted to join the society called quarkers, in or-

der to avoid taking a part in the contest ; and had subsequently

relinquished his pretensions to quakerism, when the aftairs of

the country wore a more promising aspect.

The committee, to whom the petition was referred, reported,

that it was not supported by evidence, and that if the facts set

forth therein were proved, there would not therefrom arise

sufficient cause to render the said Hubbard ineligible as a

representative, or justify the house in excluding him from a

seat. The report having been read, it was thereupon ordered,

that the petitioners have leave to withdraw their petition.^

HOLLISTON.

Notice of town meeting.

The election of Staples Chamberlain, the member returned

from HoUiston, was objected to by sundry inhabitants of that

town, on the ground, that there was not due notice given of

the meeting, at which he was elected.

The petition alleged, that it had been the constant custom

and established usage in Holliston, in regard to the notifying

of meetings for the choice of representatives, under the former

constitution, for the selectmen to post up a notification, at the

public meeting-house, so that it might be seen by the inhabi-

tants, on two public days, or fourteen days before the choice

:

that on the 7th day of May instant, the constable, by order of

the selectmen, posted up at the public meeting-house, two no-

tifications for two meetings to be held on the thirteenth day of

> 6 J. H. 52.
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the same month, one for the choice of a representative, and

the other for the transaction of town business : that there was

no public meeting between the seventh and thirteenth of May,

by reason of the infirmity- of their pastor: and that, after the

election of Mr. Chamberlain, at the meeting on the thirteenth

instant, the meeting being opened for the transaction of town

business, it was objected, that the meetings were not legally

warned or notified, and thereupon the selectmen discontinued

the second meeting, for that reason, and notified a new one.

The petition was referred to Messrs. Hosmerj of Concord,

ChamberfaiH. of Chelmsford, and Fairbattks, of Bolton, who
made a report thereon, which was not agreed to; and it was

thereupon ordered, that the petitioners have leave to with-

draw their petition.^

MANSFIELD.

Where, in a petition against an election, the memba letnrned vas charged vith

haring obtauned his election *^by bribeiy, and bj corrupting the loinds of as

many as he could br spiritaons liquors/* and bj other improper and illegal methods,

and evidence was offered in support of the eharge, it was held, that ihe househad no

eonstitational right to suspend the member firom acting as such, until the matter

of the charge had been heard and determined.

The election of John Pratt, returned a member from the

town of Mansfield, was controverted by John Dean and others,

inhabitants of that town, on the ground, that he had obtained

his election " by bribery, and by corrupting the minds of as

many as he could by spirituous liquors," and by other improper

and illegal methods. The remonstrance and sundry deposi-

tions accompanying it were referred to ^lessrs, Fairbanks,

Bosmerj and Thatcher, who reponed an order for the taking of

farther depositions, and also, that Mr. Pran " be suspended

frt>m his seat in the legislature, until the maner is heard and

determined by this house, whether his election was or was not

agreeable to the constitution of this commonwealth ;* which

report was agreed to.-

' 5.J. H. 31, 37. « Same, S3,

3
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In pursuance of the order, the parties procured additional

depositions, which were received and referred to the commit-

tee,^ who subsequently made their final report, declaring the

election to be illegal.^

When this report was made, the consideration of it was de-

ferred until the afternoon of the same day, and, in the mean
time, Messrs. Bacoriy of Stockbridge, Osg-ood, of Andoyer, and

Hunt, of Watertown, were appointed a committee to consider,

whether it is constitutional to suspend a member duly re-

turned, when allegations are made against him, and before the

house has considered and determined, whether such allegations

are true or not.^

In the afternoon, the committee reported, " as their unani-

mous opinion, that, for the house to proceed to suspend a mem-
ber duly returned, merely on the allegation of a number of

individuals, be that number greater or less, is altogether re-

pugnant to the principles of the constitution, and the spirit of

all free governments, and, in its consequences, might deprive

every member of the legislature of those essential rights, which,

by the constitution, are secured to every citizen of this com-

monwealth : " which report was agreed to, and it was thereupon

voted, that the resolve suspending Mr. Pratt be reconsidered,

and that he be informed thereof.

The house then proceeded to consider the report of the first

committee, declaring the election to be illegal, and admitted

the parties to a hearing on the floor. The depositions were

read, and witnesses examined, and on the afternoon of the

second day, the question was taken, " whether from the charges

exhibited against Mr. Pratt, of indirect proceedings at his

election, and 'the evidence adduced, his seat ought to be va-

cated," and decided in the negative*

1 J. H. 67. 2 Same, 71. ^ Same. * Same, 73, 74.
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1785—1786.

DUNSTABLE.

The qualification of a member, as to residence, may be inquired into on motion.

Ox a motion, that the qualifications of John Pitts, Esq.,

returned a member from the town of Dunstable, should be in-

quired into as to residence, Mr. Pitts being heard on the sub-

ject, it was made a question, whether the reasons offered by

him, relative to his holding his seat, were satisfactory to the

house, and the question being put, it passed in the affirmative.^

CASE OF JOHN WILLIAMS, MEMBER FROM DEERFIELD.

"WTiere it appeared that a member of the house in I'So—6 had been indicted in 17S3,

for the part he had taken in the then late war with Great Britain, in favor of the

latter, and had been discharged from such indictment, as justly entitled to the

benefit of the sixth article of the treaty of peace ; it was held that the member's

right to a seat was not thereby invalidated.

The eligibility of a member, as affected by his character and conduct, may be inquired

into on motion, and the statement of evidence, by a member.

John Williams being returned a member from the town of

Deerfield. Mr. WTiite, of Rochester, laid before the house a

copy of an indictment, found against him at the supreme

judicial court, held at Springfield, in September, 1783, for se-

dition.

^

The subject was referred to a committee, who reported, that

at the supreme judicial court, held at Northampton, in April,

1784, jNIr. Williams was arraigned upon the indictment, and

pleaded that he was not guilty thereof, and also suggested to

the court, that he was indicted for the part which he had taken

in the late war, in favor of Great Britain, and that he was

1 6 J. H. 20. ' Same, 57.
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justly entitled to the benefit of the 6th article in the treaty

between Great Britain and the United States, as adopted in a

late law of the commonwealth, and prayed that he might be

discharged from the said indictment : whereupon, the court,

considering his case within the said article, discharged him.

The committee therefore recommended that he be permitted to

hold his seat. The report was agreed to.^ »

1 6 J. H. 70.

1786—1787.

t
PAXTON.

Where a meeting, which was held for the choice of a representative, and at which an

election was effected, was adjourned to another day; and at the adjournment, it was

voted to reconsider the votes passed at the previous meeting "respecting the choice

of a representative ;
" it was held, that the election was not thereby invalidated,

although the first meeting was very thinly attended, and at the adjournment, a

much larger number of the inhabitants was present.

The return from the town of Paxton appeared to be nothing

more than a certificate signed by the constable thereof, stating,

that a meeting was held in said town, for the choice of a re-

presentative, in which the selectmen were present and presided,

and, that on collecting and counting the votes, the presiding

selectman declared, that the town had made choice of Hezekiah

Ward, whom, being present, be then and there notified of his

election :—The committee on the returns reported, that the

same be submitted to the consideration of the house ;^ and,

after debate thereon, it was voted that the matter subside.^

The selectmen of Paxton also petitioned,^ that Mr. Ward
might not be permitted to hold his seat, alleging, that a meet-

ing was duly held in said town, for the choice of a representa-

tive, wliich was very thinly attended, at which, it was voted

1 7 J. H. 17. 2 Same, 17. ^ Same, 97.



1786—1787. 21

to send a representative, and Mr. Ward was elected : that the

said meeting was adjourned, and at the adjournment thereof,

when a much larger number of the inhabitants was present, it

was voted to reconsider the votes passed at the previous meet-

ing, " respecting the choice of a representative :" that INIr.

Ward was present at said adjourned meeting, and was also

particularly informed of the reconsideration, by one of the

selectmen : and that the selectmen, in consequence of the pro-

ceedings of the last meeting, refused to give Mr. Ward a cer-

tificate of his election, notwithstanding which, he had taken

his seat, by virtue of the return above mentioned.

The petitioners, upon the report of a committee to whom it

was referred, had leave to withdraw their petition.^

[It is quite probable, that the indulgence of the house, in

allowing the member to retain his seat on such a return, was

occasioned by their knowledge of the facts of the case, as they

afterwards appeared in evidence.]

PEMBROKE.

The validity of an election being called in question, on the ground, that the member

returned did not possess the requisite qualifications as to property, it was held, that

the burden of proof was on the petitioners.

The election of John Turner, returned a member from Pem-

broke, was objected to on the ground, that he did not possess

the estate requu-ed by the constitution to qualify him for a

representative. The petition of sundry inhabitants of that

town, alleging his want of qualification, was referred to a com-

mittee,2 upon whose report it was ordered that th^ parties be

heard upon the floor, by council, and a time was assigned for

the hearing.^

At the time assigned, the petitioners appeared by James

Sullivan, Esq., as their council, and Mr. Turner in his seat.

It was moved by the petitioners, that Mr. Turner should be

1 7 J. H. 141. 2 Same, 17. ^ game, 58.
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required to produce evidence of his qualification
;
whereupon^

it was made a question, whether Mr. Turner ought to prove

himself a qualified member, according to the constitution ? and

the question being put, passed in the negative, twenty-five

members only, out of one hundred and thirteen, voting in the

affirmative. The further consideration of the case was then

postponed for one week, and a commissioner appointed, to

take depositions, in the mean time, relative to the subject

matter of the petition.^ The house proceeded again, on the

day to which the case was postponed, to hear the parties, and

having fully heard them, it was moved and seconded, that the

following be made a question, viz.: "whether it appears that

John Turner is qualified, according to the constitution, to

represent the town of Pembroke, in the general court?" It was

then moved and seconded, that the said question give place to

the following, viz. :
" whether the evidence produced is sufficient

to shew, that Mr. Turner, who has been admitted to vote as a

qualified member for the town of Pembroke, is not qualified

agreeably to the constitution of the commonwealth ?" and the

question being put upon such substitution, it passed in the

affirmative. The question last stated was then taken, and

determined in the negative.^ The question was then put,

whether Mr. Turner has a constitutional right to retain his

seat, and passed in the affirmative.^

» 7 J. H. 60.

2 The property qualification, which was required by the constitution until after the

adoption of the thirteenth article of amendment, seems to have been rendered in-

effectual to some extent, by the rule adopted in this case, and afterwards generally

adhered to, requiring the petitioners to prove the disqualification, that is, that the

member in question did not possess the requisite amount of property.

In England, where members of the house of commons, with some exceptions, must

possess a certain amount of property, in order to be eligible, every member is required

by statute, before he shall sit or vote, after the choice of a speaker, to deliver in at

the table of the house a statement of his property qualification, and at the same time

to make and subscribe a declaration, that, to the best of his belief, he is duly qualified.

If he shall make a false declaration, or deliver in an untrue statement, he will be

guilty of a misdemeanor ; and an omission to make the statement and declaration

will avoid the election.

37 J. H. 91, 92.
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CASE OF MOSES HARVEY, MEMBER FROM MONTAGUE.

A member convicted of sedition, and sentenced to an ignominious punishment,

expelled.

A MEMORIAL was presented at the January session against

Moses Harvey, the member from Montague. The committee

to whom the same was referred reported as follows :

—

" "Whereas Moses Harvey, representative of the town of

Montague, stands convicted upon indictments for sedition, and

for which he is sentenced to an ignominious punishment by the

supreme judicial court, holden at Northampton, within and for

the county of Hampshire :

Ordered, That the said Moses Hars^ey be, and he hereby is,

expelled."

The report was read and agreed to, and it was ordered ac-

cordingly.

CASE OF ELBRIDGE GERRY, MEMBER FROM MARBLEHEAD.

The removal of a member, from the town for which he is elected, to another town within

the state, does not disqualify him from holding his seat for the residue of the term.

A LETTER was rcccived from Elbridge Gerry, Esq., one of

the representatives from Marblehead, stating that he had re-

moved to Cambridge, and requesting the opinion of the house,

whether his removal was a " disqualifying circumstance." The

communication was referred to a committee, who reported,

"that, having examined the constitution, they can find nothing

in the same incompatible with the said Gerry's serving the

town of Marblehead, as their representative, the remainder

of the present year, his having removed to Cambridge not-

withstanding." The report was agreed to.^

1 7 J. H. 195.
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1787—1788.

CHARLTON. »

"Where a member was charged with being under an indictment for seditious practices,

and with being under bond, t*tc., the house refused to suspend him from acting as

a member, until the indictment should have been determined.

The house being informed that the member from Charlton

was mider an indictment and bond for seditious practices, a

committee was appointed to examine into the fact, and also to

consider the matter at large.^

The committee reported, that, in their opinion, any member,

against whom an indictment may have been found for sedi-

tious practices, ought to be suspended from acting in the

house, until the same shall have been determined
;
but, as ap-

pears by a memorandum on the report, the subject was ordered

to subside.

NUMBER OF REPRESENTATIVES.

How determined by the number of ratable polls in the several towns.

A COMMITTEE having been appointed to examine into the

number of ratable polls in the several towns in the common-

wealth, and compare them with the number of representatives

from the said towns,^ and having made report :^—it was there-

upon ordered, that the same committee report upon what prin-

ciples, in what manner, and by what rules, questions, upon the

returns of the number of representatives from the towns, ought

to be determined.

The committee made a report,* which was agreed to, as fol-

i 8 J. H. 32. « Same, 32. ^ Same, 46. * Same, 72.
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lows, viz. :— That when any town in this commonwealth

sends one or more members to represent them in the general

court, more than they have a right by the number of ratable

polls returned in the last valuation, agreeably to the constitu-

tion, the said member or members, to entitle them to their

seats, shall produce, as evidence of the increase of the ratable

polls to give them the right, an attested copy of the return of

the last tax bill of said town by the assessors, who shall make

oath to the same ; and also, that said ratable polls were inhab-

itants one year at least preceding the election."

MIDDLEBOROUGH.

The honse, having received a petition against an election, and assigned a time for the

hearing thereof, allowed the same to be withdrawn at the request of the petitioners.

Joshua Eddy and others, inhabitants of the town of Middle-

borough, petitioned that Perez Thomas, returned a member

from that town, might be excluded from his seat, on account

of his political character and conduct, alleging him to have

been friendly to Shays's proceedings against the government.^

The petition was presented at the June session and referred

to a committee, who reported an order for the hearing of the

case, on the first Tuesday of the next session of the general

court, which was agreed to.^

At the next session, Eddy, in behalf of the petitioners, peti-

tioned for leave to withdraw their petition, which was granted.-^

» 8 J. H. 66.

4

« Same, 107. 3 Same, 227.
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1788—1789.

HOPKINTON. ,

"Where two persons were returned by separate returns, from a town entitled to send

one member only, each claiming the seat in opposition to the other, both were sus-

pended from acting as members, until the election should be determined.

At a meeting for the election of representatives, the votes were brought in with some

confusion and disturbance ; the right of several persons to vote being questioned,

after they had voted, one of them qualified himself by taking the oath, others re-

fused to qualify themselves or to withdraw their votes, and one offered to withdraw

his vote, but refused to state for whom he voted ; and it was thereupon voted, that

the whole matter should subside upon the last mentioned voter's withdrawing his

vote, which was done accordingly : it was held, that these irregularities were not

sufficient to invalidate the election.

A piece of paper, having the same name written upon it twice, constituting two ballots

not separated, is, it seems, to be considered and counted as one ballot.

"When an election has been legally made, it cannot be superseded or invalidated by

another election made at a subsequent meeting.

The committee on the returns having reported, that there

were two returns from the town of Hopkinton, one attested by-

three selectmen, by which it appeared, that Walter M'Farland

was elected, and the other attested by two selectmen, by Which

it appeared, that Gilbert Dench was elected: it was ordered that

Messrs. Mason^ Washburn^ Osgood, Choate, and Foivler, be a

committee to consider the said returns, together with a petition

of certain inhabitants of Hopkinton, praying that Dench may
be allowed to retain his seat, and that until the election of a

member for the town of Hopkinton shall be determined, both

the gentlemen returned be suspended from voting.^ The com-

mittee were enjoined to sit as soon as possible.

' In England, when there is a double return, the rule is stated to be (May's L. and

P. of Parliament, 441,) that both members may claim to be sworn, and may take their

seats ; but that after the election of a speaker, neither of them can vote until the

right to the seat has been determined; because both are to be precluded from voting,

where one only ought to vote ; and neither of them has a better claim than the other.

One of the orders, adopted at the commencement of every session in the house of

commons, is, *' that all members, returned upon double returns, do withdraw till their

returns are determined."
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''By the petition above mentioned, and other documents on

file, the following appear to be the facts in this case :

—

A meeting was duly warned and held in Hopkinton, for

the choice of a representative, on the fifth day of May. The

inhabitants, by a large majority, voted to send a representa-

tive, and the votes being called for, they were brought in, with

some confusion and disturbance. The right of several persons

to vote being questioned after they had voted, one of them qual-

ified himself by taking the oath, others refused to qualify them-

selves, or to withdraw their votes, and one offered to withdraw

his vote, but refused to tell for whom he voted. The moderator

declared that the choice would not be constitutional, and de-

sired the inhabitants to take back their votes and bring them

in again, which they refused to do. After some debate, it was

moved, and unanimously voted, that the whole matter should

subside, upon the last mentioned person's withdrawing his

vote. The vote was then withdrawn and torn up by the voter

in the presence of the meeting. The poll being closed, and

the votes sorted and counted, it appeared that M'Farland was

elected by a majority of four votes over Dench, who was the

only other candidate voted for. In counting the votes, there

appeared to be one, which bore the same name written upon

it twice, constituting two ballots not separated, which the se-

lectmen declared, in the presence of the meeting, to be and

counted as only one. Mr. M'Farland was then declared to be

elected, the choice recorded by the town clerk, and certified by

three of the selectmen, as abovementioned.

Several of the inhabitants, considering this election to be

illegal, petitioned the selectmen to call a new meeting for the

choice of a representative. The selectmen accordingly issued

their warrant for that purpose, and at a second meeting held

in pursuance thereof, on the sixteenth of May, Gilbert Dench

was elected. This last election was certified by two of the

selectmen, one of whom was the member returned, Mr. Dench.

The committee subsequently reported, that it was their

unanimous opinion, that the election of M'Farland was legal,

and that he waS' entitled to his seat, and that the election of
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Bench was illegal. The report, after being considered, was

agreed to.^

GRAY.

A minister of the gospel, though exempted as such from taxation, is not ineligible as

a representative.
*

The election of the Rev. Samuel Perley, returned a member

from the town of Gray, was controverted by Samuel Nash and

others, for several reasons, and among others for the following,

as stated by the petitioners :
" Because we suppose, that those,

who impose taxes upon us, ought to be those only who pay a

proportion of those taxes, which the said Perley, being a min-

ister of the gospel, is not obliged by law to do." ^ The peti-

tioners, upon the report of a committee, to whom their petition

was committed, had leave to withdraw.^

1 9 J. H. 13, 20.

* In England, in the year 1801, the election of the Rev. John Home Tooke gave rise

to an inquiry, by a select committee of the house of commons, into the eligibility of

persons in holy orders as members of that house. But the precedents collected by

the committee were so obscure and inconclusive, that the house of commons refused,

upon the authority of them, to declare Mr. Horne Tooke ineligible. The act of 41

Geo. III. c. 63, was thereupon passed, by which it was declared, " that no person,

having been ordained to the office of priest or deacon, or being a minister of the

church of Scotland," shall be capable of election as a member of parliament. See 35

Hans. Pari. Hist. 1402, 1414, 1542, 1544.

3 9 J. H. 51, 66, 139.

1789—1790.

MEMBERS HOLDING OFFICES UNDER THE UNITED STATES.

Persons holding offices under the government of the United States, similar to those,

which, by the constitution of this state, are declared to be incompatible with hold-

ing a seat in the legislature thereof, are not eligible as members.

A COMMITTEE of both branchcs was appointed, to consider

whether members of either house, who hold offices under the
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United States, similar to those declared incompatible with

their holding seats in the legislature of this commonwealth, by

the constitution thereof, have a right to continue to sit as

members.

The committee made a report in the senate, that members

holding such offices ought not to retain their seats in either

branch of the legislature. The report was rejected in the

senate, and their proceeding thereon was sent to the house for

concurrence.

It was then made a question in the house, whether persons,

holding offices under the United States, similar to those, de-

clared by the constitution of this commonwealth, incompatible

with their holding seats in the legislature thereof, can have a

constitutional right to retain their seats in this house ? and after

being debated on two successive days, it was taken by yeas

and nays, and decided in the negative, yeas 24, nays 137.1

CASE OF CHRISTOPHER GORE, MEMBER FROM BOSTON.

The office of district attorney of the United States, for the district of Massachusetts,

is incompatible with that of representative in the legislature of this comnaonwealth.

On motion, the house assigned a time to consider whether

the seat of Christopher Gore, a member from Boston, had be-

come vacant, by his acceptance of the appointment of attorney

to the United States, within this commonwealth Mr. Gore^

1 10 J. H. 149, 180, 182, 183. The same subject was brought up the next year, and
a bill reported, by a committee appointed for the purpose, " determining how far offi-

cers, in the pay of the federal government of the United States, shall be eligible to

offices under the authority of the government of this commonwealth." The bill was

rejected. See 11 J. H. 66, 82, 169, 289.

2 10 J. H. 189.

3 It is an ancient and well established principle of the law of England, that all per-

sons, who are free from disqualification, are eligible as members of the house of com-

mons, even against their expressed inclination ; and that after their election, they

cannot renounce the office, but must serve in the trust conferred upon them ; for the

reason, that it is '* a trust not for their own, but for the public benefit." Hence, it is

a settled principle of parliamentary law, that, a member cannot relinquish or resign

his seat as such. But, as certain offices under the crown are declared by law to be

incompatible with a seat in the house of commons, and members accepting them
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subsequently resigned his seat, and the subject does not ap-

pear to have been again agitated.^

[The question was probably considered by Mr. Gore, to

have been settled by the vote above stated.]

thereby vacate their seats, this provision of law has been made use of, and is con-

stantly resorted to, in order to enable members to evade the parliamentary restriction

as to resignation. Two or three offices, which are now merely nominal in their char-

acter, are appropriated by the government for this purpose. Whenever a member of

the house of commons, of whatever party, wishes to relinquish his seat, he applies to

the proper department of government for an appointment to one of these offices;

which being conferred upon him (and they are seldom or never refused) his seat in

parliament is thereby vacated. The object of the appointment being thus effected,

the office is immediately resigned. The offices usually conferred for this purpose are

those of steward or bailiff of the three Chiltern Hundreds, Stoke, Desborough, and

Bonenham, or of the manors of East Hendred and Northstead.

In 1826, the poet Southey, who had been elected a member for Downton, during his

absence on the continent, availed himself of the provision of law mentioned in a note

on a preceding page, requiring members to possess a certain amount of property, in

order to avoid serving as a member. He addressed a letter to the speaker, m which

he stated, that he did not possess the estate required by law to qualify him as a mem-
ber; and the house thereupon, after waiting the proper time, issued a writ for a new
election.

In this country, it is probably true, that every person, elected a member of a legis-

lative assembly, may decline the office ; but if he accepts, and takes his scat, it may
be doubted, whether he can resign without the consent of the body of which he is a

member.
» 10 J. H. 207.

1790—1791.

YORK.

The office of judge of the district court of the United States, is incompatible with

that of representative in the legislature of this commonwealth.

The Hon. David Sewall, judge of the district court for the

district of Maine, appearing to take his seat as a member from

the town of York ; on motion, it was oYdered, that a time be

assigned for considering the validity of his election, and that

he be heard on the subject. The house having considered the

subject, at the time assigned, it was made a question, whether
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Mr. Sewall, being a judge of the district court of tlie United

States, has a right, by the constitution of this commonwealth,

to a seat in this house? and being taken by yeas and nays, it

was decided in the negative, 5 yeas and 111 nays. A precept

was then ordered to the town of York for a new electior^.^

[See the eighth article of the amendments to the constitution,

which provides, that " no person holding any office under the

authority of the United States, (postmasters excepted) shall, at

the same time, hold the office of governor, lieutenant-governor,

or counsellor, or have a seat in the senate, or house of repre-

sentatives of this commonwealth."]

DANVERS.

Notice of town-meeting.—Proceedings in same.—Question as to their regularity.

The election of the member returned from the town of Dan-

vers was called in question, by Daniel Prince and others of

that town, for the following reasons, stated in their petition

:

that " the notice for the meeting, at which the election took

place, was posted up not more than twenty-nine hours before

the time appointed, upwards of fourteen hours of which was

holy time, and six hours of the night follov^ang being necessa-

rily spent in sleep, some of the inhabitants had only six hours

notice, and others none at all, of the time appointed for the

meeting
;
whereas, the almost invariable custom of the town

has been to have the notices of meetings for such purposes

posted up at the meeting-house, two sabbath days previous to

the time appointed; and, that at the time, when the few, who
had notice, were assembled, a number of young people had

also assembled in the galleries, for the purpose of singing, in

which they were engaged, together with one of the selectmen,

while the voters were carrying in their votes for a representa-

tive, notwithstanding repeated request made to the other se-

lectmen to call the meeting to order." The petitioners, upon

» u J. H. 172, 175.
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the verbal report of the committee to whom it was referred,

had leave to withdraw their petition.^

WESTMINSTER.

Where a meeting for the choice of a representative was held under a warrant contain-

ing only one article, namely, " to chose a representative," it was held, that the town

had no authority to vote not to send a representative, and that an election after such

a vote was valid. [But see the opinions of the justices of the supreme judicial

court, 1810—11, and 1815—16
]

The election of Josiah Puffer, returned a member from the

town of Westminster, was controverted by Abner Holden and

others, of that town,^ upon the following facts, stated in a cer-

tificate of the town clerk, accompanying their petition, namely,

that the warrant for calling the meeting contained only one

article :
" To chose a representative but that at the meeting

for the election, it was made a question, whether the town

would send a representative or not, and the vote being put, it

was declared by Mr. Puffer, who as one of the selectmen pre-

sided at the meeting, to be decided in the affirmative. The

vote being disputed, the meeting was divided, and it was again

declared in the affirmative, and the inhabitants were requetsed

to bring in their votes for a representative. The vote was

disputed a third time, and the meeting being again divided,

and the votes counted by the moderator, he said " they

have got the vote not to send, but I have declared it to

be a vote to send, and therefore bring in your votes." The

votes were then cast, and Mr. Puffer had twenty-one and two

other persons one each. Mr. Puffer then declared himself

chosen a representative.

The petition and other documents were referred to Messrs.

Parsons, Henshaiv, Sewally Bowdoin, and Holmes, who sub-

sequently reported, as their opinion, " that the proceedings of

the town meeting, at which the member is said to have been

elected, were irregular and illegal, and that therefore his seat

» 11 J. H. 43, 49. 2 Same, 13.
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in the house ought to be vacated :" which report, being read

and debated, the question was put whether the house would

agree to the same, and was determined in the negative.^

[The election of Mr. Puffer was supported by Joseph Miller

and others, in a memorial, in which they alleged, that, as there

was no article in the warrant, for determining whether the town

would or would not be represented, no vote could be legally

taken on that question. The memorialists also asserted, that

" the principle held out and acted upon, that every town has a

right to vote they will not send a member to the general court,

strikes at the very nerves of the constitution, and throws the

people into anarchy at once." At this period, the house rigor-

ously exercised the power, conferred upon it by the constitu-

tion, (chap, i., sec. iii., art. ii.) of imposing fines upon such

towns as neglected to chose and return members agreeably to

it sprovisions ; and it was quite natural, therefore, that it should

be thought unconstitutional, to pass a solemn vote not to do

what the constitution seemed to require, and what a town

would be liable to punishment for not doing. It may perhaps

be for the reason suggested by the memorialists, that the

house thought proper to reject the report of the committee. It

is now settled, both by the opinion of the supreme judicial

court, and by decisions of the house, that towns have a right,

in their corporate capacity^ to determine whether they ^^dll be

represented or not.^]

1 11 J. H. 26.

2 See the opinions of the court in the years 1810—11, and 1815— 16.

5
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1791—1792.

MEMBERS HOLDING OFFICES UNDER THE UNITED STA,TES.

Upon a question, whether a member, who held the office of deputy marshal of the

district of Massachusetts, under the government of the United States, was not

thereby disqualified to hold his seat, the house ordered the subject to subside.

A COMMITTEE was appointed to consider " whether there be

in the house any person returned as a member and who has

taken his seat, who is an officer under the federal government,

holding an office similar to any office under this government,

whose office renders him incompatible with a seat in the legis-

lature of this commonwealth ; and also, whether there are any

persons returned as members of ^he house, who hold offices

declared by the constitution to be incompatible with the hold-

ing of a seat in this house."^

The committee reported, that Aaron Brown, who was re-

turned a member from the town of Groton, and had taken his

seat, was an officer under the authority of the federal govern-

ment, and executed the office of deputy marshal of the district

of Massachusetts, which is analagous to that of a deputy sheriff,

in and under the authority of this government and the report

having been considered by the house, it was ordered that the

subject subside.3

BARNSTABLE.

[The papers in this case are missing from the files.]

» 12 J. H. 19. 2 Same, 42. 3 Same, 45.
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1792—1793.

MEMBERS OF CONGRESS.

Members elect of congress are not thereby disqualified to hold seats as members of the

legislature in this commonwealth.

The house went into a committee of the whole, on the sub-

ject of the constitutionality and expediency of members of

congress elect holding a seat. The committee reported, that,

in their opinion, the question should not be gone into of the

expediency of members elect holding a seat : and, on the ques-

tion, whether members of congress elect were constitutionally

disqualified, it passed in the negative.

On the question of the acceptance of this report, it passed

in the affirmative, seventy-five out of one hundred and fifteen

members present, being in favor of its acceptance.^ [By the

eighth article of the amendments to the constitution, it is now
provided, that no senator or representative shall continue to

hold his office as such, after being elected a member of the

congress of the United States, and accepting that trust ; but

the acceptance of such trust shall be taken and deemed to be

a resignation of his said office.]

SHREWSBURY.

[The papers in this case are not to be found on the files.]

» 13 J. H. 357.

1793—1794.

[No cases.]
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1794—1795.

WATERTOWN.

Eligibility of a member, who had been impeached for corrupt and wilful misconduct

as a magistrate, and found guilty.

The election of William Hunt, returned a member from the

town of Watertown, was controverted by Richard Clark and

others, on the ground, that the meeting at which he was elect-

ed was not duly notified, and also, that persons were illegally

admitted to vote in the election. The petition,^ and also a

memorial of Marshall Spring and others,^ in favor of the mem-
ber, were referred to a committee of five, who made a report,^

declaring that his seat ought to be vacated, which report was

rejected. The petitioners presented a second petition,* in which

they reiterated the charges contained in the former, and alleged

further, that Mr. Hunt was not eligible as a member, " by rea-

son of the public censure passed upon him at the last session

of the general court, wherein he was impeached for corrupt

and wilful misconduct as a magistrate, and found guilty."

This second petition was referred to Messrs. Bancroft^ Ely,

and Bodman, who made a report,^ requesting a decision of the

question, whether a summons should issue, to bring witnesses

on a subject already determined by the house :^ and the ques-

tion being taken, it passed in the negative. It was then moved,

that the petitioners have leave to withdraw their petition,

which motion was taken by yeas and nays, and determined in

the negative, yeas 44, nays 50. The petition was then recom-

mitted, and Messrs. Carr and Sproat were added to the com-

mittee. The vote on the subject of summoning witnesses

was thereupon reconsidered, and the clerk was directed to issue

a summons accordingly.

' 15 J. H. 17. 2 Same, 24. 3 Same, 41. •» Same, 101. ^ Same, 108.

Probably alluding to the charges upon which Mr. Hunt had becn4mpeached and

declared guilty the year before.
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The committee subsequently reported an order of notice to

the town of Watertown, to appear on the first Tuesday of the

next session, (if they should see cause,) to contest the al-

legations contained in the petition : which report was agreed

to and the order passed.^ [It does not appear that any further

proceedings were had in the case, or that either party came

forward at the next session.]

1 15 J. H. 110.

1795—1796.

1796—1797.

[No cases.]

1797—1798.

[The election in Waltham was petitioned against, but the

petition was wholly unsupported by evidence.]

1798—1799.

[No cases.]
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1799—1800.

[The election in Medfield appears to have been controverted.

The papers in the case arc missing.]

1800—1801.

HARWICH.

Selectmen, after an adjournment of a town-meeting, may change the place for holding

the adjourned meeting.

Two members claiming the same seat having been returned by separate returns, each

of which purported to be made by a distiuct set of selectmen, both were restrained

from voting until their respective claims should be determined.

Two returns were received from the town of Harwich, cer-

tified by two different sets of selectmen, by one of which,

Ebenezer Broadbrooks, Jr., and John Dillingham, and by the

other, Solomon Freeman and John Snow, were returned as the

representatives from that town.

The committee on the returns, to whom also were committed

sundry documents relative to the election in Harwich, made a

preliminary report, upon which, the members returned were

restrained from voting until their respective claims to a seat

should be determined.^

By the papers on file, it appears, that, at the annual town-

meeting of the town of Harwich, held at the north parish

meeting-house therein, on Wednesday, the nineteenth of

March previous, for the choice of town officers, three select-

men and a town clerk were chosen, together with some other

town officers, and the meeting was then adjourned to Satur-

' 21 J. H. 16.
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day, the twenty-second day of March, to meet at the same

place. On the twenty-second, the meeting was again adjourn-

ed, as before, to Friday the twenty-eighth. On the twenty-

third (Smiday) a notice was posted up by the town clerk, on

the north parish meeting-house, stating, that, by order of the

selectmen, chosen as above, the meeting to be holden by ad-

journment, on the t^venty-cighth, would be holden at the meet-

ing-house in the south parish, in Harwich.^ On the twenty-

eighth, several of the inhabitants, denying the right of the

selectmen to change the place of the meeting to the south

parish, met at the north parish meeting-house, and chose four

additional selectmen, who afterwards called a meeting for the

choice of representatives, atwhich Freeman and Snow were

elected. A meeting was held, pursuant to the notice given by

the selectmen first chosen, at the south parish meeting-house.

The selectmen chosen on the nineteenth of March called a

meeting for the choice of representatives, at the south parish

meeting-house, at which Broadbrooks and Dillingham were

chosen.

The committee, upon these facts reported, that the election

of Broadbrooks and Dillingham was legal, and that of Free-

man and Snow illegal, and their report was agreed to.^

SULLIVAN.

A judge of probate, having been elected a representative, and resigned Lis ofucc of

judge, after the commencement of the session, was held to be entitled thereby to

take his seat as a member.

The committee on elections, having been directed to consider

the return of a member from the town of Sullivan, reported,

1 By St. 17S5, c. 75, which was in force when this case was decided, selectmen had
authority, 2, 5) in their warrant, for a town-meeting, to fix upon the place of

meeting, which was only required to be in the same town. The Rev. Sts. c. 15, ^§ 19,

21, contain similar provisions. By tlie latter, § 25, a town-meeting may be adjourned

to such place, within the same town, as the meeting shall determine. But there was
not in the statute of 178-3, nor is there in the Rev. Sts., any express provision for a
change of the place of meeting, after an adjournment, by the authority of the select-

men alone.

2 21 J. H. 30, 56.
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"that Paul Dudley Sargeant, the member returned, has re-

signed his office of judge of probate for the county of Han-

cock, and his resignation has been accepted, since the present

session of the legislature, and they are therefore of opinion

that he is entitled to take his seat." The report was agreed

to.i

I.UDLOW.

A member, who had been convicted of forgery, and sentenced to pay a fine therefor,

ten years previous to his election, but had not been pardoned, or procured a reversal

of the judgment, was excluded from his seat.

The committee on elections, who were directed to consider

the return from Ludlow,^ reported, that at the supreme judicial

court, held at Northampton, in April, 1791, EUsha Fuller, of

Ludlow, trader, was indicted for forging a certificate, purport-

ing to be a certificate, signed by two of the selectmen of that

town, whereby they recommended the said Fuller, as a person

of sober life and conversation, and well qualified for the busi-

ness of a retailer of spirituous liquors, and for offering and

publishing the same, at a court of general sessions of the

peace, held at Northampton, in September, 1790, as a true

and genuine certificate, in order to obtain a license for retail-

ing; and that at the supreme judicial court held at Northamp-

ton, in the month of May following, the said Fuller, upon a

legal trial, was found guilty of the charges in the said indict-

ment, and sentenced to pay a fine of thirty pounds and costs

;

that said Fuller is the same person, who is returned a member

from the town of Ludlow ; and that the said sentence remains

unreversed, and in no wise quashed or set aside, and said

offence in no wise forgiven or pardoned.

' 21 J. II. 49, 81. The constitution, part ii. chap, vi., act ii., under which this de-

cision was made, declares that no person, holding the office (among others) of judge

of probate, shall, at the same time, have a seat in the senate, or house of representa-

tives. This article is not superseded by the eighth article of amendment.
2 2IJ. H. 18.
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It was therefore voted, that Elisha Fuller, the member re-

turned from Ludlow, should be excluded from a seat.^

' 21 J. H. 57, 68.

1801—1802.

[No. cases.]

1802—1803.

FRYEBURGH.

An election having taken place at a meeting, previous to which the selectmen held no

session for examining the qualifications of voters, as required by st. 1800, c. 74, § 1,

and at which they exhibited no list of votes ; the election was held valid.

The election ofthe Rev. "William Fessenden, returned a mem-

ber from the town of Fryeburgh, was controverted by sundry

inhabitants of that town, for the following reasons, stated and

sworn to in their memorial, namely, that the selectmen gave

no notice of any time and place, that they would be in session,

previous to the meeting, to examine the qualifications of voters,

and were not in fact in session for that purpose ; and that at

the election, they did not exhibit any list of voters, but suffered

the votes to be brought in promiscuously, disorderly, and con-

fusedly.^

This memorial was committed to the committee on the re-

turns, who reported generally that they were all legal, which

report was agreed to.^

1 23 J. H. 18. 2 Same, 34.

6
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[The first section of st. 1800, c. 74, which was in force when

this case was decided, required the assessors, on or before the

first of March, annually, to make out and deliver to the select-

men, a list of such inhabitants as appeared to them to be en-

titled to vote. This list was to be revised and corrected within

ten days by the town or district, and was then to be published

by the selectmen, by posting up copies thereof, in two or more

public places, fourteen days before the first Monday in April.

It was also made the duty of the selectmen or assessors to be

in session at some convenient place immediately preceding any

meeting for the choice of governor, &c., for so long a time as

they should judge necessary, to receive evidence of the quali-

fications of persons whose names had not been entered on the

list. They were also required, at the time of the publication

of the list, to give public notice of the time and place of such

meeting. The first section of this statute was repealed, and

its provisions reenacted with some important modifications,

by St. 1802, c. 116.

It will be perceived, that the st. of 1800, c. 74, made it the

duty of the selectmen or assessors to hold a session, previous

to a meeting for an election, to revise and correct the list ; but

the memorial only alleges, that the selectmen held no such ses-

sion ; and for anything that appears in the case, the assessors

might have acted in the matter. The other ground of objec-

tion was, that the selectmen exhibited no list of voters at the

meeting ; but this was not required by the statute. The facts

alleged, therefore, if proved, were clearly not sufficient to in-

validate the election.]
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TOPSHAM.

The selectmen of a town having issued a warrant for a meeting for the transaction of

certain town business, and also for the choice of a representative, and the same

having been served according to its direction; one of the selectmen, afterwards, and

before the meeting, with the assent of another, inserted a new article in the war-

rant, previous to the article for the choice of representative, " to see if the town

would send a representative ;" a meeting was held accordingly, at which it was

voted not to send, and the town refused to reconsider that vote; the selectmen

then called upon the inhabitants to bring in their votes for representative ; several

brought in their votes accordingly ; some refused to do so ; others withdrew from

the meeting ; and on the third balloting an election was effected. It was held, that

the election was valid. [But see the opinions of the justices of the supreme judicial

court in 1810—11, and 1815—16.]

The election of Jonathan Ellis, returned a member from the

town of Topsham, was controverted by John Rodgers and

others, a committee appointed by the town for that purpose,

upon the following facts, which appear from the memorial,

depositions, and copies of the proceedings on file :

—

The selectmen of said town made their warrant, for a town-

meeting to be held therein, on the third day of May, for the

transaction of certain town business, which appears to have

been adjourned from a previous meeting, and also for the elec-

tion of a representative. The warrant was committed to a

constable, who pursued its directions in due form. A few

days previous to the meeting, and after the inhabitants had

been notified of it, one of the selectmen, with the assent of

another, interlined an article in the warrant, previous to the

article for the choice of a representative, in the following

words, viz: " To see if the town would send a representative

to the general court the present year," and also made some

other slight verbal alterations. A meeting was held, agreeably

to the notice, and, after choosing a moderator, the town voted

not to send a representative. The other subjects contained in

the warrant were then disposed of, and the meeting was de-

clared by the moderator, as testified to, by some of the depo-

nents, to be dissolved. Two of the collectors then came

forward and had some of the taxes on their lists abated by the-
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selectmen, as sworn to in some of the depositions, but by a

vote of the town, as appears by a copy of the proceedings of

the meeting certified by the town clerk. Several of the voters

had at this time left the meeting, supposing the business to

have been completed. A motion was then made, seconded,

and put, to reconsider the vote not to send a representative, and

was decided in the negative. One of the selectmen thcA called

upon the voters to bring in their votes for a representative.

Several of the inhabitants brought in their votes accordingly

;

some refused to do so ; and others withdrew from the meeting.

The votes were received by the selectmen, and, upon the third

balloting, Jonathan Ellis was declared to be elected.

Several of the inhabitants, deeming the proceedings to be

improper, petitioned the selectmen to call a town-meeting to

consider the subject, and a meeting being convened accord-

ingly, the above mentioned committee was appointed to pe-

tition against and to controvert the election as illegal.

The memorial was presented at the June session,^ and re-

ferred to Messrs. Montague^ Norton^ and Ely, who reported a

reference of the subject to the next session.^

At the January session, the memorial was again taken up

and referred to Messrs. Ely, Foster, and Upham,^ who made

the following report thereon :

—

That, having heard the parties and attended to the evidence,

they were of opinion, that the meeting, at which Ellis was

elected, was legally warned ;—that the selectmen, at said meet-

ing, received and counted the votes ;—that they declared the

said Ellis duly chosen ;—that they made a certificate thereof

to the house ;—and, that, on the whole, notwithstanding some

irregularities in the proceedings of the meeting, the choice was

legal. The report was agreed to.*

' 23 J. II. 93. 2 Same, 101. ' Same, 213. •« Same, 247.



1803—1804. 45

1803—1804.

COMMITTEE ON ELECTIONS.^

Messrs. Henry Knox, of Thomastown, William Smith, of Bos-

ton, Laban Wheaton, of Norton, Jonathan L. Austin, of Cam-

bridge, Thomas G. Thornton, of Pepperellborough.

PARTS.

Where an election was effected at a meeting, which was irregularly notified, and held

at an inconvenient hour, and at which no list of voters was produced ; it was held,

that such election was nevertheless valid.

The election of Josiah Bisco, returned a member from the

town of Paris, was controverted by David Andrews and others,

of that town, for the following reasons, stated in their petition,

namely : that the notification set up by the constable had no

manner of date to it ; that it was set up in a school-house, and

was under lock and key, except on Sundays ; that there w^as

no list of voters produced at the meeting, although repeatedly

called for, the selectmen declaring that there was none ; and

finally, that as the town of Paris is very large, and the roads

bad and miry, and the meeting was set at 3 o'clock in the

afternoon, many of the inhabitants could not with safety at-

tend and get home the same day.^

The committee reported, that the petitioners have leave to

withdraw, which was agreed to.^

[The act of 1800, c. 74, the first section of which provided,

that a list of voters should be furnished to the selectmen and

1 From this time, a committee on elections was regularly appointed, at the com-

mencement of the political year, as one of the standing committees of the house.

2 24 J. H. 23. 3 Same, 27.
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kept by them, was repealed on the 7th of March, 1803, by the

statute of 1802, c. 116, and the modified provisions of the lat-

ter statute substituted for the former. The statute of 1802,

which first made it the duty of the selectmen to be provided

with and have a complete list at every election, required the

list to be made out and furnished to the selectmen on or before

the first day of March annually ; but as this statute was not

passed until the 7th of March, 1803, it must have remained

inoperative, so far as it related to the list, until the next year,

unless its provisions were to be considered as a continuation

of those of the former act. It is at least, doubtful, therefore,

whether, at the elections for representative in May, 1803, there

was any law in force requiring selectmen either to be provided

with or to produce a list of voters.]

SHEFFIELD AND MOUNT WASHINGTON.

Election controverted by the selectmen, by whom the return was signed, oa the

ground, that they had since discovered that illegal voters, sufficient in number to

render the election void, had voted therein.

The election of Moses Hubbard, returned a member from

the town of Sheffield, and district of Mt. Washington, was

controverted by the selectmen of Sheffield,^ who stated in their

petition, that since the election, they had discovered, that at

least three persons voted therein,^ who were not qualified, and

that at the election, the whole number of votes given in was

two hundred and seventy-one, of which Moses Hubbard had

one hundred and thirty-seven, John W. Hurlbert, one hundred

and twenty-seven, and seven were scattering. By a memoran-

dum on the back of the petition, it appears that the election

was conceded to be illegal by the member returned, and the

committee made a report accordingly, which was agreed to.^

' 2i J. II. 31.

- The illcsal votes must all have been j^iven for the sittinj? member, or the election

would not have been affected. It does not appear by the papers in the case, for whom

these votes were given.

3 24 J. H. 5o.
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CASE OF JONATHAN L. AUSTIN, MEMBER FROM CAMBRIDGE.

The office of commissioner of bankrupts, under the first bankrupt law of the United

States (act of 1800, c. 19), was held not to be incompatible with that of representa-

tiye.

A COMMITTEE was appointed, at the June session, to inquire

whether any member then held a commission under the presi-

dent of the United States, and if so, whether it was incompat-

ible with his right to a seat.^

The committee reported, that Jonathan L. Austin, a mem-
ber from the town of Cambridge, held the office of commis-

sioner of bankrupts, under the United States, which is an office

held at the pleasure of the president, and that having examined

the constitution of this commonwealth, they are of opinion,

that the said office is not incompatible with that of a repre-

sentative.

The question upon the adoption of this report was taken by

yeas and nays and decided in the affirmative, 82 yeas, and 15

nays.2

1 24 J. H. 95. 2 Same, 130, 131.

1804—1805.

NATICK.

[The papers in this case are missing from the files.]
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1805—1806.

COMMITTEE ON ELECTIONS.

Messrs. Lahan Wheaton, of Norton, Perez Morton^ of Dorches-

ter, David Payson^ of Wiscasset, Edvxird Bangs, of Worces-

ter, Eliakim Phelps, of Belchertown.

REHOBOTH.

On a petition against an election, alleging irregular proceedings at the meeting at

which it took place, the case was postponed, and a commissioner appointed to take

depositions in the mean time, at the request of either of the parties.

The election of David Perry, Jr., returned a member from

Rehoboth, was called in question by Robert Dagget and others,

for the following reasons, stated in their petition :

—

1. That the selectmen, at the meeting for the election, re-

ceived votes from persons under the age of twenty-one

;

2. That the presiding selectman took votes out of the box,

and in lieu thereof, put into the box votes for a different candi-

date, and also, while counting the votes, picked up votes from

the seat and had them counted
;
and,

3. That after the box was turned, the votes sorted and

counted, and the numbers ascertained, the selectmen sus-

pended a declaration thereof, and received and counted other

votes.

This petition was presented at the June session, and referred

to the committee on elections,^ who reported a postponement

of the consideration thereof, to the third Wednesday of the

session, and an order appointing Samuel Morey, Esq., to take

depositions, in the mean time, at the request of either party.2

' 26 J. H. 20. « Same, 29.
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The report was agreed to, and several depositions were taken,

in pursuance of the order, tending to substantiate the charges

contained in the petition.

The committee subsequently reported a reference of the sub-

ject to the next session, which was agreed to.^

DANVERS.

The number of representatives which a town might constitutionally send, before the

adoption of the twelfth and thirteenth articles of amendment, was to be determined

by the number of ratable polls therein (being free male inhabitants, of sixteen years

of age and upwards, not exempted by law from taxation) at the time of any election.

The election of Gideon Foster, Samuel Page, and Nathan

Felton, returned as members from the town of Danvers, was

controverted by Aaron Putnam and others, on the ground, that

the town did not contain a sufficient number of ratable polls,

to entitle it to send three representatives.^

The committee on elections reported the following statement

of facts^ in this case :

—

1. It appears, that, at the time of the election of the sitting

members, the town of Danvers assessed a poll tax on five hun-

dred and seventy-eight polls

;

2. It appears, by a certificate from the assessors of Danvers,

that, in addition to the polls rated as above, seventy-three

other persons were abated of their poll tax, on account of old

age, infirmity, &c. ; and

3. It appears, by the resolution, which passed the legislature,

at the time of the last valuation, fijcing the number of ratable

polls of the several towns, that the town of Danvers was fixed

at six hundred and three.

The committee, upon this statement of facts, requested the

house to determine the following questions resulting therefrom,

as well for the general government of the committee in other

cases, as to determine the present case :

—

1 26 J. H. 92. 2 Same, 20. 3 Same, 29.

7



50 DANVERS.

1. Is the constitutional number of polls, on which any town

is entitled to calculate its right of representation, the number

of polls actually taxed therein at the time of the election?

2. Or is the number abated to constitute a part of the con-

stitutional number of ratable polls ?

3. Is the number of polls, fixed against each town, at the

time of a general valuation, and by which it is uniformly taxed

to the commonwealth, the fixed standard of its representation

during the same period ?

A time was assigned for the consideration of this report, and

after deliberation thereupon, it was
" Resolved, That it is the sense of the house, that the ex-

tent of the right of representation, as given to the towns and

districts of the commonwealth, by the constitution thereof, is

to be regulated by the number of ratable polls, actually exist-

ing in the towms and districts to be represented, at the time of

any election ; and

Resolved, That, in the number of ratable polls, mentioned

in the constitution, as a rule, by which to determine the extent

of the right of representation, was intended to be included the

whole number of free male inhabitants of the age of sixteen

years and upwards, who are not by law exempted from taxa-

tion."

The town of Danvers, according to this decision, containing

six hundred and fifty-one ratable polls, the election therein was

confirmed.^

> 2G J. H. 31, 33.
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BATH.

The petitioners against an election having alleged that the same was void, on the

ground, that the member returned did not receive a majority of the votes, and that

the selectmen retired by themselves to sort and count the same ; and it appearing

in evidence, (which was not alleged in the petition) that there was no list of voters

produced at the meeting, and that the selectmen, after receiving the votes, retired

into the pulpit of the meeting-house in which the election was held, and, with the

town clerk, there sorted and counted the votes ; but it did not appear, that the votes

were given in, as set forth in the petition ; it was held, that the election was good.

The election of William King, returned a member from the

town of Bath, was controverted by David Trufant and others,

on the following grounds, stated in their petition^ :

—

1. That at the meeting for the choice of a representative,

after the selectmen had received and counted the votes, they

declared the whole number to be one hundred and fifty-one,

seventy-six of which were necessary to a choice, and that Wil-

liam King had that number and was chosen, whereas there

were seventy-five votes given in for Samuel Davis, and one for

William Webb ; and

2. That the selectmen, instead of sorting and counting the

votes openly, in the presence of the meeting, as required by

the statute of 1795, c. 55. s. 1., retired by themselves to sort

and count the same.

The petition was accompanied by depositions, from which

it appeared, that the right of one person, who voted in the

election, was disputed, and who, upon a subsequent inspection

of the tax list, was found not to be taxed for any property

;

that there was no list of voters produced at the meeting ; and

that the selectmen, after receiving the votes, retired into the

pulpit of the meeting-house, in which the meeting was held,

and there, together with the town clerk, privately sorted and

counted them ; but it did not appear that the votes were given

in as stated in the first allegation in the remonstrance.

It appeared, on the other hand, by the affidavits of the se-

lectmen, that the votes were as declared by them at the meet-

' 26 J. H. 21.
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ing, and by the affidavit of the town clerk, who counted the

votes for Mr. King, that he had seventy-six. The selectmen

further testified, that they neither saw nor knew of any votes

for any other person or persons, than Samuel Da\4s and Wil-

liam King.

The committee on elections reported, that the election was

void :^ but on the question, whether their report sh*ould be

agreed to, it was determined in the negative.^

FRANKLIN.

Meetings for the transaction of town business, and for the choice of a representative,

being notified and held on the same day ; the moderator of the town-meeting and

the selectmen presided alternately, as questions were brought forward, relating to

town business, or to the choice of a representative :—It was held, that the election

was not invalidated.

The election of Peletiah Fisher, returned a member from

the town of Franklin, was controverted by Samuel Metcalf

and others. The facts in the case appear from the following

statement reported by the committee on elections :

—

" That the town-meeting in that town, for the choice of a

representative for the present year, had been legally and regu-

larly warned, and was holden on the sixth day of May last.

That in addition to the warning for choosing a representa-

tive, a number of articles, relating to town affairs, were inserted

in the same warrant; that it had been an invariable usage in

that town, since its first incorporation, so to do ; and that in

this instance, there was one inserted among those relating to

town affairs, for giving instructions to their representatives.

That the hour appointed in the warrant, for choosing a rep-

resentative, was eleven of the clock in the forenoon.

That for the purpose of considering and acting upon the

oth(T articles contained in the warrant, the people were, agree-

ably thereto, notified to convene, and actually did convene, at

nine of the clock in the forenoon of the same day.

1 26 J. U. 40. 8 Same, 42.
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That being so convened, they attended to the first article

contained in the warrant, which was to choose a moderator,

and having done this, they proceeded to consider some of the

other articles relating to town affairs.

That when the horn* of eleven had arrived, without any for-

mality of adjourning or postponing the town business, the

moderator retired, and the selectmen took his place and pre-

sided, and having read over a list of voters for representative,

called for the votes to be brought in
;
upon which a motion

was made not to choose one, and the question being taken

passed in the affirmative, 72 to 67; after which it was observed,

that *they had nothing further to do.' Then the selectmen,

with as little formality, as the moderator had done before, left

their seats, and he resumed his station. The meeting was

then adjourned for an hom-. When the hour had elapsed and

the people had reassembled, they proceeded to act on those

articles contained in the warrant, which had not been acted

upon before.

That in the midst of this business, a motion was made to

reconsider the vote, that had been passed in the forenoon, not

to choose a representative, and then to choose one. Upon

which the moderator instantly quitting his station, the select-

men again presided, and the question being taken, passed in

the affirmative, 82 appearing in favor of it. A vote was then

passed to postpone the choice to the Thursday of the then

next week. After this the moderator again took his stand,

and there being no article remaining not acted upon, among

those relating to town affairs, excepting the one to give in-

structions to the representative, the meeting was adjourned to

that time. At which time, being the 16th day of May, and

within the time provided by the constitution, the people again

assembled, and having voted to adjourn the consideration of

the only remaining article, contained in the warrant, among

those relating to town affairs, wliich was to give instructions

to their representative, for the space of one hour, the moderator

left his place, and the selectmen presided and called the atten-

tion of the voters to the article for choosing a representative.
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A motion was then made to reconsider the last vote, passed

on that subject, and adhere to the first, which was decided by-

dividing the house, 62 being in favor of it, and 92 against it.

The selectmen then called for the votes for a representative,

which, after several trials, being sorted and counted, produced

the final result, as appears by the record herewith exhibited,

that 67 votes making a choice, Peletiah Fisher, Esq., "having

83, was declared to be chosen. After which, the moderator

again took his stand, and the remaining article in the warrant

was acted upon, which was to give their representative such

instructions as the town should think proper.

That when the vote passed, not to send a representative,

there were 139 voters present, who acted on that question.

At the meeting when the choice was finally made, the vote

being again put, whether they would send a representative, or

not, there were 154 voters present, who acted on the question.

That two or three legal voters for a representative absented

themselves from the last meeting, who were present at the first,

not because they were ignorant of the time to which the meet-

ing stood adjourned, but because, as they said, it was their

opinion that the proceedings were illegal."

On these facts, the committee gave no opinion, but sub-

mitted the question, whether the election of Peletiah Fisher

was valid or not. There is no entry on the journal of any-

further proceedings ; but a memorandum, on the back of the

report, states, that the subject was referred from the May to

the January session, and a time assigned for its consideration.

Mr. Fisher retained his seat.
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1806—1807.

COMMITTEE ON ELECTIONS.

Messrs. Edward Bangs^ of Worcester, Laban Wlieaton, of

Norton, Ezekiel Bacon^ of Williamstown, Edward St. Loe

Livermore^ of Ne\vbur\-port, Samuel H. Wheeler^ of Lanes-

borough and New Ashford.

SANFORD AND ALFRED.

Where it appeared, that the member elected had furnished numbers of the electors,

both before and after the election, with refreshments of victuals and drink, at his

own expense, the election was not thereby invalidated.

The office of deputy postmaster is not incompatible with that of representative.

The election of Thomas Keeler, returned a member from

the town of Sandford and district of Alfred, was objected to

by John Sayward and others, who, in their memorial,^ alleged

:

1. That Keeler, with a view to influence and corrupt the

electors, did agree and contract with one Ebenezer Sa^-^vard,

an innholder in Alfred, to furnish them with refreshments of

victuals and drink, on the day of election, at his expense ; and

that refreshment was accordingly furnished them by Sayward,

and Keeler paid the bill

;

2. That Keeler also made a similar agreement with one Paul

"Webber, and paid him for provisions furnished the electors and

their horses, on the day of election

:

3. That the meeting was tumultuous and disorderly, and

conducted with an unusual and unpardonable degree of spirit

and acrimony, probably from the cause above mentioned

;

4. That after the election, Keeler gave a public invitation

to all the electors, to go to any or all of the public houses or

' 27 J. H. 31.
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stores in Alfred, or to his own house in Sandford, to receive

such refreshments as they should want, at his expense, and

that for refreshment so furnished, (except what was furnished

at Keelers own house and store) Keeler and his colleague paid

more than fifty dollars
;

5. That, on the evening of the election, there was every ap-

pearance of riot and drunkenness, at Keeler's store, among the

electors, and fighting and quarrelling were prevalent among

them ; and

6. That Keeler was a deputy postmaster and had no assist-

ant in that office.^

This memorial was accompanied by sundry depositions,

from which it appeared, that Keeler and his colleague had

treated numbers of the voters, at considerable expense, both

before and after the election.

The committee on elections reported, that having attended

to the memorial, and to the depositions taken by the petitioners,

to prove the charges therein contained, they were unanimously

of opinion, that Thomas Keeler, the sitting member, was duly

elected, and that nothing appears to prevent him from holding

his seat. The report was agreed to.^

TROY.

Where two members were returned, claiming a right to the same seat, both were

enjoined not to vote or debate until the validity of their elections should be deter-

mined.

"Where a town had been accustomed to elect town officers in April, and a number

of the inhabitants petitioned the selectmen to call the annual town-meeting

in March, and the selectmen called a meeting for the purpose of considering

the expediency of changing the time of choosing town officers from April to

March, which meeting, by reason of the confusion and disturbance therein, was not

organized ;—this was not such an unreasonable refusal to call a meeting, as would

authorize a justice of the peace to call and organize a meeting for the choice of town

officers ;—and the election of a representative, at a meeting called by selectmen so

chosen, was held void.

The election of Charles Durfeo, returned a member from the

town of Troy, was controverted by Nathan Bowen and others,

• See the eighth article of amendment to the constitution. '27 J. H. 66.
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as illegal, and his seat claimed for Jonathan Brownell, who

was alleged to have been duly elected a representative for

the said town ;^ and it was ordered, that the two members, re-

turned from Troy, be enjoined neither to vote nor debate, until

the legality of their elections should be determined.^

From the memorial and depositions subsequently taken by

both parties,^ the following appear to be the facts in the case

:

The town of Troy, until within a few years, had been a part

of the town of Freetown, in which it was the custom to choose

town officers on the first Monday of April ; and the town of

Troy, since its incorporation, had continued in the same prac-

tice, until the present year, when a number of their inhabitants

petitioned the selectmen to call a meeting for the choice of

town officers in the month of March. The selectmen there-

upon issued a warrant for a town-meeting on the eighth of

March, not for the purpose of choosing town officers, but to

consider the expediency of changing the time of choosing

them from April to March. A meeting was held accordingly,

on the eighth of March, at which the disorder and confusion

were so great, that, after two trials for the choice of moderator,

it was found impracticable to organize the meeting, and

nothing was done, except, that by a general consent, it was

agreed, that the selectmen should call a meeting on the seven-

teenth of March, for the same purpose. The selectmen issued

a warrant for a meeting at that time, and delivered the same

to a constable for service. Several of the inhabitants who had

signed the petition for the first meeting in March, then pe-

titioned Charles Durfee, a justice of the peace, to issue his war-

rant, for a meeting of the inhabitants, to be held at the same

time and place appointed in the warrant issued by the select-

men, alleging, as the ground of their request, that the selectmen

had unreasonably refused to call a meeting on the eighth of

March, agreeably to their petition. Durfee issued his warrant

accordingly, and directed and delivered it to the same constable

to whom the selectmen had delivered theirs. On the seven-

teenth of March, the selectmen attended, at the time and place

1 27 J. H. 42. 2 Same, 45. ^ game, 78.
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appointed for their meeting, and demanded a return of the

warrant issued by them, of the constable, who refused to re-

turn the same. Durfee also attended, and in pursuance of the

warrant issued by him, which had been returned by the con-

stable, proceeded to open and organize the meeting. A
moderator having been chosen, the meeting then proceeded to

the choice of officers. The selectmen, whose warrant had not

been returned, then issued another warrant, for a meeting

on the first of April, for the choice of town officers, and a

meeting was held accordingly, at which those of the inhabi-

tants, who had previously acted under Durfee's warrant, co-

operated in the choice of moderator, but being disappointed in

the result, they then withdrew. At this meeting, town officers

were chosen. The selectmen, chosen at the meeting held in

pursuance of Durfee's warrant, called a meeting for the choice

of a representative, at which meeting, Charles Durfee was

elected. The selectmen, chosen at the meeting called by the

old selectmen, on the first of April, also called a meeting for

the choice of a representative, at which Jonathan Brownell

was elected.

The committee on elections reported,^ that, having taken

into consideration the petition aforesaid, and also the circum-

stance, that two members are returned from the town of Troy,

claiming seats under certificates from two real or pretended

sets of selectmen, they were of opinion that Charles Durfee

was not duly elected, and ought not to have a seat, and that

Jonathan Brownell was duly elected, and ought to take his

seat accordingly. The report was agreed to.

ATTLEBOROUGH.

[The election in Attleborough was controverted on the

ground that certain persons were admitted to vote, who had

no legal right: the committee reported merely lhat the mem-
ber was duly elected.]

» 27 J. H. 136.
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UARVARD.

A town having a right to send two representatives, at a meeting called to elect a

person to represent the inhabitants in the general court, elected a member, and

then voted to choose another, and thereupon elected a second ; the election of the

latter was held good.

The election of Jonathan Wetherbee, returned a member

from the town of Harvard, which was entitled to send two

members, was controverted by Henry Bromfield and others, on

the ground, that, at a meeting held in said town for the pur-

pose of electing a person to represent the same in the general

court, Isaiah Parker was elected, and then the inhabitants

voted to choose another representative, and elected the said

Wetherbee ; whereas " there was no article in the warrant

which authorized the said inhabitants to elect more than one

representative."^

The committee on elections, to whom the case was referred,

do not appear to have made any report upon it. [Their

silence, and the acquiescence of the house, afford a strong

presumption, that the objection was regarded as groundless.]

1 27 J.H. 43.

1807—1808.

COMMITTEE ON ELECTIONS.

Messrs. Ediuard Bangs ^ of Worcester, Laban Wheaton, of

Norton, Caleb B. Hall, of Buckstown, Samuel H. Wheeler,

of Lanesborough and New Ashford, Charles Davis, of

Boston.
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TISBURY.

Where it was alleged against an election, that neither the warrant for calling the

meeting, nor the notification thereof by the constable, contained any statement of

the hour of the day on which it was to be held ; and it appeared that one of the

selectmen, after service of the warrant, altered the same by inserting the hour of

the day therein, and directed the constable to make out a new notificatibn, or alter

the old one, which was done accordingly two days before the meeting ; it was held,

that the allegation against the election was not supported.

The election of John Davis, returned a member from the

town of Tisbury, was controverted by James Athearn and

others, on the ground, among others, that the warrant for call-

ing the meeting, and the notification thereof, by the constable,

did not mention any hour of the day, on which the meeting

was to be held.^

By a deposition of the constable, it appeared, that one of

the selectmen altered the warrant, by inserting the hour of the

day, and directed him " to make out a new notification or alter

the old one, which he did, two days before the meeting was

held."

The committee on elections reported, that Mr. Davis was

constitutionally elected, and entitled to his seat, " the allega-

tions against him not being supported." The report was

agreed to.^

CHELMSFORD.

[The election in Chelmsford was petitioned against and de-

cided upon a mere question of fact as to the number of ratable

polls in that town.]

CASE OF JOHN WAITE, MEMBER FROM FALMOUTH.

Member convicted of forgery suspended from acting.

A COMMUNICATION was rcccivcd from the governor, inclosing

a letter to him from the solicitor general, stating, that John

1 28 J. H. 112. 2 Same, 153.
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Waite, a member from Falmouth, in the county of Cumber-

land, had been convicted of forgery. The communication

having been read, Mr. Waite, the member implicated, pre-

sented a memorial, praying for a new trial upon the indict-

ment, which stood continued for judgment, and also a memorial

in favor of his character, signed by a great number of persons,

both of which were committed to the committee on new trials.

The communication from the solicitor general was referred to

a special committee ; and it was ordered, that IVIr. Waite be

suspended from exercising the duties of a member, until the

house shall have taken further order upon the report of the

committee.^

The committee on new trials reported a resolve on the

memorial of Mr. Waite, granting him a new hearing on the

indictment, which passed both branches, and was sent to the

governor, but was subsequently returned by him to the house,

at their request, and referred to a special committee, who do

not appear to have made any report upon it.

The committee on the communication from the solicitor

general do not appear to have made any report.

1 This order was passed on the motion of Mr., afterwards Judge, Story, then a

member from Salem.

1808—1809.

COMMITTEE ON ELECTIONS.

Messrs. John Callender^ of Boston, Samuel H. Wheeler, of

Lanesborough and New Ashford, William Baylies, of

Bridgewater, Ahner Morse, of Medway, Samuel F, Dick-

inson, of Amherst.



62 SHELBURNE.

SHELBURNE.

The qualification of a member, as to property, being called in question, was allowed

to be proved by the certificates of the selectmen and assessors of the town.

The election of Julia Kellogg, returned a member from the

town of Shelburne, was controverted by Peter Hollo\^ay and

others, on the ground, that he did not possess, and had not

within a year, next preceding his election, been in possession

of, a freehold estate, within the said town of Shelburne, of the

value of one hundred pounds, or any ratable estate, within the

said town, to that value.

On behalf of Mr. Kellogg, the selectmen and assessors of

Shelburne certified, that " he was, and for years had been, in

possession of twenty-five acres of land, with a dwelling-house

and other buildings thereon, lying in the centre of said town,

for which he was taxed in the last year's assessment $6.43

;

valuation for 1807, $14.35, for 1808, $9.16, which was under

mortgage, as a security for 900 dollars, 300 of which had been

paid, leaving 600 due, which was not one-half the value of the

place ; and also, that he was the lawful owner of the one-half of

a dwelling-house, merchant's shop, and one acre and a quarter

of land, lying in the centre of the town, which a few years

previous was appraised at $850." One of the assessors also

certified, that Mr. Kellogg stood on the valution for 1808, real

estate, $8.65, personal estate, $9.51.

On this memorial and evidence, the committee reported,

that they were decidedly of opinion, that there was nothing

contained in the memorial sufficient to invalidate the election.

The report was agreed to.
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WESTMINSTER.

The validity of an election being questioned, on the ground, that the town did not

contain a suflFicient number of ratable polls to entitle it to two members, a certificate

of the assessors, corroborated by the selectmen, as to the number of ratable polls

therein on the first of May preceding the election, was admitted as evidence of the

requisite number.

The election of Jonas Whitney and Abel Wood, members

returned from Westminster, was controverted by Benjamin

Marshall and others, on the ground, that the town did not

contain the requisite number of ratable polls to entitle it to

two representatives.!

The petitioners alleged, that the number of rated polls in

said town in the year 1807 was 208, and, that as the assessors

had not made out their list of rated polls for the year 1808,

the petitioners had, " according to their best skill and judg-

ment, made out an accurate list of all the male inhabitants of

sixteen years of age and upwards, including paupers, persons

non compos, and superannuated, belonging to, residing in, and

being inhabitants of, the said town of Westminster, on the

first day of May, 1808, the whole of which amounted only to

the number of 367.

On the other hand, the assessors of Westminster certified,

that, from a careful examination of the number of ratable polls

therein, on the first day of May, 1808, according to the best

information they could obtain on the subject, the said town

then contained three hundred and seventy-five ratable polls.

This certificate was corroborated by the selectmen.

At the June session, the committee on elections reported a

re'ference of this case to the next session, at which time, they

reported that no testimony had been produced before them to

invalidate the choice, or the right of the town to send two rep-

resentatives, and therefore that the members returned were

entitled to hold their seats.^

1 29 J. II. 19. 2 Same, 168.
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RATABLE POLLS.

Where an election was questioned, on the ground of a deficiency of ratable polls, it

was held, that the certificate of the assessors, or the tax bills of the year next pre-

ceding the election, were admissible as piima facie evidence of the number.

A COMMITTEE haviiig been appointed to consider the mean-

ing of the words " ratable polls," as used in the constitution, in

reference to the number of representatives, to which towns are

entitled, it was, upon their report (March 3, 1809),

Resolved, As the sense of the house, that in case the election

of any member of the house of representatives shall be contro-

verted on the ground, that any town, or town and district, has

chosen and returned a greater number of representatives than

such town, or town and district, were entitled by the constitu-

tion to elect, a certificate of the assessors, of the number of

ratable polls within such town, or town and district, or the

[names of persons borne on the] tax bills of the year next pre-

ceding such election, whose taxes, at the time of said election,

shall be wholly unabated, shall be considered prima facie evi-

dence by which to decide such election
;
subject, however, to

be contradicted by such other evidence as may be produced

by either party.

WEST SPRINGFIELD.

The election of four members, returned from the town of W. S., being questioned, on

the ground of a deficiency of ratable polls ; and it appearing to be doubtful, after

long investigation, whether the town was entitled to return hat number; that

there had been much difference of opinion, as to the construction Oi the term "rata-

ble" in the constitution ; and that great diversity of practice had resulted there-

from throughout the commonwealth ; the members returned were allowed to retain

their seats.

The election of Jonathan Smith, Jr., Jesse Stebbins, Charles

Ball, and Jesse Mclntier, members rcturned^from the town of

West Springfield, was controverted by Jonathan Parsons and

others, on the ground, that the town did not contain a sufli-
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cient number of ratable polls to entitle it to four representa-

tives.^

The petition in this case was presented at the first session,

and referred to the committee on elections, who reported a re-

ference thereof to the next session, in order to give the parties

an opportunity to produce their testimony.^

At the second session, sundry depositions were received^ and

referred to the committee, who thereupon reported* the follow-

ing statement of facts, for the consideration of the house,

namely :

—

" It appeared to the committee, from the tax bills of the as-

sessors of the town of West Springfield, dated the twenty-

ninth day of April last, that there were six hundred and forty-

four rated polls ; and that from an additional list, certified by

the assessors aforesaid, there were two hundred and twenty

ratable polls on the thirteenth day of May last, not rated in

said town. These two numbers amount to eight hundred and

sixty-four, which is more than sufiicient to entitle the town of

West Springfield to four representatives. But the committee,

from the evidence submitted to them, are of opinion, that forty-

one names are improperly borne on the tax bills and list,

which, deducted from the whole number of eight hundred and

sixty-four, leave only eight hundred and twenty-three, a num-

ber insufficient by two to entitle the town of West Springfield

to four representatives. At the present session, the sitting

members produced a certificate from the selectmen and assess-

ors of West Springfield, containing seven additional names,

which they do not, however, certify to be ratable polls.

Among the eight hundred and twenty-three polls allowed by

the committee to be counted, there are four town paupers,

which it is considered to have been the practice of the govern-

ment to allow, in the enumeration of ratable polls. The com-

mittee further report, that the sitting members allege that three

names, erased from the list, as twice counted, should have been

permitted to remain there
;
because, although they are really

twice borne on the list, yet, in the family of each of those per-

» 29 J. H. 20. 2 Same, 63. 3 Same, 127- Same, 168.
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sons, there is an additional poll, not borne on either list. Un-

der these circumstances the committee respectfully submit the

question to the decision of the house."

This report being taken into consideration, the case was

again referred to the next session,^ and commissioners ap-

pointed to take depositions in the mean time.^

At the third session, additional depositions were received

and referred to the committee,^ who, upon consideration

thereof, made the following report, namely :

—

" From the testimony produced, both for and against the

sitting members from West Springfield, the committee have

added, to the list of ratable polls of said town, twelve names,

making the list of rated and ratable polls, in the town,

amount to eight hundred and thirty-five. But on the list of

two hundred and twenty polls, stated by the selectmen of the

town to be ratable, although not actually rated, the committee

have enumerated thirty-one persons, of whose liability to be

rated in said town, the committee entertain considerable

doubts, and two persons under sixteen years of age. The

thirty-one persons referred to were such as either had a house

and residence in a neighboring town, and came in, during the

working season, to let themselves to labor in West Springfield,

for a term of time, generally from one to seven or eight months,

or were transient persons, having no fixed residence. If the

house should be of opinion, that such persons, although not

taxed in West Springfield, could be counted as ratable polls

for the purpose of increasing the representation of said town,

then the committee are of opinion that the sitting members

should hold their seat; otherwise, the committee do report,

that the sitting members are not duly elected, and therefore

not entitled to hold their seats."^

The report was re-committed for the purpose of a further

statement of facts,^ and the committee again made report :

—

" That although there have been, in their opinion, consider-

able irregularities in the conducting of the election, and

although it is extremely doubtful whether the town of West

» 29 J. H. 168. » Same, 174. ^ Same, 188, * Same, 237. ^ Same, 2U.
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Springfield is constitutionally entitled to send four representa-

tives, yet, as there appears to have been much difference of

opinion in the construction of the term ' ratable ' in the con-

stitution, and great diversity of practice resulting from it,

throughout this commonwealth, the committee are of opinion,

that the sitting members be permitted to hold their seats."

The report was agreed to.^

> 29 J. H. 255.

1809—1810.

COMMITTEE ON ELECTIONS.

Messrs. John T. Apthorp, of Boston, Tliomas Kittredge, of An-

dover, Nahum Mitchell^ of Bridgewater, William Edwards^

of Northampton and Easthampton, Hannibal Hamlin.^ of

Waterford.

WESTON.

Of the qualification of voters as to residence.

Where a member returned was elected by a majority of one vote, and it appeared that

several persons, legally qualified, who were present and desired to vote at the elec-

tion, were prohibited by the selectmen from doing so, the election was held void,

although it did not appear, that any more than one of the rejected voters would

have voted against the sitting member, if they had been permitted to vote.

The election of Ebenezer Hobbs, returned a member from

the town of Weston, was controverted by Joseph Russell and

others, on the several grounds that the selectmen were im-

properly chosen, and also that they rejected votes which ought

to have been admitted.^

The committee on elections do not appear to have con-

» 30 J. H. 5.
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sidered the first point, but in relation to the other they report-

ed,i " that the member returned had a majority of one vote of

all the votes given in ; and that several persons legally quali-

fied, and who ought to have been permitted to vote, were

prohibited by the selectmen from giving in their votes, al-

though they were then present, and desired to have that

privilege;" for which reason, the committee were of 'opinion

that Mr. Hobbs was not legally chosen.

The committee accompanied their report by the following

statement of facts, respecting the qualifications of five persons,

who were prohibited by the selectmen from voting :

—

1. " Alpheus Bigelow, Jr., is a young man, whose parents

are settled and reside in Weston, where he was also born ; he

is about twenty-four years of age, and is now a student at

the University in Cambridge, in the junior class ; he per-

forms on Sundays upon the organ at Cambridgeport meet-

ing-house, for which he receives a compensation ; he resides

at Weston during vacation, unless he can obtain employment

elsewhere, which he sometimes has done ; he has his washing

and mending done at his father's, in Weston ; his name has

been on the list of voters for governor and senators, and he

has, in fact, voted at those elections in Weston, and no ob-

jection was made to his want of property. He applied to the

selectmen, previous to the time of voting, at the same time

that others did, who were admitted, to have his name also put

upon the list of voters for representatives, in May last, but

was refused by the selectmen ; he still attended the meeting,

and tendered his vote [for a candidate opposed to Mr. Hobbs,]

which was also refused.

2. " Isaac Saunderson is also a native of Weston, where his

father was settled, and is a young man, and unmarried ; he

resided at Lexington, about forty days in the spring of 1808,

viz. : from the 16th April till the general election in May, and

also, about three or four days in June following ; he was at

Lexington only for the purposes of education, and labored a

portion of the time there to pay for his board : his father then

» 30 J. H. 63.
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died, and he was administrator or executor on his father's es-

tate, and has resided at Weston ever since. He voted for

governor and senators in April last; he applied to have his

name placed upon the list of voters in May, but was refused

;

he attended the meeting but did not vote, and the only objec-

tion made by the selectmen, to putting his name on the list,

was his want of residence in Weston.

3. " Jonathan Ryan came into Weston, in March, 1807

;

lived there the greater part of the year; in the winter following

he was absent, and returned again, March, 1808, and remained

the whole of that year in Weston. About two months and a

half in the beginning of the year 1809, he was absent on a

journey, but returned last March, and has resided there ever

since; he applied in season to be put upon the list of voters at

May meeting, but was refused by the selectmen for want of

residence only; he attended the meeting, but did not vote.

During the absence of two months and an half, before men-

tioned, his brother, at his request, supplied his place.

4. " Nathan Childs lived in Weston, with Mrs. Jane Clark,

from November, 1806, till April, 1808, and continued at the

same farm, which was sold to Mrs. Mackay, the mother of Mrs.

Clark, until November, 1808. Mrs. Clark then went to live in

Boston, and some difficulty occurring, with respect to Childs's

wife, he went to live with Mrs. Clark in Boston, agreeing to

return to work upon the said farm, whenever called upon, and

actually did, in the winter, go there several times, and, since

the spring opened, has worked there three several times, from

five to seven days each time. Mrs. Mackay paid him one half his

wages ; considered him as in her employ, and has agreed with

him to live with her till April 1st, 1810
;
and, during the time

he was in Boston, he was frequently employed in loading her

teams. Captain Mackay, son of Mrs. Mackay, who was inter-

ested in the aforesaid farm, paid Nathan Childs the other half

of his wages. The objection, to his having his name placed

on the list of voters, was his want of the qualification of resi-

dence.

5. " Woodbury Hill went to reside in Weston, in April,
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1807, and let himself to Nathan Upham for a year, but staid

only nine months ; and on the 21st January, 1808, went to

Brookfield, on a visit, and returned to Weston on the 2d Feb-

ruary, and continued with Mr. Upham until the last day of

December, 1808 ; then went to Brookfield, taking his effects

with him, and returned again to Weston, on the 3d March,

1809, and has resided in Weston ever since. He applied to

have his name placed on the list of voters, but the selectmen

refused him the right. The objection to him was the want of

residence."

The report was agreed to by a vote of 142 yeas to 100 nays.^

A motion was then made, that a precept issue to the town

of Weston to send a new representative, which was determined

in the negative.^

WRENTHAM.

Where the votes are given in, or are sorted, dealt with, and counted, in such a man-

ner that the whole number of voters cannot be ascertained, the election is void.

The election of Jairus Ware and Jacob Mann, members

returned from the town of Wrentham, was controverted by

Moses Whitney and others, on the ground, that it did not ap-

pear that they, or either of them, had a majority of the votes

given in at the election.^

The following are the facts in this case, as they appear by

the report of the committee on elections* :

—

The meeting for the choice of representatives was legally

convened, and it was voted to send two members. The se-

lectmen called for the votes to be brought in, on a single piece

of paper. Some persons gave in votes with two names on one

piece of paper ; some gave in two separate votes, with one

name on each ; and some gave in one vote, with one name

thereon. After the votes were received by the selectmen, and

before they were counted, those having two names upon them

were cut in two, which prevented the selectmen from ascer-

> 30 J. H. 93. = Sec the case of Weston, 1810—11. ^ 30 J. H. 10, Same, 62.
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taining the number of voters. The selectmen stated the whole

number of votes to be 368 (although it was certain that not

nearly so great a number of persons was present), and that 93

made a choice. From a copy of the record of the proceedings

at the town-meeting, it appeared that Jairus Ware had 130

votes, Jacob Mann, 124, George Hawes, 104, and that there

were 10 scattering votes.

The committee reported that they were of opinion, upon

these facts, that the election was void.

The report was made at the June session,^ and from thence

referred to the January session, at which it was debated and

agreed to.^

HOPE.

It is no objection to the validity of an election, that a moderator was chosen and pre-

sided therein, instead of the selectmen.

The election of Firgus M'Lain, returned a member from

the town of Hope, was controverted by Cheever Kendall and

others, on the following ground, stated in their memorial, and

proved by depositions accompanying it :^

—

That the first article, in the warrant for the meeting of said

town to elect a representative, was to choose a moderator

;

that one was chosen accordingly, who presided in the meeting

instead of the selectmen ; called for, received, and counted the

votes ; and publicly declared in the meeting, that they had

chosen Firgus M'Lain their representative.

The committee on elections made a report in favor of the

election, which was agreed to.^

1 30 J. H. 62. 2 Same, 184. 3 Same, 10, 123.

* Same, 280. In consequence of the remarks, made upon the report of this case, by

the committee on elections, in the case of Dan Hill, 1847, the papers and records

from which the same was compiled have been again examined ; but nothing has been

discovered tending to throw any doubt upon the statements contained in the report.

No other ground of objection to the election is stated in the memorial, or testified to,

than that a moderator was chosen, who presided at the election, instead of the se-

lectmen. The depositions, though taken apparently without notice to the member,

were such as had been commonly introduced in evidence in election cases, and were
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FREETOWN.

Where two members were chosen in a town, which, from a certificate of the assessors

thereof, as to the number of persons actually taxed therein, did not appear to contain

ratable polls enough to entitle it to two members, and one member only was re-

turned ;—he was allowed to retain his seat.

*

The election of the two members chosen in Freetown, was

controverted,! on the ground, that the town did not contain a

sufficient number of ratable polls to entitle it to send two rep-

resentatives
;
and, by an affidavit of the assessors, it appeared,

that the number of polls actually taxed therein, in the year

1808, was two hundred and ninety-nine.

At the June session, the committee on elections reported^ a

reference of the subject to the next session, which was agreed

to, and towards the close of that session they again reported,

that there was but one member returned from the town of

Freetown, and, inasmuch as no evidence had been produced

to show that the town did not contain a sufficient number of

ratable polls to entitle it to send two members, it was unneces-

sary to act further on the subject. The report was agreed to.^

referred, with the other papers in the case, to the committee. The return of the

election was in the form required by law, and was signed by the selectmen. The
report was, " That the town of Hope is entitled to send a representative, and there-

fore that Firgus M'Lain is entitled to his seat;" and though apparently not respon-

sive to the allegation of the memorial, was nevertheless a substantial confirmation of

the validity of the election.

The committee, having included in the same report several cases, in which the

question depended upon the number of ratable polls, may have inadvertently referred

to the case of Hope, as one of them ; or as the town was incorporated in June, 1804,

with ** all the powers, privileges, rights, and immunities" of towns ; but did not send

a representative until this year ; this fact may perhaps have occasioned the statement

in the report that the town of Hope was entitled to send a representative.

» 30 J. H. 40. 2 Same, 123. ^ game, 286.
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BATH.

Mode of ascertaining the number of ratable polls in a town, when an election is con-

troverted on the ground of an insufficiency thereof.

Where an election was controverted, on the ground of a deficiency of ratable polls,

the sitting members were required to lay before the committee on elections, and to

furnish the petitioners with, a list of persons whom they alleged to be ratable polls

;

and the petitioners, within a reasonable time, afterwards, to furnish the members

with a list of such persons thereon, as they alleged not to be ratable polls.

The election of Samuel Davis, William Webb, and Jona-

than Hyde, the members returned from the town of Bath, and

who were elected by a general ticket, at one balloting, was

controverted by Joshua Wingate, Jr., and others, on the

ground, that the town of Bath, on the first day of May, 1809,

contained no more than five hundred and sixty-four ratable

polls, and therefore, was constitutionally entitled to elect but

two representatives for that year.^

The committee on elections, to whom the memorial of the

said Wingate and others was referred, at the June session,

reported a reference of the subject, to the next session f and

ordered that the members from Bath should lay before them,

at that time, a list of those persons in said town, whom they

alleged to be ratable polls ; that the said members should also

furnish the petitioners with a copy thereof ; and that the peti-

tioners should, within a reasonable time, furnish the said

members with a list of such persons thereon, as they alleged

not to be ratable polls ; in order, that the committee might

determine, at the next session, upon such evidence, as the par-

ties might then produce, in reference to the polls objected to,

whether the town of Bath was entitled to three representatives

or not.

The reference was agreed to by the house, and in pursuance

of the order of the committee, the list and copy required were

furnished by the members, and the objectionable names given

by the petitioners.

At the January session, depositions were produced before

1 30 J. H. 29. « Same, 123.
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the committee, to prove who, on the disputed list, were or were

not ratable polls, and the committee, upon a consideration

thereof, reported, that the town of Bath contained a sufficient

number of ratable polls to entitle it to send three representa-

tives. The report was agreed to.i

DIGHTON.

An election being controverted on the ground of an insufficiency of ratable polls,

and the selectmen having neglected to ftirnish the petitioners with a list of the

polls, agreeably to an order of the committee on elections, the election was invali-

dated, on presumptive evidence of the insufficiency.

Where members are elected, at separate ballotings,' the elections of those only, who

exceed the number to which the town is entitled, are affected by an insufficiency of

ratable polls.

The election of George Walker, one of the two members

returned from the town of Dighton, was controverted by-

Joseph Atwood and others, on the ground, that the number of

ratable polls in said town did not entitle it to two representa-

tives.3

The petition was accompanied by an affidavit of James

Briggs, one of the assessors of Dighton, for the year 1808, from

which it appeared, that the number of poUs, rated on the tax

bills for that year, was two hundred and ninety-eight, and that

in the same tax bills, forty-three persons were rated for their

estates only, their poUs being excused on account of age and

infirmity: that the aggregate of these two numbers, three

hundred and forty-one, was considered by the assessors, as

including aU the male inhabitants of the town of Dighton, that

were ratable on the first day of May, 1808, either for their polls

or property : and that in his opinion, the number of ratable

poUs in 1809, differed but little from that of the year preceding.

The petitioners also furnished an affidavit of James Good-

ing, 2d., in which he testified, that on the 23d of May, 1809,

> 30 J. H. 286.

' It is not distinctly stated, in the case, that the members were elected at separate

ballotings ; but this is clearly implied in the conclusion of the report.

3 30 J. H. 38, 63.
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he applied to one of the assessors of said town, who was also

an assessor the last year, to certify the number of polls therein,

as set down in the last year's valuation, which the said assess-

ors refused to do ; but that upon an inspection thereof, he

found the number to be 298.

The committee on elections directed the selectmen of Digh-

ton, to furnish the petitioners with a Hst of the male inhabit-

ants of the said town, who were twenty-one years of age and

upwards, which they neglected to do
;
and, thereupon, the

committee, on the evidence above stated, reported, that it did

not appear, that the town of Dighton contained a sufficient

number of ratable polls to entitle it to send tw^o representatives,

and therefore that George Walker, the second member chosen,

was not entitled to a seat in the house. The report was agreed

to.i

OXFORD.

Where it had been the immemorial custom, for the inhabitants of a town, and the

inhabitants of an adjoining unincorporated territory, to unite in the choice of rep-

resentatives, and they had also been unitedly taxed for the expenses of representa-

tion ;—it was held, that the latter were properly enumerated among the ratable polls

of the town, to entitle it to two members.

Abijah Davis and James Butler, the members returned from

the town of Oxford, were chosen at two different meetings,

the former on the first, and the latter on the eighteenth of May,

and the election of Butler was controverted by David Harwood

and others, on the ground, that the town did not contain a

sufficient number of ratable polls to entitle it to two represent-

atives.2

The committee on elections, at the June session, reported a

reference of the case to the next session, which was agreed to :^

and at the January session, they reported, that the town of

Oxford did not contain a sufficient number of ratable polls, to

entitle it to two representatives, without including the Oxford

Gores, so called ; that there was no satisfactory evidence, that

1 30 J, H. 286. * Same, 15. ^ game, 62.
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the gores were ever incorporated, nor was there any evidence

of the incorporation of the town itself, but it had been the

immemorial usage of the inhabitants of the town and gores

to unite in the choice of representatives, and they had been

unitedly taxed for paying representatives ; and that, for these

reasons, the committee were of opinion, that there was not

sufficient evidence upon which to adjudge the election void.

The report was agreed to.^

[Amos Shumway, whose deposition was before the com-

mittee, testified, that he was in his eighty-eighth year, and that,

ever since his remembrance, the inhabitants of the gores had

voted for representatives, and had paid province, state and

county taxes, in the town of Oxford.]

MEDFORD, PETERSHAM, HARVARD, HINGHAM.

Assessor's certificate—presximptive evidence of the requisite number of ratable polls.

The elections of one of the members, returned from each of

the towns of Medford, Harvard, and Petersham, and the elec-

tion of the three members returned from Hingham, were con-

troverted on the ground of a deficiency of ratable polls, and

were all confirmed
;
upon what evidence in the three last

named, does not fully appear firom the papers on file, but in

the town of Medford, by a certificate of the assessors, that the

town contained the requisite number of polls.

DURHAM, MENDON.

[The elections in Durham and Mendon were questioned,

(the latter on the ground of a deficiency of ratable polls,) but

no evidence was produced to the committee to invalidate

them.]

» 30 J. H. 286.
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BRADFORD, CHARLTON.

[The elections in Bradford and Charlton were also ques-

tioned for the same cause, and the evidence produced not

being satisfactory to the committee, they reported, towards the

close of the January session, that it was not expedient to take

any further order relative thereto. The report was agreed to.]

BOSTON.

[The election in Boston was controverted, and, during the

consideration thereof, Mr. Apthorp was excused from serving

on the committee, and Mr. Davis, of Beverly, appointed to

take his place. The papers are not on file.]

1810—1811.

COMMITTEE ON ELECTIONS.

Messrs. Joseph E. Sprag'ue, Jr., of Salem, Samuel P. P. Fay, of

Cambridge, Estes Hoive, of Sutton, John Nevers, of North-

field, Abraham Lincoln, of Worcester.

REPORTER.

David Everett, Esq., of Boston.^

^ Mr. Everett was appointed reporter to the house in cases of controverted elections,

at the January session, 1811, and was re-appointed the following year. The debates

and proceedings of the house, upon the report of the committee on elections in the

Belcherto-vvn case, were originally reported and published by him.
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WESTON.

Of the qualification of voters as to residence.

The election of Ebenezer Hobbs, returned a member jfrom

the town of Weston, was controverted by Joseph Russell and

others, on the ground, that two votes were illegally rejected,

and two illegaUy received, at the said election.

The committee on elections reported the following statement

of facts in this case :

—

At the election in question, eighty-one votes were given for

Ebenezer Hobbs, and eighty for Isaac Fisk. Two votes were

given in by Alpheus Bigelow and Woodbury Hill, (who were

not on the list of voters and had been refused by the selectmen)

for Isaac Fisk, and were by the direction of the selectmen, taken

from the box by Mr. Hobbs, who, as one of the selectmen, pre-

sided at the meeting. Alpheus Bigelow, whose father resides

in Weston, left that town several years since, and lived nine

months in Charlestown, from whence he removed to Boston,

where he lived four months, and during his residence in one or

the other of these places, he attained to the age of twenty-one.

From Boston, he removed to Lynn, where he continued five

months, as an instructor in the Lynn academy, and from Lynn

he immediately entered Harvard College, where he still con-

tinues. He has passed his vacations principally in Cambridge,

writing in some of the public offices, and acting as an organ-

ist, and has occasionally been in Weston, at his father's, where

his washing and mending are done. Woodbury Hill came

from Brookfield to Weston in 1807, and in March 1809, con-

tracted with Nathan Upham, to work in his paper-mill ten

months. Two days previous to the expiration of the ten

months, (about the last of December, 1809,) Hill again con-

tracted with Upham, to work with him one year, to commence

on his return from a visit to his friends in Brookfield; the

time of his return to depend on his own pleasure. Im-

mediately after his contract. Hill went to Brookfield, from

whence he returned in three weeks, to Weston, where he has
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continued to the present time. He became twenty-one years

of age, some time in the month of July, 1809. Uriah War-

ren, whose vote was received, resided in Weston for eighteen

years previous to the election, and was absent only four weeks,

on a journey to Maine, in the year next preceding the elec-

tion.i John Stimpson, whose vote was admitted, produced to

the selectmen sufficient evidence that he was worth the pro-

perty, required by the constitution, to qualify him to vote for

representative. Ephraim Dudley resided one year next pre-

ceding the election in Weston, and during that time, worked

out of town only one or two months, by the day.

The committee also reported their opinion, upon this state-

ment of facts, that Mr. Hobbs was entitled to a seat.

The report was agreed to, and on the day following, a

motion was made to reconsider the vote, and was decided by

yeas and nays, in the negative—yeas 105, nays 127.2

[In this case, the election was questioned on the ground,

that two votes were illegally received, and two illegally re-

jected. The latter were those of Bigelow and Hill, which

were tendered for Fisk. The votes alleged to be illegally re-

ceived were those of Stimpson and Dudley, who, the commit-

tee found, were entitled to vote. But the committee also

reported, that Hobbs was duly elected. It is clear, therefore,

although it is not so stated, that Stimpson and Dudley voted

for Hobbs; and that the committee and the house were of

opinion, that the votes of Bigelow and Hill were rightfully

rejected.]

1 There is no objection made in the petition to the vote of Uriah Warren.
2 See the case of Westford, 1812—13.
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SUTTON.

Where a petition against an election was not committed, until so late a period of the

session, that an investigation could not conveniently be had, no order was taken

thereon.

The election of Darius Russell, Jonas Sibley, Joslah Stiles,

and Estes Howe, members returned from the town of Sutton,

was controverted by Caleb Burbank and others, on the ground,

that the town did not contain the requisite number of ratable

polls to entitle it to four representatives.

The petition in this case was received at the May session,^

but does not appear to have been referred to the committee

on elections, rnitU the January session, when they were direct-

ed to take up the subject and report as soon as may be.^

A deposition of Caleb Burbank and others was also re-

ceived at the January session, and referred to the committee.^

On the twenty-fifth of February, the house ordered the

committee to make their report on the case, the next day,* at

which time, they accordingly reported, as follows :

—

" The petition in the case of the Sutton election was never

committed until the fourteenth of February instant, and no

person ever appeared, previous to that day, before the com-

mittee, to support the charges therein. On the twenty-first

day of February, a deposition (of Caleb Burbank and others)

passed through the house to the committee, stating that the

chairman of the selectmen did, at the May meeting, declare,

that the expense of four representatives should not exceed the

pay of two. The committee could not consistently with pro-

priety, and according to their rules of proceeding, examine the

last charge, which went to affect the seats of all the members,

without previously notifying all the members to attend before

them, and this charge was presented to them so late in the

session, that it was impracticable to give such notice, as two

of the members had returned to Sutton. The charge in the

petition affected the right of Darius Russell alone, to his seat

>31J.H. 36. * Same, 309. ^ Same, 336. « Same, 387-
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in this house, as the petitioners admitted that the town of

Sutton contained more than six hundred ratable polls, and

that the members returned were chosen by separate ballots,

and they also proved that Darius Russell was last chosen.

The committee gave notice to said Russell to appear before

them, as soon as they could, consistently with the other

business committed to them, and after hearing the petitioners,

they should have called upon said Russell to shew his right

to a seat, had there been a reasonable time, during the sitting

of the legislature, for him to have returned to Sunon and

procured evidence. But the committee are of opinion, that

there was not time from the commitment of the petition, to

the close of the session, for that purpose, and therefore report,

that the house do not take any further order thereon." The

report was agreed to, 9S to 41.^

[Among the papers on file in this case, there is a certificate

of the assessors of Sutton, that there were eight hundred and

twenty-five ratable polls and upwards therein, on the first day

of iMay, 1810.]

StDBUKY.

Where the election of two members was objected to, on the gronnd of an insnfficiency

of ratable polL*, and one onlj was returned, it was held, that the objection did not

affect the right of such member.

The election of the members chosen, one of whom only

was returned, from the town of Sudbury, was controverted by

Ebenezer Pl\-mpton and others, on the ground, that said town

was not entitled, by the number of ratable polls therein, to

more than one representative.

The committee on elections reported, " that the petition

admits the right of the town of Sudbury to send one repre-

sentative, and it appearing, by the return from said town, that

one representative only is returned, the committee therefore

1 31 J. H. 411.

11
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report, that the right of William Hunt, the member returned

from said town, to a seat in this house, is unaffected by the

facts stated in the petition." The report was agreed to.^

[It does not appear whether the members were elected at

the same bedloting or separately.]

STANDISH.

A delay of more than two hours, after the time appointed, to open a meeting for the

choice of a representative, was held to be no objection to the Talidity of the election.

The election of James Hasty, returned a member from the

town of Standish, was controverted by William Thompson

and others, on the following grounds, stated in their pe-

titions

" That the meeting for the choice of a representative, in said

town, was appointed to be held at one o'clock in the after-

noon, at which time, the petitioners attended, and found the

selectmen, town clerk, and constable present ; that they waited

until a quarter past three, and called, at two several times, for

the opening of the meeting, w^hich was refused by the select-

men
;
that, concluding thereupon, that there would be no meet-

ing opened, they dispersed ; and that the selectmen afterwards

called in a party, who, the petitioners suppose, elected the

member returned."

The committee on elections reported, that these facts, if

proved, would not affect the right of the member to his seat.

The report was agreed to.^

RAYMOND, EASTON.

Assessors' certificate ;—evidence of the number of ratable polls.

The elections in these towns were controverted on the

ground of a deficiency of ratable polls. The member returned

> 31J. U. 59. » Same, 37. ^ Same, o3.
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from Raymond produced a certificate of the assessors thereof,

stating that the said town contained the requisite number of

polls, which was not disproved by the petitioners ; and the pe-

titioners in the other case produced no evidence. The com-

mittee on elections made a report in favor of the members,

which was agreed to.

SHEFFIELD.

The provision in the constitution, that every town then incorporated might elect one

representative, whether it contained the requisite number of ratable polls or not,

extends to towns, which, by their acts of incorporation, were not allowed to send a

representative, but, for that purpose, were united to other towns.

The election of Silas Kellogg, returned a member from the

town of Sheffield, which had previously united with the tow^n

of Mount Washington in the choice of a representative, was

controverted by the latter town, on the ground, that the votes

of the inhabitants thereof had been improperly and illegally

rejected by the selectmen of Sheffield.^

It appeared by a memorial of the selectmen of Sheffield,

that they gave notice to the selectmen of Mount Washington,

that the votes of the inhabitants of that town would not be

received, at the meeting for the choice of a representative in

Sheffield, as had been the practice in former years ; and that

this notice was given in season to have enabled the selectmen

of Mount Washington to call a meeting for the election of a

representative therein, if they had seen proper to do so.

The committee on elections reported, that Mount Washing-

ton was incorporated as a town, previous to the adoption of

the constitution, with all the powers, privileges, and immuni-

ties of towns, except the sending of a representative, for which

purpose it was annexed to Sheffield, and the inhabitants

thereof, in the choice of representatives, were considered, to

all intents and purposes, as inhabitants of Sheffield ; that the

third section of the first chapter of the constitution, having

' 31 J. H.40.
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provided that every town then incorporated might elect one

representative, did thereby give to the town of Mount Wash-

ington the right to vote by itself in the choice of representa-

tive
;
and, therefore, that Silas Kellogg, the member returned

from Sheffield, was duly elected and entitled to his seat.^

LANESBOROUGH AND NEW ASHFORD.

Question as to the mode of conducting the meeting and receiving votes, where towns

act together in the choice of representatives.

By a return, certified by the selectmen of Lanesborough and

New Ashford, it appeared, that Samuel Hill Wheeler was

elected a representative from those towns ; and by a certificate,

signed by the selectmen of New Ashford alone, it appeared,

that Richard Whitman was also elected.

At the May session, the committee on elections were ordered

to inquire and report specially in relation to these returns.^

The committee reported a reference of the subject to the

next session, which was agreed tOj^ and at the January ses-

sion, they reported the following statement of facts^ :

—

" The district of New Ashford was incorporated, February

26, A. D. 1781, with all the privileges of towns, that of send-

ing a representative only excepted but, " by their act of

incorporation," liberty was granted them to join "with Lanes-

borough for that purpose." A meeting was legally warned in

May last, by the selectmen of Lanesborough, and of the dis-

trict of New Ashford, [for the choice of representatives]. At

said meeting it was agreed to determine, by ballot, the num-

ber of representatives they would elect. The selectmen of

Lanesborough received the votes of the voters residing in

Lanesborough, and the selectmen of New Ashford the votes

of the voters residing at New Ashford. The majority of the

votes, received by the selectmen of Lanesborough, was to elect

one representative. The majority of the votes, received by

' 31 J. H. 102. Same, 47. '-^ Same, 173. " Same, 232.
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the selectmen of Lanesborough and New Ashford, added to-

gether, was to elect two representatives. The selectmen of

Lanesborough and New Ashford received the votes for one

representative, and Samuel Hill Wheeler was chosen. The

selectmen of Lanesborough, and most of the voters residing

in Lanesborough, immediately withdrew. The selectmen of

the district of New Ashford then received the votes of the

voters, residing in New Ashford, for a second representative,

and the majority of the votes so given were for Richard

Whitman." This report was ordered to lie on the table, and

does not appear to have been afterwards called up.

[The result of the proceedings in this case was to confirm

the election of both the members returned. It may conse-

quently be inferred, that the votes of the two towns, on the

question of the number of representatives to be sent, were con-

sidered to have been properly counted together ; and that the

voluntary withdrawal of the selectmen and some of the voters

of Lanesborough could not have the effect to deprive the town

of New Ashford of the right to proceed and elect another

representative, in pursuance of the vote of both towns to elect

two.]

CONCORD.

Of the qualification of voters, as to residence.

The election of Tilley iNIerrick, returned a member from the

tovrn of Concord, was controverted by Jonas Lee and others,

on the following grounds alleged in their petition^ :

—

1. Because four persons were admitted to vote in the elec-

tion, who were not qualified in respect to residence

;

2. Because three persons were admitted to vote therein,

who were not qualified in respect to property

;

3. Because the votes of six persons who were qualified

voters were illegally rejected; and

' 31 J. H. 38.
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4. Because, if the votes, thus illegally received, had been

rejected, the sitting member would not have had a majority of

the votes, and if the votes, improperly received, had been re-

jected, Joseph Chandler would have had a majority.

This case, at the May session, upon the report of the com-

mittee on elections, was referred to the next session,^ at which

a great number of depositions were received, and the commit-

tee on the seventh of February, made a report^ containing

a statement of facts, as follows :

—

" At a legal meeting of the voters in Concord, for the pur-

pose of electing a representative, on the 7th day of May last

past, the votes were as follows, to wit : for Tilley Merrick,

129, Joseph Chandler, 124, Stephen Barrett, 1.

The selectmen of Concord have, for several years past,

adopted the following rule, relative to the admission of voters,

to wit, that every man othcr\vise qualified, who was resident

in Concord on the day of election, and also on the same day of

the year next preceding, although he might have been absent

between those periods, should be considered as having a con-

stitutional residence.

The petitioners state, that the votes of John Dumerry and

Thomas Dix, who had not a year's residence in Concord, were

received in this election, and the votes of Jonas Wheeler,

Charles Robbins, William Ward, Samuel INIelvin, Jr., Charles

Melvin, and Thomas F. Lawrence, legal voters, were rejected

at said election, on the pretence that they had not the resi-

dence required by the constitution. The committee find, that

John Dumerry was an indented apprentice to Mr. Vose, of

Concord, and was twenty-one years of age in December, 1809
;

he continued to live with Mr. Vose until April last past ; he

then went to Charlestown, on a contract for one month ; on

the expiration of the month, he returned to Concord on Satur-

day previous to the election ; he was undetermined when he

returned to Concord, whether he should continue in Concord

or return to Ch£irlestown ; and the day subsequent to the elec-

» 31 J. U. 173. * Same, 284.
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tion, he returned to Charlestown and there contracted to work

one year.

Thomas Dix was an indented apprentice to IVIr. Brown, of

Concord, and was twenty-one years old in October last ; he

then went to Bangor and there worked at the saddler's trade

four months on hire, and returned to Concord, where he con-

tinued until the election ; after the election he went to Wes-

ton, to work for Mr. Hobbs.

Samuel Melvin, Jr., was born in Concord, and lived there

until February, 1809 ; he then went to the state of New York,

where he continued until November, 1809, when he returned

to Concord ; he left his tools and clothes at Concord, when he

went to New York.

The committee are of opinion, that the selectmen, in re-

ceiving the votes of said Dumerry and Dix, decided correctly

;

and, as the said Melvin did in conversation give grounds to

the selectmen, to believe that he had determined to establish

himself in New York ; the committee are also of opinion, that

the selectmen did decide correctly in refusing his vote.

The committee also find that Jonas Wheeler was born in

Concord, where his parents now live ; that he was not absent

from Concord, until he entered college, where he now continues;

and spends all his vacations in Concord. Charles Robbins

has lived several years in Concord ; has frequently worked out

of that town ; he worked from May 3, 1809, to August 26,

1809, in Roxbury, his clothes w^ere in Concord at his brother's,

where his washing and mending were done ; he was at Con-

cord as often as once a fortnight, and had no other home ; he

was not on the list of voters in November, 1808, nor in the

year 1809, and was not taxed in 1809.

Mr. Ward came to Concord in March, 1807, to live with D.

Wheeler, where he continued until March, 1809 ; he came of

age March, 1809 ; he then let himself to Wheeler for six

months ; after the expiration of this contract, he entered into

partnership with Wheeler, and continued with him until De-

cember, 1809, when he went to Groton academy, where he

continued seven weeks : he returned to Wheeler's in March,
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and continued there until the last of April ; he then let himself

for four months in Lincoln, but agreed with Wheeler to return

on the first of September, to carry out beef, on shares ; his

trunk, clothes, and papers, were, during all this period, at

Wheeler's, whose house he considered his home ; he did

military duty in Concord, on the first of May, where he was

taxed in 1809 ; he was also taxed for repairing the highways,

in March, 1810, and voted at the April election in Concord.

Charles Melvin is twenty-five years old, and has resided in

Concord ever since he was sixteen; since he was twenty-one,

he has worked two years at farming, for INIr. Head, of Con-

cord, and has worked part of three summers out of Concord

;

he never worked more than four months in any town but Con-

cord since he was twenty-one
;
and, in April, 1809, he let him-

self to work six months, on the Middlesex turnpike, out of

Concord. His chest and clothes have been in Concord, where

his clothes have been mended, and he has always considered

Concord as his home ; he was not taxed in 1809, nor on the

list of voters ; he was a corporal in a company in Concord,

and was excused from military duty, at the May training, on

his own allegation, that he was liable to military duty in

Acton, where he worked for a fortnight.

Thomas F. Lawrence lived, before he was twenty-one, with

his brother, in Concord ; after that time, he worked for him

three or four years, except in the winter season, when he was

keeping schools at different places ; in September, 1808, he

purchased a farm in Concord, which he still owns; in Decem-

ber, 1808, he took a school in Acton, for ten weeks ; he then

returned to Concord, where he remained one month, and then

let himself to Seth Brooks, of Acton, for eight months, reserv-

ving liberty to return during that term, to Concord, to attend

to his farm, and to assist his brother
;
during that term, he was

in Concord as often as once a fortnight; he carried, during

that term, several loads of wood from his farm in Concord to

Cambridge, and assisted his brother in Concord in his haying,

and was fourteen days in Concord, during that term; his
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clothes and papers were at his brother's, in Concord, whose

house he considered his home.

The committee are unanimously of opinion, that said

Wheeler, Robbins, Ward, INIelvin, and LawTcnce, were entitled

to vote in said election.

Four votes would vary the result of this election, and the

committee are of opinion, that five votes were illegally re-

jected. But considering that the laws of this commonw^ealth

afford ample redress to those persons, whose votes are illegally

rejected, and that the selectmen of towns, on the eve of

elections, have not the opportunity or power of thoroughly

investigating nice questions of residence, and may, even after

the most thorough examination, and actuated by the most

correct motives, form erroneous opinions, on these difficult

questions : therefore, the committee, although they are con-

vinced that the selectmen of Concord did decide incorrectly,

are also convinced that their error was that of judgment alone,

and that Tilley Merrick, the returned member, do retain liis

seat."

This report was several times considered, on different days,

and was finally recommitted^ on the fourteenth of February.

On the twenty-seventh of February the committee reported^

an amendment to their former report, by adding thereto, that

" the five persons, whose votes were rejected, did, on the day

of election, tender their votes for Joseph Chandler."

The report was again recommitted, and on the next day,

which was the last of the session, it was ordered that the fur-

ther consideration of all controverted elections, yet undecided

on, be postponed till the first day of May next.

[The following report, signed by the chairman of the com-

mittee, appears among the papers on file :

—

" The committee on elections beg leave to lay before the

house their report on the Concord election, with the following

amendment

:

Strike out the last sentence, and insert in place thereof,

' Four votes might affect the election, and your committee are

1 31 J. H. 285, 314, 315. 2 Same, 408.
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of opinion, that five were illegally rejected. Therefore said

Tilley Merrick is not entitled to a seat.' " This was probably

intended to have been reported by the committee, in order to

make their first report conform to the evident inclination of the

house, (as manifested by their votes of recommitment,) to con-

sider the election void, if the further consideration of the sub-

ject had not been cut ofi" by the order above mentioned.]

< ———

BOSTON.

Question, whether aliens are ratable polls upon which to predicate a representation.

The election of the forty-two members, returned from the

town of Boston, was controverted by Edward Proctor and

others, on the ground that the ratable polls in said town did

not entitle it to that number of representatives. The pe-

titioners alleged, that the number of representatives elected

had been predicated upon the lists of the assistant assessors of

the several wards, which they conceived to be erroneous and

false : 1. because, they contained the names of persons re-

turned as ratable polls, within the town, who were not inhabi-

tants thereof; 2. because, they contained the names of persons

who were neither ratable nor rated polls, namely : ministers of

the gospel, the grammar school-master, and minors under the

age of sixteen years ; 3. because the same individuals were

returned thereon in several wards and repeatedly in one and

the same ward ; and 4. because the assistant assessors, for

the year 1810, had returned an aggregate increase of ratable

polls, to the amount of two thousand and one hundred beyond

the total number of ratable polls, returned by the assessors for

the year 1809.

The petition in this case was presented at the January ses-

sion and referred to the committee on elections, who, on the

thirteenth of February, were ordered to report their opinion

thereupon as soon as may be.^

1 31J. H. 30o.
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On the next day, the committee, in obedience to the said

injunction, made the following report^ :

—

" The committee on elections beg leave to report, that they

have heard the petitioners against the returned members from

Boston, in part. They find, that it requires nine thousand

three hundred and seventy-five ratable polls, to enable a town

to send forty-two representatives to this house. The town of

Boston did, in August last, contain, according to the census

taken according to the laws of the United States, nine thou-

sand one hundred and twelve males above the age of sixteen.

The town did, in IMay last, according to the return of the as-

sistant assessors thereof, contain nine thousand five hundred

and and forty-seven persons, whom they termed ratable polls.

The assessors made out their list by inquiring at the dwelling-

houses and stores ; their list contains the names of nearly

twenty clergymen, the grammar school-master, the names of

foreign consuls, and of officers in the army and navy of the

United States. The list also contains the names of a great

number of persons taken twice, at their boarding-houses and

stores ; and in many instances the same person is taken down

three times ; the list also contains the names of seven hundred

and six aliens. The committee proceeded in the investigation,

until they were convinced that it would require all their time,

during the present session, to make a thorough investigation

;

and feeling that their duty to their constituents required their

attendance in the house, during its session, they were induced

to terminate the investigation, before the petitioners had

examined their witnesses, and before the sitting members

were heard in answer. The petitioners alleged that they

could show, that several hundred persons were improperly re-

turned by the assessors ; and the sitting members alleged that

they could show, that several hundred ratable polls had not

been returned by the assessors. It appears to the committee,

that no confidence can be placed in the return of the assessors,

as it consists not only of the description of persons above

stated, but contains also many christian names without sir-

» 31J. H. 311.
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names, and a great number of sirnames without christian

names, and also names of persons belonging to other towns.

Whilst the investigation has induced the committee to enter-

tain serious doubts of the right of the town of Boston to send

forty-t\vo representatives, even admitting the right of the town

to send a representation on aliens, yet the committee have no

hesitation in reporting, that, if aliens are not to be represented,

the town has gi-eatly exceeded their constitutional right. The

committee are of opinion, that within the intent and meaning

of the constitution, aliens are not entitled to be represented in

this house, as they are not parties to that compact
;
and, if they

are correct in this opinion, the election of the forty-two mem-
bers from Boston must be considered void, and the seats of

the whole number vacated, as they were all chosen at one bal-

loting."

This report was read and recommitted, and Messrs. Riplet/,

of Watcrville, and Jackson, of Newton, were added to the

committee.

On the twenty-seventh of February, the committee again

reported as follows^ :

—

" The committee on elections beg leave to report, that they

have examined several hundred witnesses, and find, by the tes-

timony of Josiah Snelling, that the whole number of males,

including aliens, persons in jail and in the poor-house, in Bos-

ton, in August last, over sixteen years of age, amounted to

nine thousand one hundred and twelve ; and they believe the

said Snelling took the numbers with great accuracy. It ap-

pears, by a certificate of the assessors, that there were in Bos-

ton, in May last, nine thousand five hundred and forty-seven

persons, over the age of sixteen, including aliens and persons

in jail; and it appears, by another return, that there were in

Boston, at the same time, exclusive of aliens, nine thousand

nine hundred and sixty persons, over the age of twenty-one,

who were legal voters, which list was made out from a list

made by the assessors, and corrected by the selectmen

—

making eleven hundred and twenty-five citizens, over twenty-

1 31 J. H. 412.
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one years of age, more than the town contained of persons,

over the age of sixteen, at the same time.

The committee have found more than one hundred persons,

twice taken, on the assessors' list ; and also many inhabitants

of other towns, students at Harvard college, nineteen minis-

ters of the gospel, the grammar school-master, two foreign

consuls, one captain in the navy, and one in the army of the

United States, one member of this house from the district of

Maine, and more than seven hundred and six aliens.

The sitting members have produced the names of several

persons, who, they stated, are not on the list, and offered to

show more. The committee found, on the list, one half, at

least, of those offered by the sitting members, as not being re-

turned thereon ; and whether the other half are or are not

returned, they have not had time to examine. But of this fact

they are convinced, that there are more on the assessors' books,

than were in Boston, on the day of election, although they

cannot determine the precise number.

The committee would beg leave further to report, that they

find, that the town of Boston has predicated a representation

on seven hundred and six aliens, and they are of opinion, that,

if this house should consider that aliens cannot form the basis

of a representation, the said town has greatly exceeded its

constitutional right in sending forty-tAvo members. The com-

mittee are decidedly of opinion, that aliens cannot form the

basis of a representation, for the reasons subjoined :

—

Because it is a well known maxim, ' that the natural import

of the words of any legislative act, according to the common
use of them, wiien applied to the subject matter of the act, is

to be considered as expressing the intention of the legislature

;

unless the intention, so resulting from the ordinary import of

the words, be repugnant to sound acknowledged principles of

national policy ; and if that intention be repugnant to such

principles of national policy, then the import of the words

ought to be enlarged, or restrained, so that it may comport

with those principles ; unless the intention of the legislature

be clearly and manifestly repugnant to them.' * Now we as-
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sume, as an unquestionable principle of sound national policy

in this state, that, as the supreme power rests wholly in the

citizens, so the exercise of it, or any branch of it, ought not

to be delegated by any but citizens, and only to citizens. It

is, therefore, to be presumed, that the people, in making the

constitution, intended that the supreme power of legislation

should not be delegated but by citizens ; and if the people in-

tended to impart a portion of their political rights to aliens,

this intention ought not to be collected from general words,

which do not necessarily imply it, but from clear and manifest

expressions, which are not to be misunderstood: but the

words, ' inhabitants,' or * residents,' (or ' ratable polls,') may
comprehend aliens, or they may be restrained to such inhabi-

tants, or residents, (or * ratable polls,') who are citizens accord-

ing to the subject matter to which they are applied. The

latter construction comports with the general design of the

constitution. There the words, ' people ' and * citizens,' are

synonimous. The people are declared to make the constitu-

tion for themselves and their posterity ; and the representation

in the general court is a representation of the citizens. If,

therefore aliens could vote in the election of representatives,

the representation would be, not of citizens only, but of others.'

Or if aliens could be deemed as ratable polls, to give rights to

the corporation in which they were residents, the equality of

the representation of the citizens of this commonwealth, pro-

vided for in the constitution, would be destroyed, inasmuch as

a town which contains one hundred and forty-nine citizens

above the age of sixteen and no alien, would not be entitled

to a representation, whUst on the other hand, a town contain-

ing but three citizens above the age of sixteen, and one hun-

dred and forty-seven aliens, would be entitled to a representa-

tive ; and in this last case, in this town, which contained but

three electors and three persons qualified for representatives,

these three persons would enjoy the right of electing and re-

turning one of their number, and thus we should be exposed

to all the evils of the rotten boroughs in England. ^ It may

therefore seem superflous to declare our opinion, that the au-
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thority given to inhabitants and residents to vote,' (to pre-

dicate their representation on ratable polls,) 'is restrained

to such inhabitants, residents, and ratable polls, as are citi-

zens.'

' A question here arises, if the legislature can constitutionally

provide that the polls of aliens shall be ratable.' ' If by this

provision, aliens would acquire any political rights, to the

diminution of the rights of citizens, we should for the reasons

before given strongly incline to believe, that the legislature

were restrained from making this provision. For as the

political rights, arising under the constitution, are manifestly

the rights of the citizens, the language of the constitution

ought to be so construed, if practicable, that their rights should

not be diminished, by shEiring them vdth aliens.' But if a

corporation could increase its representation in consequence

of resident aliens, the rights of other corporations would be

diminished thereby. ' It is extremely clear,' that by the pay-

ment of taxes, aliens ' acquire no political rights whatever.'

And as they can acquire no political rights, so they can com-

municate none. ' Whether their polls are ratable or are not

ratable, they are not qualified voters for senators or representa-

tives, nor can they be qualified to hold either of those offices,'

or increase the political rights of the corporation in which

they reside. It is but reasonable that aliens residing amongst

us, and receiving the protection of the law, should pay a rea-

sonable price for their protection and security ; and when they

are obliged to pay no other taxes than those paid by citizens,

they cannot complain. ' The right of sending a representative

is corporate
; this corporate right is also a corporate duty, for

the neglect of which, a fine may be assessed and levied upon

the inhabitants.' Now, if it would be competent for the legis-

lature to impose a fine on a town, containing only one hun-

dred and fifty polls, including the polls of aliens, it would also

be competent for them to impose a fine on a town, containing

one hundred and fifty alien polls, and no citizens; and this ab-

surd consequence would follow, that a town which did not

contain a single elector, or a person qualified for a representa-
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live, might be fined for not sending a representative. The

committee have thus ' restrained the general import of the

words ' inhabitants,' and ' residents,' (and < ratable polls,') and

in some parts of the constitution, to inhabitants and residents,'

(and 'ratable polls,') 'who are citizens; that we might not un-

necessarily fix on the people an intention of impartin^g any of

their rights of sovereignty to aliens.'

The committee are, therefore, of opinion, that aliens, although

they may, as the price of the protection of the government, be

compelled to pay a capitation tax, yet they are not to be con-

sidered as ratable polls, within the meaning of the constitution,

so as to form the basis of a representation;— that there is a

very strong, and almost irresistible presumption, that the town

of Boston has greatly exceeded her constitutional right, in

sending forty-two members to this house
;
yet, as they have

not been able to finish the investigation, they recommend, that

the further consideration of the subject be postponed to the

next session of the general court."

The report having been read, the further consideration there-

of was postponed to the next Thursday
;
and, in the meantime,

it was ordered to be printed.

On the twenty-eight of February, this case was indefinitely

postponed, by the general order, mentioned in the case of the

Concord election.

[While this case was under investigation before the com-

mittee, an order was passed, requesting the opinion of the

justices of the supreme judicial court, on the principal question

raised in it, namely, whether aliens arc to be considered as

ratable polls, in determining the number of representatives, to

which a town may be entitled. The opinion of the court was

received, before the committee had concluded their labors, and

was made use of by them, in drawing up their report, though

the committee came to a different conclusion. The passages

in the report, marked as quotations, are extracted from the

opinion of the court. See the order and opinion at the end of

the cases for this year.]
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GLOUCESTER.

Where several individuals, with a view to induce a town to elect six representatives,

being the whole number to which it was entitled, of a particular party, gave a

bond, for the use of the inhabitants, conditioned, that the whole expense of such

a representation should not exceed the pay of two members ;—an election, made

under such circumstances, was held void, although the members elected had no

agency in procuring such bond to be given.

Members have no right to vote on the question of the validity of their election.

The election of Thomas Parsons, John Manning, John

Tucker, James Tappan, John Johnson, and Robert Elwell,

members returned from the town of Gloucester, was contro-

verted by William Pearce and others,^ for the following rea-

sons, stated in their petition:—
1. Because a bond had been executed by individuals, and

presented to the selectmen, and by them to the town, and read

by the town-clerk in open town-meeting, and noticed in adver-

tisements, posted up in the several parishes in the town, pre\d-

ous to the meeting, in order to influence che inhabitants to elect

six representatives, and to indemnify the town for any expense,

which might arise beyond the legal expense of two representa-

tives
;

2. Because the precedent, if established by the house of

representatives, would prove fatal to the liberties and indepen-

dence of the country ; and the period might not be far distant,

when a legislature would be assembled, under the pay and in-

fluence of a foreign country."

The petition was accompanied by certified copies of the

papers referred to, and was referred to the committee on elec-

tions, who, on the eighth of June, made the following report^

:

" The committee on elections beg leave to report, that a

meeting was holden at Gloucester, on the fourteenth day of

May, last past, for the choice of representatives ; that five days

previous to said meeting, notice was posted up in several parts

of the town, that the expense of representatives, the past year,

was one hundred and sixty-two dollars, and that a bond was

> 31 J. H. 30.

13

« Same, 101.
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lodged in the hands of the selectmen, to indemnify the town for

any expense from a federal representation, above the full pay

of two representatives. The bond referred to is dated May
7th, and is herewith submitted, as also one of the original

notices, above referred to.^ At the meeting previous to the

choice of representatives, and after the town had voted to send

six representatives, the bond was called for, and read, in the

* The following are copies of the notice and bond referred to :—

[NOTICE.]

STATE DOCUMENTS.

Treasury Office, Commonicealth of Massachusetts, )

May iih, 1810. }

This certifies, that the whole pay for the attendance of the six representatives, for

the town of Gloucester, for May session, 1809, amounted to eighty dollars, being four

dollars less than the attendance of two members, every day in the session. Also, that

the attendance of said members, the last winter session, as it stands on the pay roll, is

only eighty-two dollars, being less than the pay of one member, as the session held

forty-two days. The above is taken from the rolls, at the request of an inhabitant of

Gloucester.

JAMES FOSTER, let Clerk in

Treasury Office, the Treasurer being absent.

The above is a true copy from the original, which is lodged in the hands of the

selectmen.

Per order, WILLIAM DANE, Chairman.

N. B. A bond is also in the hands of the selectmen, to indemnify the town for any

expense that may arise from a federal representation, above the full pay of two repre-

sentatives, for the current year.

Gloucester, 9th May, 1810.

[bond.]

Know all men by these presents, that we, the undersigned subscribers, are held and

stand firmly bound, unto the inhabitants of the town of Gloucester, in the sum of five

hundred dollars, to be paid to the said inhabitants, or to their certain attorney, by them

appointed ; to which payment, well and truly to be made, we bind ourselves, our heirs,

executors and administrators, firmly by these presents. Sealed with our seals. Dated

this seventh day of May, in the year of our Lord one thousand eight hundred and ten.

The condition of this obligation is such, that, if the undersigned subscribers, their

heirs, executors or administrators, do indemnify and save harmless the said inhabit-

ants from any expense, costs, or charges, that shall or may be incurred by a federal

representation, at the general court of this commonwealth, legally chosen by the

said inhabitants of Gloucester, over and above that ol the full pay of two represen-

tatives, for and during the whole term, or several terms the said general court shall

be in session, the cxirrent year, then this obligation to be void—otherwise, to remain

in full force.

BENJ. K. HOUGH, (Seal.)

WM. COFFIN, (Seal.)

SAMUEL GILBEItT, (Seal.)

JONA. LOW, (Seal.)

Attest, Wm. Saville,

Jos. Allen, Jr.
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hearing of Thomas Parsons and John Tucker, two of the

sitting members. The facts above stated arc, in the opinion

of the committee, of most dangerous tendency, as they neces-

sarily tend to impair the freedom of election, and prevent many

worthy men, whose feelings and principles forbid a resort to

similar practices, from being elected members of this house.

Impressed with the dangerous tendency of this practice, the

committee would submit to this honorable house, whether, on

the foregoing statement of facts, the sitting members shall be

allowed to retain their seats."

The report was considered and debated in the house, and

recommitted to Messrs. Greene^ of Berwick, C. Davis, of

Boston, Ware, of Wrentham, Channing, of Boston, and Moody^

of Saco, who, on the next day, by their chairman, reported^ as

follows :
—

" The committee, to whom has been committed the report

of the committee on elections, upon the petition by a number

of the inhabitants of the town of Gloucester, against the mem-
bers returned from said town, ask leave to report : That they

have attended to that business, and from a careful investiga-

tion of all the facts, relative to the subject, and after a full hear-

ing of all the evidence that has been offered them in support

of said petition, are of opinion, and do accordingly so report,

that although the conduct of certain individuals, inhabitants

of said town, relative to the election of the members aforesaid,

is highly reprehensible, and such as ought not, and such, as in

the opinion of your committee, never will be countenanced by

this house
;
yet as it has not been made to appear to the satis-

faction of the committee, that the said members were in any

measure concerned in, or consenting to, those highly repre-

hensible transactions of certain individuals, inhabitants of said

town, or that the same were in any way notified or approved

by said town
;
that, therefore, the said town of Gloucester

ought not to be disfranchised of their elective privileges, or

the seats of the members aforesaid vacated thereby."

The report was agreed to.

' 31 J. H. 115.
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On the twelfth of June,i Mr. Smith, of West Springfield,

moved, that the vote on this report be so far reconsidered, that

the same may be committed to the committee on elections,

with instrnctions to inquire into the whole facts, respecting

the said election ; and particularly whether the bond, stated

in the report, was accepted by the town or the selectmen

thereof; whether the representatives elect were kn(5wing of

the fact of the giving of said bond ; whether they had been

requested, before the election, to be candidates, and if re-

quested, by whom ; and also, whether any like bond had been

given to the town, in the year next preceding the present;

and that the committee report their doings at the next session.

This motion was debated and decided in the negative, but

shortly after the vote had been declared by the speaker, it was

doubted, and after some further debate, the question was

again put and decided in the affirmative.

On the thirteenth of January,2 in the next session, the com-

mittee on elections requested to know, whether it was the

wish of the house, that they should report their opinion on the

statement of facts, which they were prepared to make in this

case, and it was voted that they be requested to deliver their

opinion thereupon.

The committee shortly afterwards, on the same day, made

their report, as follows :
—

" The committee on elections beg leave to report, on the

petition of "William Pearce and others, against the right of the

members returned from Gloucester, that, after a repeated and

critical examination, they find the following to be the facts,

relative to their election. A meeting was holden at Gloucester,

on the fourteenth day of May, last past, at which meeting the

six gentlemen above named were elected by a majority, and

are duly returned. Seven days previous to the meeting, a

bond was left with the chairman of the selectmen, to indemnify

the town from all expense of a ' federal representation ' of six

members, above the full pay of two members.

Notice was given of this bond by one or more notifications.

• 31 J. H. 146. « Same, 238.
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posted up in public places in Gloucester, signed by the chair-

man of the selectmen. A day or two previous to the election,

the gentlemen returned were publicly known to be candidates.

Mr. Johnson, one of the members, was called upon by jNIr.

Nash, to stand as a candidate, and Col. Tappan, another of

the members, stated the evening previous to the election to

one of the witnesses before the committee, that he and the

other five gentlemen returned were candidates. On the day

of election, previous to passing the vote fixing the number, it

was stated about the house in conversation, that the expense

o^ sLx would not exceed the full pay of two, and the bond was

mentioned. After the vote for fixing the number was passed,

some person, doubting the existence of the bond, called for it,

and the chairman of the selectmen went to his house and

brought it into the meeting, and it was read by the town-clerk,

or one of the selectmen, publicly, previous to the ballot for

representatives. When the bond was read, INIr. Parsons and

Mr. Tucker, two of the sitting members, were present; and all

the sitting members were frequently present during said meet-

ing, except Mr. Manning ; one of whom, Mr. Elwell, the year

previous, signed an indemnity^ of similar import with the bond

alluded to.

The committee further state, that no other evidence, except

what results from the foregoing state of facts, has been offered,

that the sitting members had any agency respecting said

J The following is a copy of this document :

—

Take J\"o^/ce.— Considering the wants, sufferings, and privations, experienced by our

countrymen for the last sixteen months, and sensible that those evils have flowed

from the fatal policy and ruinous measures of our own rulers, and impressed with a

thorough conviction that the democrats, through the state, are resolved to send the

extreme number of representatives that the constitution will allow them, for the pur-

pose of distracting, disorganizing, and paralising our state legislature, and conscious

that our fellow citizens of this town have been incalculable sufferers, we, the sub-

scribers, jointly and severally, promise and engage, that if the federal republican

ticket for six representatives prevail here, the expense of the representation of this

town to our general court, the current year, shall not exceed that of two representa-

tives.

William Coffin, Ignatius Webber, James Mansfield, Ebed Lincoln, William Dane,

James Hayes, William IngersoU, David Low, John Mason, Robert Elwell, 3d., Addi-

son Plummer, Isaac Somes, Jonathan Brown, Jonathan Low.

Gloucester, 6th May, 1809.

N. B.—The above is a true copy from the original which is lodged with the select-

men. WILLIAM DANE, Cliav-man.
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bond, or that the event of the election aforesaid was affected

thereby.

The committee, considering all influence used in our elec-

tions, other than that which is addressed to the reason and

patriotism of the electors, as in the highest degree dangerous

to the safety of the state, and tending inevitably to subvert

the freedom of elections, respectfully submit to the Honorable

house, their unanimous opinion, that the election aforesaid is

void, and that Thomas Parsons, John Tucker, John Manning,

James Tappan, John Johnson, and Robert Elwell, are not

entitled to their seats."

This report was taken into consideration, and after debate,

postponed to the next day, and, in the meantime, ordered to

be printed with the accompanying documents.^

On the thirty-first of January,^ the house again took up the

report, and, after debate, Mr. Robinson, of Boston, moved to

postpone the further consideration of the subject to the last

Wednesday in May next, which motion was decided in the

negative.

The previous question was then called for, and being put,

was decided in the affirmative.

The main question, being on agreeing to the report, was

then taken by yeas and nays, and decided in the affirmative,

yeas, 224, nays, 125, including five of the members from

Gloucester, who voted in the negative.

It was thereupon declared by the speaker, that the election

of the members, returned as representatives from Gloucester,

was illegal, and that their seats in the house were vacated.

Five of the gentlemen from Gloucester, namely, Messrs.

Parsons, Manning, Tucker, Johnson, and Elwell, having voted

in the negative, on the adoption of the report, it was ordered,

that their names be erased from the roll of members who

answered " No," when their names were called.

[On the next day, after the decision of this case, on motion

of Mr. Sprague, of Salem, it was " Ordered, that no member

be permitted to vote on the question of his right to a seat."]

» 31 J. H. m. Same, 24G.
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BELCHERTOWN.

Where an election was controverted on the ground of a deficiency of ratable polls,

and the member neglected to furnish the petitioners with a list of those persons

whom he considered as ratable polls, agreeable to the requisition of the committee

on elections ; the election was adjudged yoid, on pi'ima facie evidence of the insuffi-

ciency.

Where three members were elected at separate ballotings in a town, which contained

more than a sufficient number of ratable polls to entitle it to two, but not enough,

to entitle it to three, it was held, that the deficiency affected only the right of the

member last chosen.

Committees of the house should return all papers with their reports.

The election of Eldad Parsons, the last chosen of the three

members returned from the town of Belchertown, was contro-

verted by Elihu Sanford and others,^ on the ground, that the

said town did not contain the requisite number of ratable

polls, to entitle it to three representatives.

This case was referred^ to the January session, at which

time the committee on elections made the following report^ :

—

" The committee on elections beg leave to report, that the

inhabitants of Belchertown did, in May last, elect three repre-

sentatives by separate ballots, against whose election a petition

was presented, at the last session of the legislature, on the

ground, that said town did not contain 600 ratable polls. At

the last session of the legislature, the petitioners produced

proof that said town contained but fourteen school districts,

and also depositions of fourteen persons, one in each school

disti'ict, of the number of ratable polls in their respective

districts. The aggregate of the numbers, in the fourteen

districts thus shown, was 553. The petitioners, at the same

time, exhibited a list of 553 names, corresponding with the

depositions. As it appeared that the three representatives

were chosen by separate ballots, the committee considered the

result of their inquiry could only affect the right of Eldad

Parsons, the member last chosen. They, therefore, required said

Parsons to furnish the petitioners, within two months, with

a list of all the persons whom he considered as ratable polls,

• 31J. H. 55. 2 Same, 104. 3 Same, 295.
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whose residence was in Belchertown, at the time of his elec-

tion. They also required the petitioners, within two months

after receiving said list, to furnish said Parsons with a list of

such names as were on the list furnished them by said Parsons,

and against whom they meant to object, as not being ratable

polls. The said Eldad Parsons has not complied ^with the

instructions of the committee, but wholly neglected them.

Mr. Phelps, who appeared before the committee this session

on his behalf, produced a list, containing 620 names, but

without any evidence that a sufficient number of them were

ratable polls, to authorise the town to send three representa-

tives. The committee are of opinion, that it will be impossible

to investigate controverted elections, unless the rules of evidence

which they direct are complied with ; and they are also of

opinion, that, as said Parsons has wholly neglected to comply

with their instructions, the evidence in the aforesaid depositions

ought to be considered conclusive, and that said Eldad Par-

sons is not entitled to a seat."

On the fourteenth of February, a motion was made in the house,i by Mr. Sprague,

of Salem, (chairman of the committee on elections,) that the papers relative to the

Belchertown election be taken from the table, and delivered to the committee on

elections ; on the ground, that oral evidence and depositions are not admissible before

the house, which must act upon the report of facts, as stated by its committee.

Mr. Whitman, of Boston, urged that the depositions and papers ought to remain

on the table, as the property and for the use of the house.

The Speaker (Hon. Joseph Story, of Salem,) gave his opinion, that the papers

ought to remain in the possession of the house.

Mr. Sprague explained, and said that he conceived that the depositions ought not

to be used, as the oral evidence which explained them could not be introduced.

Mr. Davis, of Boston, thought that the depositions, and all the papers used by the

committee, ought to be before the house; otherwise it could not correct the errors of

judgment of its committee, nor their sinister intentions, if any they had.

Mr. Phelps, of Belchertown, wished the papers to be before the house, that I.e

might have the privilege of examining them.

Mr. Davis said it was the duty of committees to lay all papers submitted to them

before the house, when they make their report.

The Hon. Speaker, being called on, decided, that committees ought to return all

papers with their reports.

Mr. Greene, of Berwick, appealed from the decision of the chair ; not that he was

against it, but because he wished the question settled. The decision of the speaker

was supported, without opposition.

Mr. Sprague withdrew his motion, and the case was postponed from time to time,

» 31 J. H. 313, 314.
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till Wednesday, February 20, at which time,' the order of the day was called for on

the Belchertown election, and Mr. Phelps introduced a list of the ratable polls of

Belchertown, certified by the selectmen, which, he said, diflFered in several instances

from that furnished by the petitioners ; that in one of the districts, called Hunt-

ing's, the list of the petitioners contained twenty-one less than the number be-

longing to it. He objected to the course pursued by the petitioners ; individuals had

been employed to take the number of polls in their respective districts, and had made

out a list, which, at best, was very inaccurate ; and these individuals had sworn to

the numbers in their districts
;
and, though they may have stated what they believed

to be the truth, they might have adopted different modes of estimating who were

ratable polls. From the form of their depositions, it would seem, that they had ex-

cluded all those inhabitants of the town, who happened to be out of town on the first

day of May. He was satisfied this must have been the case in Hunting's district,

where there was so great a deficiency in the petitioners' list ; and accounted for this

deficiency, by observing, that this district was annexed to Greenwich, for parochial

and military purposes ; and that there was a training in that town, on the first of May,

which called those liable to do military duty in Hunting's district out of Belcher-

town.

Here it was observed, that, on the statement of Mr. Phelps, the subject ought to be

recommitted.

Mr. Sprague said that he conceived the report contained all the facts that were

essential in the case, and that it was substantially true. The committee considered

that the depositions raised a strong presumption against the election, and therefore

required of Mr. Parsons to furnish the list, as stated in the report.

Mr. Webb, of Weymouth, said he saw nothing in the statement of Mr. Phelps, that

ought to invalidate the report. The petitioners had, in his judgment, produced suf-

ficient proof that there were but 553 ratable polls in the town. The committee then

gave to Mr. Parsons a fair opportunity to furnish them with the list of ratable polls.

This course he thought correct, and such as reflected honor on the committee. He
conceived that, as Mr. Parsons had not furnished the list, required by the order of the

committee, which he might so easily have done, the evidence ought to be conclusive

against him, and his seat ought to be vacated, even if there were a thousand ratable

polls in the town.

Mr. Fay, of Cambridge, said he was one of the committee, and that he did not

concur in the report. He had no idea that this house have the right to set aside

the election of a member, as void, for any misconduct after his election. This would

be an infringement, not only on his rights, but, what was of more importance, the

rights of the corporation that sent him. If the member from Belchertown had done

anything that required it, let him be expelled, or dealt with as his misconduct, in the

discretion of the house, may require. The question is—Had Belchertown 600 ratable

polls ? If it had, we cannot vacate the seat of its representative. He believed it had

;

and he was satisfied, from the statement of Mr. Phelps, and the papers that had been

before the committee, that some, at least, of the deponents, had acted under, at best,

a gross mistake; that it was evident that some of them excluded those persons, who
happened to be out of town on the first day of May ; that the form of the depositions

admitted this construction in all of them, and afforded a shelter for the deponents, in

taking their account in this manner ; and that he believed this mode of proceeding,

by the petitioners, would account for the deficiency of their list. For his part, he was

14

' 31 J. H. a50.
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fully satisfied, that the list of ratable polls, certified by the selectmen, whose official

duty it was to make it correct, ought to be received as the guide of the house in the

case.

Mr. Dwight, of Springfield, thought that the subject ought to be recommitted.

Hon. Mr. Thatcher, of Warren, said the committee had adopted, in their report, a

very untenable and reprehensible ground. That the real question was, whether there

were a sufficient number of ratable polls, in Belchertown, to authorize its sending

three members to this court ? That the committee appeared, by the report, to have

waived this question, and, with their ** little brief authority," to have resolved them-

selves into a kind of court martial, and proceeded to try Mr. Parsons for misconduct,

instead of inquiring into the merits of his election ; and to report, that he should be

disfranchised, not for being illegally chosen, but for disobedience of their orders.

Mr. Thatcher was called to order. The Speaker observed, that the course of his

argument appeared to be leading rather to a trial of the committee than of the merits

of the election ; but as the committee had introduced their instructions into the

report as an argument for vacating the seat of the member in question, he conceived

the gentleman had a right to meet that argument.

Mr. Bangs, of Worcester, said, that in every question there are parties. He con-

sidered the member whose seat is contested as the party, and not the town. The

petitioners ought not to be called upon to prove negatively, that there are not so many

ratable polls, but the member to prove affirmatively. Is the certificate of the select-

men conclusive ? If so, there is an end of the question, and any town may swell their

representation as they please. But he believed the house had a right to go behind

the return, to examine into facts and make any deductions that the case may require.

Have the committee taken the proper course to make the inquiry ? He thought they

had. He put the depositions out of the case ; the petitioners had nothing to prove.

The objection to the course prescribed by the committee, he considered as groundless.

The selectmen misconstrued the order. They were only required to give a list ; not of

those who happened to be in, or out of town, on the first of May ; but of the bonafide

ratable polls at that time on the list. There are polls not ratable above sixteen years

of age : No exceptions are made in the certificate. It is not shaped so that any

specific objection can be made to it, or any certain inference drawn from it ; and there-

fore ought not to be received as a rule of action.

Mr. Davis said, that when he was first a member of this house, it was a rule, that

the return of the selectmen should be conclusive, unless fraud coiild be shown ; since

which, a law has been passed, requiring the selectmen to make their returns under

oath. It is now contended that the return of the selectmen, made under all these

solemnities and formalities, has no binding force upon this house. There was, in his

opinion, on the face of this report, the evidence of wicked proceedings in the trans-

action. Why were the depositions taken with reference to the first of May ? Because

there was known to be a training on that day, which obliged a number of ratable polls

to be out of town. Upon these depositions the committee have undertaken to require

the member to produce a list of ratable polls ; when perhaps no two men would agree

what is a ratable poll. What is the result of the report of the committee ? That the

member has not complied with their rules; not that they have proved his scat is va-

cated for want of a sufficient number of ratable polls. He was far from justifying a dis-

obedience of the orders of the house or of their committees ; but if members were guilty

of such conduct, let them be proceeded against in the usual way ; not by declaring

their seats void ah inUio for an offence after their election.

Hon. Mr. Bigelow, of Mcdford, rose to state a radical objection to the report, which
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he thought subversive of every pound principle of our rights of representation. The

committee go upon the groimil, that the sitting member is bound to vindicate his

right to a seat in the house, instead of requiring the petitioners to disprove the right

of a member duly returned as such.

Mr. Sprague. — The committee have adopted in this case the rule that has been

uniformly pursued.

Mr. Moody, of Saco, contended that the same principle was adopted in the case of

West Springfield.

The question was then put; shall the report be agreed to ?

And there being 89 yeas, and 98 noes, it was not agreed to.

On the twenty-first of February,' Mr. Green moved, that the house reconsider the

vote of yesterday, rejecting the report of the committee, on the Belchertown election,

and stated his reasons. That the report was predicated on the same principles that

were adopted in the Charlton election last year. He wished the question decided on

the principles of truth, equity, and law. If Belchertown has 600 ratable polls, the

member is entitled to his seat ; if less, he is not. Does it appear that the town has

this number, or not ? It appears by proof positive, produced by the petitioners, that

there were, at the proper and legal time of making the estimate, but 553 ratable polls

in Belchertown. This evidence ought to be conclusive, till invalidated. An oppor-

tunity was given to the member to show, if the facts were so, that there were a

sufficient number of ratable polls to make good his election. The committee could

not have pursued a course more fair and liberal than they have in this case. The

petitioners say, there are but 553 ratable polls. The town says, there are 600. The

committee say to the sitting member, you must produce a list of what you consider

ratable polls, within two months, that the petitioners may point out who are not

ratable polls. If the member has not done this, he has not done his duty. Mr.

Phelps, a gentleman for whom I have the greatest respect, produces a list containing

620 names, said to be above sixteen years of age ; but this neither complies with the

order, nor does it furnish proof that there are 600 ratable polls. He wished the ques-

tion decided upon the simple principle of Belchertown having or not having 600

ratable polls. Not producing evidence that they have this number, ought to be con-

sidered as evidence that they have them not. This is precisely the same principle on

which the Charlton election was decided. It was required of its member to furnish a

list of a sufficient number of ratable polls to substantiate his right to his seat. The

same principle was adopted in the case of Bradford, and ten days allowed to the pe-

titioners to strike off" those who were not ratable polls. Whether it be for a contempt

of this house, or of its committee, or because it was not in the power of the member

from Belchertown to produce a sufficient number of ratable polls, (which I believe to

be the case,) I hold that his seat ought to be vacated.

Mr. Morris, of Springfield, moved, that the further consideration of the motion of

Mr. Green, be postponed to the next session. For postponement, 81, against it, 151.

Mr. Bangs thought the judicial decisions of the house should be first attended to,

and that it ought to proceed to correct an erroneous decision.

Mr. Davis.—It appeared to him that gross attempts had been made by the minority

of this town, to defeat the rights of the majority. The principle, in this case, has

been to take the number of ratable polls actually in town on the first of May, when it

was well known that a considerable number of the militia were out of tovra
; precisely

» 31 J. H. 358, 359, 360.
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as though the case had happened in Boston, and the number of ratable polls in town

should be taken on commencement day, when the greater part of its inhabitants

attended that anniversary.

Mr. Sprague rose and stated, that the committee neither received nor gave any in-

structions on the subject of training ; and the depositions referred, generally, to the

ratable polls, without reference to their absence, on the first day of May, or on any

other day.

Mr. Davis proceeded :—The committee have enjoined a duty on the member which

they had no right to do. The question is not between the house and the member ; but

it is between the house and the people of Belchertown. If their representative has

done any thing wrong, the house has a right to proceed against him for his miscon-

duct The case of "West Springfield has been cited. In that case, it was not enjoined

on the member to furnish a list. It was granted to him as an indulgence, at his

request, to give him an opportunity to explain what appeared doubtful.

Mr. Smith, of West Springfield, wished to correct a mistake of Mr. Davis. The fact

was, the petitioners had no evidence, and asked the indulgence to bring proof. The

member took the ground, that the petitioners must prove that there were not ratable

polls enough ; the committee said no, the member must prove there were enough.

Mr. Moody.—An objection has been made to taking the ratable polls on the first

day of May ; this has no weight. It is the day required by law for taking the polls.

A minor who should be sixteen years old on the second day of May could not legally

be taken as a ratable poll. He could not see what the odds was between a return of

selectmen and a return by the deponents in this case. He saw no evidence, that any

were omitted from the circumstance of their being out of town ; and thought no man
of sense would omit taking down men thus absent. He should think the number

taken by fourteen men, who took it under oath, and with the knowledge of the in-

habitants in their respective districts, was, at least, as likely to be correct as that of

the selectmen. The member said, he had a right to his seat ; the petitioners said, he

had not. It has been the rule of this house, to go behind the returns. "We arc made

the judges of the elections of our members. This cannot be done, without going

behind the returns. It has been said, the committee have not the right to prescribe

rules for procuring evidence : I must think they have this right ; and that they have

acted correctly in this case.

Rev. Mr. Foster, of Littleton.—I want further information of facts.

Mr. Phelps rose, and stated, that the selectmen of Belchertown considered every

male inhabitant above sixteen, and not a pauper, to be a ratable poll.

Mr. Foster proceeded :

—

If it be a fact that the fourteen men who took the district lists really did omit those

who were out of town on training, it would be notoriously wrong ; but I see no evi-

dence of such a fact. I cannot think that any man would be so base.

The certificate of the selectrnf^n was read from the chair, by request of Mr. Phelps.

Mr. Whitman.—It is important to take the constitution and the law and compare

them together and see how they apply to the case.

The constitution does not refer the number of ratable polls to any particular day.

The time not being fixed by the constitution, it must be fixed by expediency. Here

men may honestly differ. Some take the day of election ; others the first day of the

month ; others adopt a more liberal construction, and say, they will take one, two, or

three months, to ascertain their ratable polls. It is therefore a question of expedi-

ency, left by the constitution to this house, to adopt a rule for the measure of time
;

and the towns, as our primary assemblies, have necessarily the same right ; and we
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are bound to respect their right. I ask gentlemen of this house, on what principle

we can interfere with a rule adopted by a town, agreeable to the constitution, where

no fraud appears, and set aside its returns ? The selectmen of Belchertown come

forward and lay before us the evidence taken under oath, and in fulfilment of their

duty. I have always been of opinion, that this must be conclusive, and could not be

impeached except for fraud. But the committee have admitted the evidence of four-

teen men, who, I am willing to admit, acted honestly. They say, that on the first day

of May, they found but 5-53 ratable polls.

How, then, if we take this as evidence, will it weigh against the certificate of the

selectmen ? What is the rule adopted by your courts, by all men of liberal upright

minds ? If there is a doubt remaining, it should preponderate in favor of the estab-

lished order of things ; in favor of him who holds possession of that to which he has a

supposed right. Apply this rule to the present case, and I would ask, if we must not

decide in favor of the honorable member's holding his seat, who is returned as legally

and properly chosen ? In doing this, we need impeach none of the evidence.

I apprehend the committee have exceeded their authority in their injunctions on the

member. The committee have required Mr. Parsons to furnish evidence unknown to

our laws, as stated in their report. They should have said to him, produce the evi-

dence of your title to your seat ; and left it with him to produce such as he should

think proper, or such only as the law requires, and rejected any improper evidence, if

offered. To prescribe and limit the evidence, is, in effect, prejudging the cause. I

therefore apprehend that the committee have prescribed a rule illegal and improper.

Then what conclusion do they draw ? That the member's seat should be vacated,

because he has not complied with their order. Certainly this is going too far. Should

not the member have even the liberty of appealing to this house ?

Mr. Sprague rose to state facts. He was employed by the petitioners of Bradford

;

the committee ordered the members from Br? d ford to furnish a list of ratable polls ;

the petitioners agreed to furnish a checked list in ten days. The committee endeavored

to follow the same principle in the case of Belchertown. They did not mean to make

a rule for the house ; but for their own proceedings.

Mr. "Willis, of New Bedford.—The deponents swear to nothing more than their own

districts. It is therefore no more than the evidence of one to the same fact, in efi'ect

;

and ought not to weigh against that of the selectmen.

Mr. Bigelow.—I conceive the report to be bottomed on one of two principles ; either

that the proof of the number was not sufficient, or that it was weakened. If the

proof is flung on the sitting member, we renounce all our rules of municipal law ; we

adopt the principle, that a man shall be held to be guilty till he is proved innocent.

It has been suggested, that the member's seat ought to be vacated because he has riot

complied with the orders of the committee. This is too monstrous to be admitted.

The argument at the close of the report, that the committee could not ever get

through with the business, has no weight. They should have pursued a correct prin-

ciple, at all events. Duty is not measured by time. "While the member has even a

colorable title to his seat, he ought, upon every sound principle, to hold it.

The question is not, what he has proved, or omitted to prove; but, have the peti-

tioners proved beyond a doubt, that there were not 600 ratable polls in Belchertown ?

Certainly they have not proved this. Every word they say may be true, and yet the

member entitled to his seat.

A town may take the valuation for the purpose of assessing their town tax, when

they please—the 7th of May if they choose—and fifty persons might be ratable polls
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on that day, who were not on the first. There is an equivocation in the depositions,

which makes them uncertain.

I beg gentlemen to consider the consequence of considering the first day of May, for

instance, as the time for taking the ratable polls. Is it not easy for a number of in-

dividuals to deprive a corporation of its right ? Suppose, for instance, Salem
;
might

not enough of the inhabitants leave the place to reduce the number of its representa-

tives to six.

It has been decided, over and over again, both in the house, and in committees, that

the day of the election (and not the first, or any other day of May,) the day on

which the number of ratable polls is to be taken, in estimating the number of repre-

sentatives that any town is entitled to send to the general court.

The number of ratable polls in Belchertown has been taken on the first day of May,

which happened, in this case, to be the day of general training throughout the state.

Mr. Bangs.—It appears to me that some are for making it a question, whether we

shall ever sustain any petition against an election in this house hereafter.

I will suppose that there had been no committee, and that the inhabitants were

before the house and alleged that the member was entitled to his seat ; what more

could we require of them than they have already done ? They would only bring the

evidence of individuals ; the officers might be against them. Against this evidence

could only be produced the return of the selectmen. They say their members are

duly chosen. If we stop here we make the selectmen the conclusive judges. They

may include minors but five years old
;
they may choose as many members as they

please, and what can the petitioners do ? It is said here, we have but presumptive

evidence. I do not know what more this whole house could do than the committee

have done. We could say, give us a list of names. Let us then hear the objections

on one side and the other, and judge of the result.

Mr. Churchill, of Milton, said he had always understood, that the first day of May
was the day, upon which the ratable polls of every town are to be counted. He never

till now heard a contrary position maintained or suggested. He did not precisely like

the form of the report. It was in part predicated on the number of ratable polls at

the time of the election, and not on the first day of May. He thought the report

ought to have been in a different form.

Mr. Button, of Boston.—I do believe that this report contains principles, which, if

adopted, we shall have occasion to regret hereafter. The sitting members brought

with them evidence that they were chosen, and that Belchertown had a right to send

three members. The depositions, are in substance, the evidence of one man. On the

other side we have that of the board of selectmen, which we have heretofore considered

as conclusive. "We ought then, at least, to be satisfied with it, till it is disproved, be-

yond all reasonable doubt. I go further. I consider it as binding in all cases, where

no fraud appears. In one of the depositions there is a difference of twenty-one. This

would not have been the case, unless those were omitted who happened to be absent

on the first day of May. The language of the depositions and of the committee

authorize this supposition. They might as well have required the number of those

who were in town at 12 o'clock, on the first day of May. I have in my hands the cer-

tificate of the selectmen. This is all that the member was bound to produce. But what

do the committee require ? Their report is absurd. The member could only be con-

sidered as a member of this house : He was liable to no injunction of the committee.

Mr. Howe, of Sutton.—I had the honor of being one of the committee. We have

adopted the rules that were adopted the last year, and sanctioned by the house. We
thought them accurate, and therefore followed them. I will refer to the facts. What
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did Belchertown do ? [Here he read a deposition in the case, and called attention to

the caption, in which it appeared, that the selectmen of BelchertowTi were notified to

attend, but did not attend till it was completed. He read, also, the order of the com-

mittee and the return thereon ; and enumerated instances of several on the list of

the selectmen, that were proved not to be ratable polls.]

It is impossible that these fourteen persons should have gone on and taken the list

of ratable polls on the first day of May, seven days before the town-meeting, and be-

fore it was known whether they would send one, two, or three members. The list

was taken afterwards, and contains the names of the ratable polls in the several dis-

tricts with reference to the first day of May.

Mr. Mills, of Northampton.—The question we have to decide is, whether Belcher-

town had a right to send three representatives ? These representatives must be con-

sidered as entitled to their seats, unless the contrary be shown beyond all doubt. In

comparing the evidence, which ought to weigh the most ? The evidence of the de-

ponents, or that of the selectmen, who may have assessed the polls liable to be taxed ?

Certainly the latter. There is another fact that corroborates the certificate of the

selectmen : The committee were told, that there were names on the list of the select-

men, that were not on the list of the petitioners. If it is not shown that there were

twenty or more of the list of the selectmen who were exempted from taxes the year be-

fore, that list stands unimpeached and conclusive in favor of the silting member.

There is one part of the report, to which I have weighty objections ; that which recom-

mends the member's expulsion, for non-compliance with the orders of the committee.

Mr. Kipley, of Watervillc.—The principles which arise in this case are simple. The

petition was committed in the usual course. The committee pursued a course chalked

out by their predecessors in the house, for which they are not responsible. Why,

therefore, should we be so capricious as to deviate from the precedents already es-

tablished ?

Mr. Davis asked if Mr. Ripley meant that any former committee had passed such

an order as in this case, without the authority of the house, or a joint committee, for

so doing ?

Mr. Ripley proceeded :

—

I have stated the former course, as I understood it to be stated, before, without con-

tradiction. That, however, is not material.

The member in this case is the party, and Belchertown in the nature of a party.

The committee directed the selectmen to furnish a list of ratable polls—a legal docu-

ment which they had in their possession—and gave notice to those concerned. The

selectmen did not furnish this evidence. It was therefore the duty of the committee,

upon every principle of law, to presume that this evidence, if produced, would make

against them.

Mr. Davis rose to state a fact. He referred to the order read before by Mr. Howe,

and contended that a committee had no authority to make such order withoiit the

direction of the house ; that their functions ceased when the house rose, and that the

order in question was altogether supererogation and void.

Mr. Sprague rose to explain, and said, that two orders appeared in the case;' that

^ June 14, A. D. 1810.—The committee on elections hereby give notice to Eldad
Parsons, the sitting member from Belchertown, that he is to give to Henry Mellen,

before the first day of August next, a list of ratable polls in the town of Belchertown,

on the day of representative election in May last. Said Mellen is to furnish said Par-

sons with the names of the persons against whom the petitioners object, as not being
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one only, that referred to in the report, was acted upon or had any thing to do with

its merits ; and that that was issued by the committee while the house was in session.

The Hon. Mr Thacher.—It was with great surprise that I perceived a motion to

reconsider this question. I presume this is the result of concert. I fear some of us

may vote with too little reflection. It is of extreme consequence that we adopt correct

principles and adhere to them, especially as they are now to be reported and published

as the rules of action for our constituents. It appears to me extremely clear, that we

are bound to respect the returns of the selectmen, unless it can be clearly and specifi-

cally shown wherein they are wrong. The order of the committee was issued without

authority. They acted in the recess without authority from the house ; an assumption

which I think deserves our censure. But to pretend that the member's seat ought to

be vacated for not complying with this order, is monstrous.

Mr. Sprague rose and said, that the house gave a general order to their committee

to send for persons and papers, and to sit during the recess in certain cases. The

ratable polls, before the first day of October next, and both parties are to be ready

with their own evidence on the second day of the winter session.

By order of the committee on elections.

JOSEPH E. SPRAGUE, Chairman.

On the petition of Henry Mellen and others, against the election of Eldad Parsons,

the third representative from Belchertown, and against his having the right to hold

his seat in the legislature of this commonwealth, as a representative from said town,

for the want of a sufficient number of ratable polls residing in said town on the first

day of May, A. D. 1810, to entitle the said town to the third representative, as

aforesaid :

Ordered, That the selectmen or assessors of said town of Belchertown furnish and

deliver to Henry Mellen, or Elihu Sanford, the agents of said petitioners, on or before

the fifteenth day of November next, a list of all the ratable polls, with their christian

and surnames written at full length, constitutionally resident in said town on the first

day of May last past ; and the said Henry and Elihu shall, on or before the fifteenth

day of December next, furnish to the said selectmen or assessors, or to either of

them, the names of those to whom they object, and shall contend that they had no

right to be considered as ratable polls, before the committee on elections.

The said Henry Mellen is hereby directed to serve this order, by leaving with one of

the said selectmen or assessors of said town, and with Eldad Parsons, a copy of the

same, on or before the fifteenth day of October, now next, and cause this order, with

his doings therein, to be returned to either of the subscribers, on or before the third

Wednesday of January next.

ESTES HOWE,
;JOHN NEVERS, > Committee on Elections.

ABRAHAM LINCOLN,)
Boston, June 5th, 1810.

II.vMrsiiiRE, S8. Belchertown, October 1<5M, 1810. —Then I delivered to "Wright

Bri.lgman, one of the selectmen of Belchertown, a copy of the within order, and at

the same time I delivered to Eldad Parsons, a copy, in compliance with the order of

the committee within named.
Attest, HENRY MELLEN.

H.VMPsniRE, ss. Jamuiry l^th, 1811.—This may certify, that the selectmen or assess-

ors htive neither of them ever furnished us with any list of the ratable polls with their

christian and surnames, constitutionally resident in the town of Belchertown, on the

first day of May last, nor have they to our knowledge paid any attention to the within

order.

Attest, HENRY MELLEN,
ELIHU SANFORD.
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order of the house was read from the chair and authorized the committee to " send for

persons and papers."

Mr. Thatcher proceeded :

—

I say, that when Mr. Howe or any other person undertakes to send round papers, as

in this case, they are altogether void. I say, sir, the committee have totally tran-

scended their powers. "We have no right to vacate the member's seat for any dis-

obedience to such orders as the committee have given. But how stands the evidence

in this case ? AVe have the return of the selectmen before us, which ought to be

conclusive.

Mr. Brown, of Boston.—I believe, sir, if we establish this case as a precedent, we

shall do something that we shall be sorry for.

If we are to set the assertions of individuals against the legal returns of the select-

men, we shall adopt a very erroneous principle. I do not blame the committee, but I

do hope we shall not reconsider this question 5 and upon evidence, at least doubtful,

establish a very dangerous precedent.

Mr. Dutton.—Is it incumbent on the member to prove anything, when the select-

men have furnished a list as in this case, which shows that there were ratable polls

enough to establish his right ? It has heretofore been enjoined on the petitioners to

disprove the member's right to his seat. The committee say, because the member has

not complied with the order and done in a limited time what he has since done by pro-

ducing this list, that his seat shall be vacated. This is making a question of etiquette,

not of right.

Mr. Crosby of Billerica.—It is observed that it is uncertain what are ratable polls.

I think it probable that the deponents included in their list only the rated polls. Be-

sides, the 553 polls were taken by a party; and I think more confidence due to the

selectmen, than to volunteer organs of a party. The census has since been taken,

and by one not a friead to Mr. Parsons ; it gives 612 males, above sixteen years of age.

Mr. Green.— I should not have risen again, had it not been for the extraordinary

course this debate has taken. I shall give my vote in the afl&rmative with as much

pleasure and pride as any man can in the negative ; not because the member has not

complied with any order of the committee, but because I do believe that there were

not six hundred ratable polls in Belchertown ; and because I do believe that Mr. Par-

sons would have produced proof that there were this number, if the fact had put it in

his power.

Mr. Phelps.—Two years previous to this the selectmen were called upon to produce

a list of ratable polls. They did, of above 600 ratable polls, and sent three represent-

atives accordingly ; since which the selectmen have been changed ; but last year

they went on in the same way, and I have no question they wore right in both cases.

Mr. Sargent, of Boston.—The idea of taking the ratable polls on a particular day

is monstrous. Consider what would be its effect on our fishermen, of whom a great

portion are absent from their homes a part of the time. Nor do I believe that the

gentlemen are correct, who assert, that they must be taken on the first day of May.

I conceive the only question to be, has the town of Belchertown 600 ratable polls ?

No man will deny that we ought to pay great respect to the constituted authorities,

or agree that it ought to be set aside except for fraud or gross errors. As has been

said before, the depositions give but the evidence of one man
;
any one or more might

have made a mistake. I will adduce the case of the controverted election of Mr.

King, now a member of the honorable senate.

Mr. Sargent proceeded, and stated in substance, that in this case, where he had the

honor of being on the committee, the report was, that Mr. King's election ought to

15
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be set aside, it being proved to the satisfaction of the committee, that iu fact, he had

not a majority of votes, by one ; but that the house, disposed to respect the return of

the selectmen, and considering if they went behind the return, there were some

doubts, which, while they existed, operated in favor of the member being duly re-

turned; rejected the report, and admitted his riglit to his seat.

The question of reconsideration was then put : There were,

for reconsidering yesterday's vote, 158, against, 86. The ques-

tion was then put : "Will the house agree to the report of the

committee ? And the yeas and nays were called for. There

appeared, yeas, 158, nays, 86. And the speaker declared that

" the seat of Eldad Parsons was vacated."

To this decision, the minority entered their protest, which is

recorded on the journal, as follows :

—

" The undersigned, members of the house of representatives,

impressed by a sense of the obligations imposed upon them

faithfully and impartially to discharge their duty, and to the

utmost of their power to protect and defend the rights and

privileges of the people of this commonwealth, as secured to

them by our most excellent constitution ; and believing the elec-

tive franchise among their first and most essential rights, a right

which cannot be violated without the destruction of civil free-

dom, and the subversion of the genuine principles of a republi-

can form of government ; have witnessed, with equal astonish-

ment and regret, the report of the committee on elections upon

the election of Eldad Parsons, Esq., one of the members from

Belchertown, the proceedings thereon, and a vote of the ma-

jority of this house, passed the 21st instant, agreeing to said

report, and vacating the seat of said Parsons in this house.

Fully convinced, that said proceedings and vote were not

warranted by the evidence exhibited, were an infringement of

the rights of the said town of Belchertown, and a violation of

the privileges of said Parsons, the undersigned are compelled

most solemnly to protest against the same, for the following

reasons, to wit:—
1st. Because the said majority, by their said vote, admitted

the depositions of individuals in said town, having no official

responsibility, to contradict and set aside the regular certificates

of the assessors and selectmen, as to the number of ratable
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polls, although the certificate of the said selectmen was accom-

panied by a list of 620 names of persons, certified by them to

be males over the age of sixteen and resident in said town,

and although it appeared by other evidence, that many persons

were omitted on the list furnished by the said deponents.

2nd. Because the said committee on elections, at the last

session of the legislature, issued their order to the said Parsons,

directing him within two months, to furnish the petitioners

against his election with a list of those persons whom he con-

sidered ratable polls resident in said town at the time of his

election ; which said order was issued without the sanction,

direction, or knowledge of this house, and therefore not obliga-

tory upon said Parsons.

3rd. Because it further appeared in debate, that Estes

Howe, Esq., a member of said committee, during the recess of

the legislature, and while the functions of said committee

were of course suspended, at the instance of one of the peti-

tioners, made and issued an order to the selectmen or assessors

of said town of Belchertown, directing them to furnish and

deliver to Henry INIellen or Elihu Sanford, the agents of said

petitioners, a list of all the ratable polls in said town on the

first day of May last, which said order purported to be dated

at Boston, June 5, 1810, at which time the legislature was in

session
;
although the said order was in fact issued at a period

long subsequent to said session, and made by said Howe, at his

office, in Sutton, in the county of Worcester; and by him sent to

Abraham Lincoln, Esq., of Worcester, in said county, and to

John Nevers, Esq., of Northfield, in the county of Hampshire,

two other members of said committee, who separately signed

the same. This proceeding, the undersigned are persuaded,

is unparalleled in the annals of the commonwealth, is an as-

sumption of arbitrary power, dangerous to the liberty of the

citizen, and subversive of the rights guaranteed by the con-

stitution.

4th. Because the said committee by their report, and the

said majority by their vote accepting the same, have assumed

the right to vacate the seat of said Parsons, for not complying
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with the rules of evidence, and the arbitrary instructions pre-

scribed by said committee, thereby admitting the dangerous

and alarming principle, that a town may be disfranchised, and

a member of this house deprived of his seat, although the town

in their election may not have exceeded the number of mem-
bers to which they are constitutionally entitled, and although

the house have made no inquiry into the supposed neglect or

default of said member.

Influenced by these considerations, the undersigned feel

themselves imperiously called upon, by the duty they owe to

their constituents, by their regard to their own rights, by their

inviolable attachment to that form of government, under which

they have heretofore enjoyed so much safety and happiness,

and by their ardent desire to perpetuate the same, to make

their deliberate protest against the said report, and the pro-

ceedings and vote thereon ; and request that the same may be

entered on the journal of this house."

RULES CONCERNING CONTROVERTED ELECTIONS.

On the twenty-eighth of February, 1811, the following re-

solution was adopted :
—

Resolved, that in all cases of controverted elections, in the

house of representatives, the following rules shall be observed

:

1. No petition, against the election of any member, shall be

received by the house of representatives, after the first session

of any general court.

2. No petition, against the election of any member, shall be

sustained or committed in the house, unless at the time of

presenting the same to the house, the said petition be accom-

panied by evidence that a copy of the same petition has been

given to some one of the selectmen of the town, whose elec-

tive franchise is affected thereby, and the person or persons

elected, or left at their several last and usual places of abode,

ten days at least, before the petition shall be presented to the

house.
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3. All questions on elections shall have a priority in the

house, to all other (questions, and may be at any time called

up by any member of the house.

4. The facts stated by the committee on elections, in their

reports to the house, shall be considered as the only basis upon

which the determination of this house, on controverted elec-

tions, shall rest, and all extraneous matter not included in such

report shall be excluded.

OPINION OF THE JUSTICES OF THE SUPREME JUDICIAL COURT,

ON THE QUESTION, WHETHER ALIENS ARE RATABLE POLLS.

The polls of aliens may, within the intent of the constitution, be ratable polls, when

made liable by the legislature to be rated to public taxes.

The polls of male aliens, above sixteen years of age, are now (1811) ratable polls,

within the meaning of the constitution.

Ratable polls of aliens may constitutionally be included in estimating the number of

ratable polls, to determine the number of representatives any town may be entitled

to elect.

The right of sending a representative is a corporate right, and if a town vote not to

send, an election cannot be made by a minority dissenting from that vote.

The legislature may, by law, establish what shall or shall not be ratable polls, upon

which to predicate representation ; the designation thereof being left, by the consti-

tution, to the discretion of future legislatures.

On the sixth day of February, 1811, the following order was
passed:—

" Ordered that the justices of the supreme judicial court be

requested, as soon as may be, to give their opinion on the fol-

lowing question :
—

Whether aliens are ratable polls within the intent and mean-

ing of the constitution of this commonwealth?— and whether

the towns in this commonwealth, in ascertaining their number

of ratable polls, in order to determine the number of represent-

atives they are entitled to send to this house, can constitu-

tionally include in that number aliens resident in said towns,

and predicate a representation on such resident aliens ?— and,

Vhether such representation can constitutionally be predicated
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on the number resulting from the including, in the number of

ratable polls, aliens resident in any towns within this com-

monwealth, and taxed, and paying taxes therein?"

On the sixteenth, the following opinion was received by the

speaker, and by him communicated to the house :

—

" To the speaker of the honorable house of representatives

of the general court of Massachusetts.

Sir,— The undersigned, justices of the supreme judicial

court, have considered the several questions, proposed to them

by an order of the house, passed the 6th of February instant.

Before we advert to those questions, some general remarks

on the constitution, and on some rules by which its construc-

tion is ascertained, may illustrate the reasons of our opinion.

From the manner, in Avhich the department of legislation is

formed, two questions may arise : one relating to the quali-

fications of the electors;— and the other relating to the ap-

portionment of senators and representatives among the sena-

torial districts, and among the towns.

The elector of a senafor must be an inhabitant of the sena-

torial district, in w^iich he votes; and the elector of a

representative must have resided one year in the town, before

he can there be a voter. But an alien may be an inhabitant

of a district, because he may there dwell, or have his home

;

and he may have resided in some town more than a year.

—

Can therefore an alien be a legal voter for a senator or repre-

sentative ?

Before this question is answered, we shall explain the prin-

ciples on which the answer will be given.

The constitution is law, the people having been the legisla-

tors ; and the several statutes of the commonwealth, enacted

pursuant to the constitution, are law; the senators and repre-

sentatives being the legislators. But the provisions of the

constitution, and of any statute, are the intentions of the

legislature thereby manifested. These intentions are to be

ascertained by a reasonable construction, resulting from the

application of correct maxims, generally acknowledged and

received.
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Two of these maxims we will mention :— That the natural

import of the words of any legislative act, according to the

common use of them, when applied to the subject matter of

the act, is to be considered as expressing the intention of the

legislature: unless the intention, so resulting from the ordinary

import of the words, be repugnant to sound, acknowledged

principles of national policy.—And if that intention be repug-

nant to such principles of national policy, then the import of

the words ought to be enlarged or restrained, so that it may
comport with those principles : unless the intention of the

legislature be clearly and manifestly repugnant to them. For

although it is not to be presumed, that a legislature will vio-

late principles of public policy, yet an intention of the legisla-

ture repugnant to those principles, clearly, manifestly and

constitutionally expressed, must have the force of law.

In consequence of the application of these maxims, similar

expressions in difierent statutes, and sometimes in the same

statute, are liable to, and indeed do receive, different construc-

tions, so that the true intent of the legislature may prevail.

Now we assume, as an unquestionable principle of sound

national policy in this state, that, as the supreme power rests

wholly in the citizens, so the exercise of it, or of any branch of

it, ought not to be delegated by any but citizens, and only to

citizens. It is therefore to be presumed that the people, in

making the constitution, intended that the supreme power of

legislation should not be delegated, but by citizens. And if

the people intended to impart a portion of their political rights

to aliens, this intention ought not to be collected from general

words, which do not necessarily imply it, but from clear and

manifest expressions, which are not to be misunderstood.

But the words "inhabitants" or "residents," may compre-

hend aliens; or they may be restrained to such inhabitants or

residents, who are citizens; according to the subject matter,

to which they are applied. The latter construction comports

with the general design of the constitution. There the words

"people" and "citizens" are synonymous. The people are

declared to make the constitution lor themselves, and their
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posterity. And the representation in the general court is a

representation of the citizens. If therefore aliens could vote

in the election of representatives, the representation would be

not of citizens only, but of others ; unless we should prepos-

terously conclude, that a legally authorized elector of a repre-

sentative is not represented.

It may therefore seem superfluous to declare our opinion, that

the authority given to inhabitants and residents, to vote, is

restrained to such inhabitants and residents as are citizens.

This construction, given to the constitution, is analagous to

that given to several statutes.—Creditors may levy their ex-

ecution on the lands of their debtors, and hold them in fee

simple, unless redeemed. Although the words of the statute

are general, yet they are not deemed to include alien creditors.

If they were so deemed, then under color of a judgment and

execution, the rule of the common law, prohibiting an alien

from holding lands against the commonwealth, would be de-

feated. So a general provision is made for the dower of wid-

ows
;
yet it is not supposed that a woman, who is an alien,

can claim, and have assigned to her, dower in the lands of her

deceased husband.

We now proceed to consider the constitution as relating to

the apportionment of representatives among the towns, and of

senators among the senatorial districts.

The right of sending representatives is corporate, .vested in

the town ; and the right of choosing them is personal, vested

in the legal voters. Because the right of sending a represent-

ative is corporate, if the town, by a legal corporate act, vote

not to send a representative, none can be legally chosen by a

minority dissenting from that vote. This corporate right is

also a corporate duty, for the neglect of which a fine may be

assessed and levied upon all the inhabitants liable to pay

public taxes.

The number of representatives, which each town may send,

depends on the number of ratable polls in the town ; with the

exception of towns incorporated before the making of the

constitution, who may send at least one representative. The
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rule of apportionment therefore does not depend on the num-

ber of legal voters, all of whom must be of full age ; whereas

the polls of minors, above the age of sixteen years, were ratable

at the establishment of the constitution. What polls are, or

are not ratable, are not designated by the people
;
they having

left the designation to the discretion of future legislatures.

And when the general court has by law declared what polls

are ratable, all those polls are to be deemed ratable polls in the

respective towns, in which they dwell.

A qijestion therefore arises, whether the legislature can con-

stitutionally provide, that the polls of aliens shall be ratable.

If by this provision aliens would acquire any political

rights, to the diminution of the rights of citizens, we should

for the reasons before given strongly incline to believe, that

the legislature were restrained from making this provision.

For as the political rights, arising under the constitution, are

manifestly the rights of the citizens, the language of the con-

stitution ought to be so construed, if practicable, that these

rights should not be diminished, by sharing them with aliens.

But without deciding what municipal, parochial, or corporate

rights, aliens may, by the equity and benignity of the laws,

acquire in consequence of their paying public or other taxes

on their chattels, real or personal, or on their polls ; it is ex-

tremely clear, that by such payment they acquire no political

rights whatever. Whether their polls are, or are not ratable,

they are not qualified voters for senators or representatives;

nor can they be qualified to hold cither of those offices.

No reasons have occurred to us, to restrain the power of the

legislature from making the polls or the estates of aliens rata-

ble ; for the only limit to that power, under the constitution, is

an exercise of it repugnant to the constitution. We have ob-

served, that the political rights of the citizens are not affected

by th^ exercise of that power ; and we may observe, that it is

the interest of the citizens, that it should be exercised in

obliging aliens to contribute their reasonable proportion to-

wards defraying the expenses of the government. As aliens

residing among us receive the protection of the common-

16
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wealth, and are secured in the fruits of their labor, and in the

acquisition of goods and chattels, this contribution may be

exacted, as a reasonable price of this protection and security,

And when an alien is obliged to pay no other tax on his poll

and estate, than is required from a citizen, having equal per-

sonal ability and estate, he cannot complain that the assess-

ment is inequitable.

Before we can answer directly the question submitted to us,

we are obliged to inquire, whether the polls of aliens are at

this time by law ratable. By the last public tax act^he as-

sessors of each town are required to assess all the male polls,

above the age of sixteen years, within their respective towns,

including negroes and mulattoes ; with the exception of the

president of Harvard College, and some other descriptions of

persons, in which aliens are not included. The words are

general, and according to their common usage extend, as well

to the polls of aliens, as of citizens, who are above the age of

sixteen years ; and for the reasons we have given, we are not

authorized so to restrain them, as to deny to the legislature

the right of making the polls and estates of aliens ratable, or

to refuse to the citizens the privilege of demanding from

aliens a reasonable contribution towards the public charges.

If it should be asked, whether the poll of an alien may not

be considered ratable, for the purpose of obliging him to pay

a public tax, and not be considered ratable for the purpose of

ascertaining the political rights of the town, in which he may
live ?—^we should declare, that we know of but one purpose,

for which a poll is ratable, which is making it subject to a

capitation tax. If it is so subject, it is a ratable poll within

the constitution. And if any town, incorporated since the

constitution was established, contained one hundred and fifty

ratable polls only, including the ratable polls of aliens within

it, it would be competent for the legislature to impose a fine

on this town, refusing to send a representative, for the breach

of such political and corporate duty.

As senators are apportioned among the senatorial districts,

in proportion to the public taxes they respectively pay, we can-
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not distinguish between the ratable poll of an alien, operating

in the apportionment of representatives among towns, and the

public tax paid by an alien, operating in the apportionment of

senators among the senatorial districts. And in making this

last apportionment, it is not an object of inquiry, whether a

part of the public tax any district has paid was assessed on,

and collected from the polls of aliens.

We request the indulgence of the honorable house for

having considered the subject so much at large. Perhaps it

was unnecessary ; but it was done for our own sakes, clearly

to explain the reason, that while we admit the general rule,

that words, in any legislative act, are to be construed accord-

ing to the common usage
;
yet that there are cases, in which

their import may be enlarged or restrained, to express the real

intention of the legislature, which, when ascertained, is the

law resulting from the act. Thus we have restrained the

general import of the words " inhabitants " and "residents,"

used in some parts of the constitution, to inhabitants and

residents wko are citizens ; that we might not unnecessarily

fix on the people an intention of imparting any of their rights

of sovereignty to aliens : and at the same time we have used

the words " ratable polls " according to their common accepta-

tion, as there is no principle of construction authorizing us to

deviate from it, by denying to the legislature the right of

making the estates and polls of aliens ratable. For the taxes,

assessed on the polls and estates of aliens, have no effect on

their political rights, but merely influence the apportionment

of representatives among the towns, and of senators among

the senatorial districts ; in which apportionments aliens have

no interest or concern.

We now respectfully submit to the honorable house our

opinion, formed after the best deliberation we have given the

subject;—and it is our opinion

—

That the polls of aliens may, within the true intent and

meaning of the constitution, be ratable polls, when and so

long as they are made liable, by any legislative act, to be rated

to public taxes.
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That the polls of male aliens, above the age of sixteen

years, are now by law liable to be rated to public taxes, and

now are ratable polls, within the intent and meaning of the

constitution
;
and, consequently.

That the several towns in the state, in ascertaining their

number of ratable polls, in order to determine the number of

representatives they are entitled to send, can constitutionally

include in the number of their ratable polls, the polls of aliens,

residing in their towns respectively, by law ratable to public

taxes, and predicate a representation thereon, which will be a

constitutional representation.

(Signed) THEOP. PARSONS.
SAMUEL SEWALL,
ISAAC PARKER.

1811—1812.

COMMITTEE ON ELECTIONS.

Messrs. Eleazer W. Ripley^ of Waterville,i Estes Howe, of

Sutton, Charles Davis, of Boston, Joseph E. Sprag-ue, of

Salem, Edmund Dwight, of Springfield.

REPORTER.

David Everett, Esq., of Boston.

^ Mr. Ripley was chosen speaker, upon the resignation of the Hon. Joseph Story,

at the January session. The committee on elections, during the investigation of the

case of Rehohoth, as appears by a memorandum on the report therein, was composed

of Messrs. Charles Davis, of Boston, John Nevers, of Northfield, Benjamin Greene, of

Berwick, Christopher Webb, of Weymouth, and Edmund Dwight, of Springfield.
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LANESBOROIGH AND NEW ASHFORD.

Where a town and district, or two towns, are united, by an act of the legislature, for

the purpose of electing representatives, the certificate of a member must be signed

by a majority of the selectmen of both, or it will be void :—If, in such case, it be

proved, that the selectmen of one improperly refused to sign the certificate, the

house has power, by the general provision of the stat. 179o, c. 55, ^ I, to give valid-

ity to any certificate, which shall be " to their acceptance."

The committee on the returns, having reported that the re-

turn from Lanesborough and New Ashford was certified by

the selectmen of the latter town only it was thereupon or-

dered, that the committee on elections inquire into the pro-

priety and regularity of the said return, and examine the law

by which those towns are authorized to send representatives.

The committee were also directed to notify the member pur-

porting to be returned, to attend them in the investigation of

the subject.- A petition of the town of Lanesborough, against

the said election, was also received, and referred to the com-

mittee.3

On the twenty-seventh of June, the committee reported the

following statement of facts^ :

—

" The town of Lanesborough was an incorporated towTi

previous to the adoption of the constitution, and, of course,

by the provision of that instrument, was entitled to send a

representative to the general court. New Ashford was erected

into a district in the year 1781, and was invested with all the

rights of an incorporated town, ' that of sending a member to

the 'general assembly only excepted,' but liberty was given

them to join with Lanesborough for that purpose.

Without expressing their full opinion of the operation of

this annexation, the committee will only say, that in their

view, a new corporation for the purpose of sending a represent-

ative was thereby created, rformed of t^'o which in every

other view were perfectly distinct: and although Lanes-

borough might retain its sole right under the constitution of

sending a member, in case New Ashford refused to co-operate

»32J. H.40. = Same, 63. ^ Same, 103. Same, 1&5.
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with them for that purpose
;
yet when it did co-operate, there

can be no doubt, that the two political bodies became

blended, and formed into one, for the purpose of choosing a

representative. The question then arises, how, under the

statute of February 24, 1796, entitled ' an act regulating elec-

tions,' is the return of a member, chosen by this new ^corporate

body, to be certified ? Provision is therein made, that, in

every corporate town, the selectmen, or the major part of them,

shall call meetings, shall preside, and make return of the

members elected. If, then, for the purpose of choosing a

representative, Lanesborough and New Ashford are to be

considered as one corporate body, it would follow, of course,

that a return, in order to be according to the forms of the

above mentioned statute, must be signed by a major part of

the selectmen of the two component parts of the corporation

mingled and formed into one, for the single purpose of choos-

ing a representative.

It may here be asked, whether, in case a member were fairly

and legally chosen, and the selectmen of Lanesborough re-

fused to sign his certificate, what remedy could he have ? To

this it may be answered, that if proof were given of such

refusal, the legislature are by the statute above cited invested

with discretionary powers, to give validity to any certificate

which ' should be to their acceptance.' Of course they have

all the necessary powers, to correct any improper proceeding,

. on the part of selectmen.

In judging on the face of the return, the committee can l^ive

no hesitancy in saying, that it is insufficient because signed

only by the three selectmen of New Ashford, who do not

form a majority of the selectmen of the corporations of Lanes-

borough and New Ashford. But, if proof were to be offered,

that the selectmen of Lanesborough had improperly refused to

sign, it would be in the power of* the legislature, under their

general discretionary powers, imparted by the above recited

act, to give to it validity and efficiency. And the committee

would observe, that a petition against the seat of the sitting

member has already been committed to them, and, on a hear-
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ing of that petition, they should be better enabled to judge of

the case. Under these circumstances, they submit it to the

house to decide as to them may seem proper."

The report was agreed to, and, on the twenty-seventh of

January, in the next session, a motion was made, that the

house do vote the seat of the member from Lanesborough

and New Ash ford, to be vacated. This motion was subse-

quently taken up, and after debate thereon, the following vote

was passed, namely:^

—

" It appearing by the report of the committee on elections,

made at the last session, that the certificate produced by the

sitting member from Lanesborough and New Ashford was

insufficient, therefore.

Resolved, That the seat of the said member be declared

vacated."

REHOBOTH.

Notice of town-meeting.—Illegal and improper conduct of presiding selectman, in

restraint of the freedom of elections.—Election void.

The election of Elkanah French, Caleb Abell, John Med-

bury, Sebra Lawton, and Timothy Walker, members returned

from the town of Rehoboth, was controverted by Stephen

Bullock and others, on the ground of improper conduct on the

part of the selectmen of the said town, at the meeting therein

for the choice of representative s.^

The facts in the case are stated in the following report of

the committee on elections, made on the fourteenth of Feb-

ruary, in the second session,-^ namely:—
" The committee on elections, in the case of the petition of

Stephen Bullock and others, inhabitants of the town of

Rehoboth, against the election of the members returned from

said town, report, that they find, that on the thirteenth day of

May, now last past, a meeting of the inhabitants of the town

1 32 J. H. 273. 2 Same, 47. Same, 320.
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of Rehoboth was holden, in pursuance of a warrant issued

fourteen days before, for the choice of one or more represent-

atives to the present general court; that at this meeting,

motions were made, seconded and put, in order to obtain a

decision on the questions, whether the town would send one

representative, or five representatives ; that the votes appeared

to be so equally divided at the first trial, that the selectmen

declared, they could not decide on which side was the ma-

jority; that afterwards it was agreed, that each voter in favor

of sending five should take by the hand a voter in favor

of sending one, and march out of the house ; and Captain

Gushing and Mr. Thomas Kennicut were appointed to count

the files, and determine the question upon an inspection of

those, on either side, who should be without partners; that

after the said two gentlemen had counted two hundred and

ninety-eight files, they were interrupted by Elkanah French,

Esq., who told them it was impossible to decide the question,

in that mode, it being evident, as he said, there was a mistake
;

that the question was not understood, for he saw ' republicans

'

on the side for sending one. It was observed by Capt. Gush-

ing in reply, that there could be no mistake ; that they had

already counted off" five hundred and ninety-six, with correct-

ness, and that in a few minutes the counting would be finished,

and a decision made ; but Mr. French persisted in his inter-

ference, took Gapt. Gushing aside, and they were in conversa-

tion for some time. In the meanwhile, many voters, thinking

the counting was finished, left their places, and went into the

meeting-house to hear the result declared, and, shortly after,

all the others followed. The selectmen, on being called upon

to declare the result, observed that they could not decide, for the

counting was not completed. It appears that there were from

fifteen to twenty-five persons without partners, and that these

fifteen to twenty-five constituted the majority for sending one

representative ; but whether this fact was known by the se-

lectmen, the committee cannot determine. After these in-

effectual attempts to obtain a decision on either question, of

sending one or five, it appears, that a motion for dissolving the
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meeting, and a motion for its adjournment to Saturday, the

eighteenth day of the same May, were regularly made and

submitted to the freemen for their decision. On the house

being polled, the selectmen declared that there were three

hundred and thirty-one for dissolving the meeting, and three

hundred and twenty-seven for adjourning until Saturday, and

there being a majority of four for dissolving the meeting, it

was dissolved accordingly.

The committee further find, that on the next day, (to wit,

the 14th of the same May,) the selectmen, upon a petition

signed by fifteen inhabitants, issued their warrant for a town-

meeting, to be holden on Saturday, the 18th day of the same

month, at 12 o'clock, noon, at the east meeting-house, for the

purpose, as expressed in the warrant, of sending one or more

representatives to the general court ; the notifications to that

effect were given verbally, or by reading copies of the warrant,

by the constables, to the inhabitants they found at home, or

met in the highways ; and when an officer did not find a voter

at his home, and had not met him elsewhere, he stated ver-

bally the purpose and time of the meeting to the wife or

other person or persons he found at the domicil of the qualified

voter. It appears that notifications were not posted at the

meeting-houses, and no public day intervened, from the issuing

of the warrant until the time of the meetins:. The committee

also find, that the uniform manner of calling town-meetings

in Rehoboth, for fifty-two years last past, has been by posting

notifications, at each meeting-house in said town, so long be-

fore the intended meeting, as to have two public days inter-

vene between the time of posting up the notifications and

the time of the meeting, and that this mode was never deviated

from, until the present instance.

The committee further find, that, at the meeting on the 18th

of May, immediately after the petition and warrant were read,

a motion was regularly made and seconded, that the town

should send one representative, and no more ; and immediately

following this motion, another was made and seconded to

send five ; that Elkanah French, Esq., (the presiding select-

17
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man at this meeting,) declared, in a loud voice, as follows :
* I

will hear none of your motions, and I will put none of your

motions ; I will manage this meeting according to my own

mind. If you do not like my proceedings, or if I do wrong,

prosecute me. Bring in your votes for from one to five rep-

resentatives/ That at the time the first motion was made, or
»

the instant before, a voter put his ballot into the box ; and this

voter swore to his belief that his vote was in, the moment

previous to the first motion being made.

The committee further find, that the meeting was unusually

orderly and quiet, until the declarations of refusal to put mo-

tions were made by said French, as aforesaid
;
that, consequent

upon those declarations, much confusion and tumult ensued,

some insisting that the motions should be put and decided,

before any votes were received ; others insisting upon voting,

and others that they should not vote ; and in some instances,

personal contests arose between the voters, and blows were

given ; that the selectmen ordered one person, who appeared

to them to be the most riotous, to be carried out of the meeting

by the peace officers, and he was by them carried out, without

any resistance being offered them, excepting that made by

the individual himself; that most of the tumult and con-

fusion was immediately in front of the seat of the selectmen
;

that the presiding selectman repeatedly called for order, and

declared, unless there was order, he would turn the box in five

minutes ; that for a short time after the tumult commenced,

the noise was so great, it was with difficulty that either the

moderator or any other person could be heard.

The committee also find, that when six or eight ballots were

in the box, a motion was made and seconded for an adjourn-

ment of the meeting for half an hour, and reasons in support

of the motion were assigned to this effect :
' that it was evi-

dent there was much agitation and confusion in the meeting,

caused by the refusal to put the former motions ; that the

question, how many representatives the town would send, had,

at all previous town-meetings, been submitted for decision to

the freemen, as a matter of course ; that a refusal in this in-
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stance was altogether unexpected, and considered by many as

a gross infringement of the rights of the people, and that an

adjournment for a short period would give opportunity for

tumult to subside, passion to cool, and the electors to vote

with regularity.' This motion also was, by the said Elkanah

French, utterly refused to be put;— he declared he would not

put it, and ordered the mover to sit down, and hold his

tongue.

The committee further find, that the presiding selectman

ordered the aisles to be cleared, and repeated his calls for

order, and for votes to be brought in ; and that he ordered the

voters to come up the western aisle, vote, and then to go down
the eastern aisle. They also find, that the manner of voting

of the electors at the east meeting-house has uniformly, for

twenty-two years, been, to come up the eastern aisle, vote, and

then go down the western aisle ; that consequently the eastern

aisle was very much crowded with voters, who were there in

the expectation of passing up that aisle, voting, and of going

down the western, as usual; that when the order was given to

go down the eastern, and come up the western aisle, six or

eight, who had voted, endeavored to force themselves down

the eastern aisle, and formed a phalanx at its head, which con-

tributed to the confusion.

The committee further find, that, after the presiding select-

man had received a few ballots, Nathaniel Drowne, Esq., one

of the selectmen, declared the town had a constitutional right

to send six representatives ; that upon this declaration, the

said French turned the votes, then received, out of the box

upon the table, and ordered the voters to bring in their votes

for from one to six representatives ; that after the voting had

proceeded for a short time, under the last order, the said

French took up the votes which had been turned out, and

returned them to the box, and they were counted with the

others.

The committee further find, that after the order was given

as aforesaid, to bring in votes for from one to six representa-

tives, votes, to the number of six or seven, were received by
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the selectmen, and deposited in the ballot box, which votes

were not received directly from the hands of the voters, but

were collected by one Thomas Bowen, (after he had himself

voted,) from persons in the crowd, and were by him delivered

to the aforesaid Nathaniel Drowne, w^ho put them into the

box ; that in other instances, votes were passed from hand to

hand, over the heads of voters, until they arrived at, and were

deposited in, the ballot box.

The committee further find, that the votes of five or sLx

qualified voters were, by them, offered to the presiding select-

man, and were by him refused to be received ; that in most of

these instances no reasons were assigned for the refusal ; in

one instance, he assigned as a reason, that he was about turn-

ing the box, and that he would not receive any more votes

;

but after he had thus said and thus refused, he did receive the

votes of three persons, other than those he had refused as

aforesaid ; and then turned the box and made declaration, that

the whole number of votes was twenty-five ; that Caleb Abell,

John Medbury, Sebra Lawton, Elkanah French, and Timothy

Walker, had twenty-three votes, and were chosen, and that

Peter Hunt had two votes ; and then left his seat, and im-

mediately Nathaniel Drowne, Esq., one of the selectmen, made

declaration, that all the above sLx were elected, and the meet-

ing was dissolved.

The committee further find, that at the time the box was

turned, the tumult and confusion had, in some degree, sub-

sided; that no assault or personal violence was made upon

nor offered to any of the selectmen, either in going to, or re-

turning from the meeting ; and that the authority vested in the

selectmen by the constitution and laws, was not wrested from

them during^ the meetinsr.

The committee also find, that at the meeting, and while the

selectmen were calling for and receiving votes, the leaf of the

table of the deacon's seat was violently broken down, and the

breast work of the pew pressed in towards the selectmen, and

blows were aimed over the heads of some persons at the

presiding selectman, which in the opinion of the witness,
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adduced to this fact, would have reached him, unless he had

avoided them by reclining towards the pulpit.

The committee further find, that there were between six and

seven hundred qualified voters present at the meeting, twenty-

five of whom voted, and one witness testified, that, in his

opinion, no more votes would have been given in ; but when

it was demanded of the voters if their votes were all in, the

answer No ! No ! was generally given ; that the time which

elapsed from commencing to receive votes until the box

was turned and the result declared, was not more than twelve

minutes, and that the time from the opening to the dissolving

of the meeting, was twenty-eight minutes, and that imme-

diately after the dissolution of the meeting, the aforesaid El-

kanah French, Esq., upon some one expostulating with him

on his conduct, openly declared, that he had intended to man-

age the meeting according to his own mind, and that he had

done it.

The committee have the honor to exhibit the above state-

ment of all the facts, which can be considered material
;
long

as it appears, it is as much condensed as possible from the

mass of documents and evidence adduced in the case ; and

they feel themselves obliged respectfully to suggest, that in

their very elaborate inquiry into, and minute and laborious

investigation of, the facts and circumstances attending this

election, they have been actuated by an anxious desire to dis-

charge their duty with great care and fidelity, in a case of

much more than ordinary import, whether considered as affect-

ing the rights of the people of th^s commonwealth, the im-

munities of the large and respectable town of Rehoboth, the

privileges of the sitting members, or as affording precedents

for the governing of towns, in .the exercise of the elective

franchise, in the choice of representatives.

Upon mature consideration of the foregoing facts, and a

careful application of the principles of the constitution and

law to them, the committee report, that the supposed election

of representatives to this house, from said town of Rehoboth,

on the eighteenth day of May, in the year of our Lord one
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thousand eight hundred and eleven, is altogether void and of

no effect, and consequently, that the seats of Caleb AbeU, John

Medbury, Elkanah French, Sebra Lawton, and Timothy

Walker, Esquires, returned as members as aforesaid, be de-

clared vacated."

This report, having been made the order of the day, for the

eighteenth of February, was then taken up, and af{er debate

thereon, the question of agreeing to it was decided by yeas

and nays, in the affirmative, yeas, 206, nays, 181.

The speaker then declared the seats of the members from

Rehoboth to be vacated.

RULES CONCERNING CONTROVERTED ELECTIONS.

The house, on the 29th of May, 1811,^ having

" Ordered, That the rules and orders of the last house of

representatives be adopted for the present, by this house, until

new ones shall be agreed on by the house."

On the fourth of June,^ the speaker (Hon. Joseph Story)

ruled, that the rules, with regard to elections, adopted by the

last house, on the twenty-eighth day of February last, were to

be considered as the rules of proceeding for the present, until

other rules should be adopted.^

132J. H. 19. 2 Same, 47.

3 In the British parliament, besides the methods established by usage and custom,

two kinds of rules or orders, for the regulation of the proceedings, are in use, namely,

standing and sessional orders. The former endure from one parliament to another,

and are of equal force in all. The latter are renewed at the commencement of each

session, and otherwise have no binding force, beyond the session for which they are

made. An order becomes a standing order, simply by being declared to be so, either

at the time when it is originally made, or afterwards, A standing order, until it is

vacated or rescinded, has the same authority upon succeeding houses, as if enacted

by law. In this country,—certainly in congress and in this commonwealth,—the

rules and orders made by one house are not binding on a succeeding house, until they

are adopted by the latter.
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ASHBY, BOSTON, BRADFORD, CAMBRIDGE, CANTON, FRANKLIN,

HOPKINTON, MALDEN, MILTON, PORTLAND, ROCHESTER, WIS-

CASSET, WRENTHAM.

[The elections in these towns were controverted, but the

committee on elections do not appear, from the journal, to

have made a report upon any of them.]

MIDDLEBOROUGH.

A petition against an election was rejected, because not served on the members

returned, according to the rule of the house.

A petition against the election of five representatives, re-

turned from the town of Middleborough, being presented, and

it appearing that copies thereof had been served on two only

of the members, the speaker decided that it could not be sus-

tained.i

RULES CONCERNING CONTROVERTED ELECTIONS.

On the twenty-second of February, a committee was ap-

pointed to consider the expedieiicy of limiting the time, or

fixing a manner, of proceeding on controverted elections, differ-

ent from that practised in this house, Avith leave to report by

bill or otherwise f and on the twenty-ninth of February, the

following rules were adopted upon the report of the said com-

mittee :^

" 1. Ordered, That in future all petitions against any

member or members retxurned to the house of representatives

shall be presented, read, and committed, within the first four

days of the first session of the general court.

1 32 J. H. 134. 2 Same, 350. 3 Same, 388.
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2. Ordered, That members, who are appointed on com-

mittees of controverted elections, shall not be put on any other

committees, until they shall have made up their report on such

elections.

3. Ordered, That all petitioners, or their agents, against

any such member or members, shall be ready with their evi-

dence, before said committee, on or before the tenth day of the

first session of the general court. And the sitting members,

whose election shall be controverted, shall also be ready with

their evidence within the first twelve days of said session, un-

less in such case as the house or committee shall find good

and sulficient reason to order otherwise ; and in all cases

where it shall not be otherwise ordered, said committee shall

sit, hear, and determine, in the recess of said court, and report

thereon within the first three days of the second session of the

general court." It was also

" Ordered, That the clerk cause the foregoing rules and

orders to be published in the newspaper in which are printed

the laws of this commonwealth."

1812—1813.

COMMITTEE ON ELECTIONS.

Messrs. Samuel Putnam^ of *Salem, Charles Davis^ of Boston,

Jairus Ware^ of Wrentham, Oliver Crosby^ of Brookfield,

William T. Gerrish, of Kittery.

REPORTER.

Theron MetcalJ] Esq., of Dedham.^

' Mr. Metcalf was appointed reporter to the house, in ca?es of controverted elec-

tions, at the May session, 1812, and was re-appointed the three succeeding years.

The cases during tliat period, except those of M^obiirn, Sutton (1812-13), Marblchead,

Daniel Merrill (1813-11), Ded/iani, Solomon Aiken (1814r-lo), together with the re-

ports of the proceedings and debates, and the notes appended to the cases, (except

those included in brackets
[ ],) are from the pen of that gentleman, and were

originally published by him, under the direction, and for the use of the house.
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NORTH BROOKFIELD.

Of fraudulent contrivances to make voters.

The election of Ezra Batchellor, returned a member from

the town of North Brookfield, was controverted by John Pot-

ter and others, inhabitants of that town, on the ground that

illegal votes were received at the election.^

The facts, in the case, appear in the following report of the

committee on elections, made the ninth of June, and agreed

to,2 namely :

—

" The meeting for the choice of representatives, for that

town, was holden on the 4th of May, 1812 ; the said Ezra

Batchellor, the sitting member, was one of the selectmen, and

present at the meeting ; the whole number of votes given in

for a representative, at said meeting, was one hundred and

seventy-nine
;
ninety votes were necessary for a choice ; the

said Ezra Batchellor had ninety votes ; Thomas Hale, Esq.,

had eighty-seven votes, and there were two scattering; the

board of selectmen consisted of seven persons ; Francis Hare,

Isaac Lovering, and Joel Winslow, were admitted by a ma-

jority, namely, four of the selectmen, to vote at said election,

the said Ezra Batchellor giving his casting vote in their favor

;

the said Francis Hare formerly belonged to North Brookfield,

but in March last he removed from that town to Spencer,

where the said Francis has ever since constantly resided, and

had his home
;
yet the said Francis Hare was permitted to

vote at said election, and voted for the said Ezra Batchellor

;

said Isaac Lovering appeared, with one Luke Potter, before

the list of selectmen, when they were preparing the list of

qualified voters, and the said Potter, in the presence of the

selectmen, handed a paper to said Lovering, requesting them

to take notice, ' that he made a present of that note to Lover-

ing,' who immediately laid the same on the table. It pur-

ported to be a note from Captain Peter Harwood, to the said

Luke Potter, for two hundred dollars. The said Lovering

> 33 J. H. 32. « Same, 146.

18
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never promised to make any consideration for said note, is not

related to the said Potter, and he has delivered the same to

the said Potter, since the election. The said Lovering has

always been considered so poor as not to be able to pay any

tax ; and he did not produce any other evidence of property,

than the said note, to qualify him as an elector.

The said Joel Winslow produced to the said selectmen, as

evidence of his qualification as to property, two notes against

one Elijah Richardson, amounting to one hundred and forty-

one dollars ; and one note against Ebenezer Holmes, amount-

ing to fifty-eight dollars ; and another note against one Leonard

Winslow, amounting to about twenty-two dollars. The three

notes, first abovementioned, were received by said Winslow,

on the first Monday of April last, as security for a debt, that

somebody, as he said, owed him, for about fifty or sixty

dollars ; but the said Winslow refused to declare from whom
he received the same ; and it did appear, that he had not re-

tained the possession of the same notes since he first received

them.

It appeared, in evidence, that these notes were furnished by

Capt. Peter Harwood, who did not choose to tell whether he

had taken them back since the election.

The said Winslow did not produce any other evidence of

property than is above stated, to qualify him as an elector, and

he has not been known to have property to the amount of

two hundred dollars, unless the above transaction is evidence

of that fact.

Upon these facts, the committee unanimously report, that

the said supposed election of the said Ezra Batchellor was

utterly void and of no effect, and report that he is not entitled

to a seat ; but that his seat should be declared vacated.'
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YORK.

A warrant was duly issued and served for a meeting for the choice of three represent-

atives.—Afterwards a second warrant was issued for a meeting, on the same day,

for the choice of a fourth, of which less notice was given than was usual in the

town.—Four representatives were chosen at successive ballotings.—It was held, that

there was no legal notice of the second warrant, and that the election of the person

last chosen was void.

"Where a town has passed no vote particularly specifying the manner in which meet-

ings shall be notified, the notice of a meeting is to be given according to usage.

The election of Elihu Bragdon, Joseph Bradbury, Josiah

Bragdon, and Peter Weare, members returned from the town

of York, (and who were chosen at two different meetings, held

on the same day,) was controverted by Isaac Lyman and

others, on the following grounds, stated in their petition,

namely ^ :

—

1. Because the selectmen, contrary to the usage in said

town, notified the inhabitants thereof, in their warrant for the

first meeting, to assemble and choose " three " representatives,

thereby depriving the inhabitants of the privilege of deciding

upon the number.

2. Because the selectmen, in their warrant for the second

meeting, notified the inhabitants to meet for the choice of

" one additional representative ;
" and did not give that notice

thereof, which law and usage required

;

3. Because the said town did not contain the requisite

number of ratable polls, to entitle it to four representatives.

The petition was accompanied by depositions and other

documents, upon which the committee on elections reported

as follows :
—

" They find that the selectmen of York issued their warrant

in due form, directed to a constable, to notify the qualified

voters in said town to meet for the choice of three represent-

atives to represent said town in the general court the present

year
;
pursuant to which warrant, the said constable gave said

inhabitants legal notice ; that afterwards, on the 25th day of

» 33 J. H. 32.
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April last past, the said selectmen issued another warrant,

directed to a constable as aforesaid, to warn the qualified

voters of said town to meet for the choice of another repre-

sentative. The committee further find, that in pursuance of

said warrants, the inhabitants did meet on the 6th day of

May last past, and voted to send four representatives. On
the first balloting, it appeared that Elihu Bragdon was chosen;

on the second, Joseph Bradbury; on the third, Josiah Bragdon;

on the fourth, Peter Weare. It further appears to the com-

mittee, that the town of York contains a sufficient number of

ratable polls to entitle the same to three representatives, and

it does not appear but that there is a sufficient number to

entitle them to four representatives. But the committee fur-

ther find, that the warning given to said inhabitants, on the

second warrant, was not such as is usual in said town, and, in

their opinion, not legal. Wherefore the committee unani-

mously report, that the said supposed election of the said

Peter Weare was utterly void, and of no effect ; and that he

is not entitled to a seat in this house, but that his seat therein

should be declared vacated."

This report was made on the ninth of June, and was agreed

to on the same day.^

Note. The principle, on which the house proceeded in this

case, is to be found in the statute of 1785, c. 75, § 5, by

which it is enacted, ' that when there shajl be occasion of a

town meeting, the constable or constables, or such other per-

son as shall be appointed for the purpose, by warrant from the

selectmen, or the major part of them, shall summon and notify

the inhabitants of such town to assemble at such time and

place, in the same town, as the selectmen shall order, the

manner of summoning the inhabitants to be such as the town

shall agree upon ;' ' and no matter or thing shall be acted

upon in such a manner as to have any legal operation what-

ever, unless the subject matter thereof be inserted in the war-

rant for calling the meeting.*

Under this statute, two practices have prevailed. Where a

1 33 J. H. 146.
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particular method of notifying town meetings had obtained by

long usage, towns, after the passing of this statute, voted, that

their meetings should in future be notified as heretofore

;

without describing the method which had heretofore been

pursued. Other towns passed votes, particularly specifying

the manner in which their meetings should be notified. And
it is believed, that there are instances, where towns have

passed no vote on the subject, but notify their meeting,

according to ancient usuage only. Perhaps this is an implied

agreement, in what manner meetings shall be notified.

In the case above, the warning of the second meeting was

conformable to neither of these methods.

It has sometimes been made a question, (though no such

case is known to have come before the house,) whether, under

a warrant to choose ' a representative,' a town can legally

elect two representatives : Whether ' the subject matter ' is

substantially ' inserted in the warrant,' so as to authorize the

election of more than one. It is apprehended that the above

case is decisive of this question, unless there be a distinction

between choosing two representatives under a warrant to

choose a 'representative,' and choosing four representatives,

under a warrant to choose three ; which distinction, if it exist,

is not perceived.!

WESTFORD.

State paupers are not ratable polls.

Students at an academy, in a town, where their parents or guardians do not belong,

are not ratable polls in such town, if under twenty-one years of age ; it seems.

The election of Jesse Minot, one of the tw^o members

returned from the town of Westford, was controverted by

Benjamin Osgood and others, on the ground, that the said

town did not contain a sufficient number of ratable polls to

entitle it to two representatives.^

» See case of Harvard, 1806-7, ante, p. 59. 2 33 J. H. 11.
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The committee on elections, on the ninth of June, made the

following report, which was agreed to,i namely :
—

" The petition, in this case, is predicated on the want of a

sufficient number of ratable polls, in said town, to entitle it

to two representatives in the general court.

In this case, the selectmen and assessors of said town, in

compliance with an order of the committee, produced a list of

all the persons they considered as ratable polls, belonging to

said town, on the first Monday of May last, the day of the

meeting of the inhabitants of said town, for the choice of one

or more representatives to this general court ; at which meet-

ing, they did choose two representatives, at separate ballotings,

to wit : Thomas Fletcher, Esq., at the first ballot, and Jesse

Minot, at the second ballot. It appeared that the list afore-

said contained three hundred and seventy-five names, one

state pauper, and eleven young gentlemen, who were, on said

first Monday in May, students in Westford academy, situate

in said town. It appeared to the committee, in evidence, that

the eleven students referred to were all over the age of sixteen,

and under the age of twenty-one years, whose parents and

guardians all belonged to towns other than the said town of

Westford. Upon these facts, the committee are unanimously

of opinion, and report:—
That said town of Westford, at the time of said election,

did not contain a sufficient number of ratable polls to entitle

it to two representatives, and that the supposed election of

Jesse Minot, on the first Monday in May, 1812, was utterly

void, and of no effect ; and that Jesse Minot is not entitled to

a seat in this house, and that his seat be declared vacated."

When this report was read in the house of representatives,

only one member expressed a doubt, whether the students re-

ferred to were improperly put on the list of ratable polls. But

as it appeared to be the unanimous opinion of the house, that

state paupers are not ratable polls, and as striking off one from

the list produced in this case, by the selectmen, would reduce the

number so as to avoid the election of the person chosen at the

1 33 J. H. 146.
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second balloting, the question respecting the students may,

perhaps, be said not to have been finally settled.

[The entry on the journal, in relation to the above report, is,

that it be " so far accepted, as that the member be not entitled

to a seat, and that the residue of the report be recommitted

but for what purpose is not stated, and cannot readily be con-

jectured, unless it were, that the committee might examine

and express an opinion upon the question, whether the stu-

dents alluded to were or were not ratable polls. The com-

mittee reported a reference to the next session, which was

agreed to, and no further action appears to have taken place in

relation to the subject.^

The question, whether students, at an academy or college,

are legal voters in the town where they have a temporary resi-

dence for the purposes of education, came before the supreme

judicial court, in the case of Putnam vs. Johnson^ in 1813, (10

Mass. Rep. 488,) and was the subject of elaborate discussion,

both by the counsel and court. In the opinion of the latter,

delivered by Parker, J., it is said, that " a residence at a college

or other seminary, for the purpose of instruction, would not

confer a right to vote in the town where such an institution

exists, if the student had not severed himself from his father's

control, but resorted to his house as a home, and continued

under his direction and management. But such a residence

will give a right to vote to a citizen not under pupilage, not-

withstanding it may not be his expectation to remain there

forever." See a report of the committee on the judiciary of

the house, on this question, in 1842, post, page 436, and an

opinion of the justices of the supreme judicial court thereon,

in 1843, post, page 510.]

» 33, J. H. 221.
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WESTERN.

If selectmen, at an election for representative, receive illegal votes for the person

elected, which are counted, or reject legal votes for other persons, which are not

counted, in estimating the whole number of votes given, and the votes so received

or rejected are suflBcient in number to change or afFect the majopty, the election

^1 be void.*

The election of Joseph Field, returned a member from the

town of Western, was controverted by Josiah Putnam and

others, on the ground, that the selectmen, at the meeting in

which said Field was elected, received the votes of several

persons, who were not qualified voters, and rejected the votes

of others, who were duly qualified.^

The facts in the case are stated in the following report of

the committee on elections, which was made on the seven-

teenth of June, and accepted,^ namely :

—

" A meeting, duly and legally warned, for the choice of rep-

resentative from said town, was there holden on the four-

teenth day of May last past:— the whole number of votes

given in at said election was one hundred and sixty-eight;

the said Joseph Field had eighty-eight votes, Samuel Knight

had seventy-eight votes, and there were two scattering. The

said Field was chairman of the board of selectmen, who ad-

mitted five persons notoriously unqualified as to property, who
were friendly to the election of said Field, to vote at said elec-

tion, notwithstanding the objections made against them on

this behalf. The names of the persons so admitted are Joel

Barrows, Aaron Hobbs, John Brown, Amri Strickland, and

Samuel Monroe, the last of whom, the sitting member ad-
*

^ This general principle of election law is thus stated in an English work of author-

ity in reference to county elections :

—

In case the sheriff should wrongfully reject a vote, which has been regularly ten-

dered in the proper booth, and there should be a petition against the election, such

vote will not be lost, but will be added to the poll, as if it had been taken down when

tendered. It is unnecessary to cite cases to prove this
;
upon every petition on a con-

troverted election, it is the constant practice for the select committee, now substituted

for the house, or the committee of privileges, to add to, or strike off, such votes as

they find necessary to correct the poll, and make it an exact list of all the qualified

votes tendered at the election." Ileywood on County Elections, (2d ed.) 500.

« 33 J. H. 32. 3 Same, 213.
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mitted, before the committee, not to have the requisite qualifi-

cation as to property. The said selectmen admitted four per-

sons to vote, who were friendly to the election of said Field,

who had not resided in Western one year next preceding the

said election, notwithstanding the objections made against

them on this behalf, namely, George Hodges, Jason Gilbert,

Nathan Hathaway, 2nd, and Ira Robinson, the last of whom
lived at Leicester, and went from thence to Western, the night

before the said meeting, and returned back to Leicester, the

day after
;
although they rejected the votes of several persons

under similar circumstances, but who were opposed to the

election of said Field. The selectmen rejected the votes of

two persons, who were qualified in point of property and resi-

dence, and who were opposed to the election of the said

Field, namely, Dwight Fosgate and John Shepard. These

persons voted at said Western, at the last election for gov-

ernor, and their names were struck off from the list of voters

without notice to them, and without good reason, as the com-

mittee are unanimously satisfied, from the evidence exhibited

to them. The said Dwight Fosgate and John Shepard made

application to the selectmen to vote at said election, but were

refused ; and the committe are all satisfied, that the selectmen

did not give the inhabitants a fair and reasonable opportunity

to prove their qualifications as voters, before this election.

And the committee further report, that the votes of the nine

persons first named, being deducted from the whole number

given, would reduce it to one hundred and fifty-nine, to which

should be added the two votes illegally rejected, namely, of

the said Dwight Fosgate and John Shepard, which would

have made the whole number of legal votes at said election,

one hundred and sixty-one
;
necessary to make a choice eighty-

one; that the said Field, the sitting member, (deducting

the nine illegal votes given,) would have only seventy-nine.

Wherefore, the committee are unanimously of opinion, and do

report, that the said supposed election of the said Joseph Field,

was utterly void, and that his seat ought to be declared va-

cated."

19
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MILTON.

Where two representatives were elected at one balloting by a town which had a right

to send but one, it was held, that the election of both was void.

The rules and orders of one house of representatives are not binding upon another.

Precepts for a new choice will not be issued in cases of illegal election.

The election of Asaph Churchill and William Pierce, mem-

bers returned from the town of Milton, was controverted, by

Amos Holbrook and others,, on the ground, that the number of

ratable polls, in said town, did not entitle it to two represent-

atives.i

The committee on elections, on the seventeenth of June,

made the following report in this case, which was agreed to

the same day, namely^ :

—

" A meeting of the inhabitants of said town, legally warned,

was held on the fourth day of May last past, for the purpose

of choosing one or more representatives from said town to the

general court ; at which meeting, said inhabitants did choose

the said Asaph Churchill and "William Pierce, at one ballot-

ing, as representatives from said town.

In this case, the selectmen and assessors of said town pro-

duced, before the committee, a list of all the persons they con-

sidered as ratable polls belonging to said town, on the first day

of May last. The said list contained the names of three hun-

dred and eighty-six persons: two under the age of sixteen

years, to wit, Abner Bowman and Charles Belcher
,
two, who,

more than a year before the first day of May last, had enlisted,

and have ever since continued in the service of the United

States, to wit, Joseph Hunt and George Reed : nine transient

persons, not belonging to said town, to wit, Croade Sturte-

vant, Jacob Warner alias John Keith, Heman M. Burr,

Charles Howard, Adolphus Porter, Simon Dunnels, James

Hooton, Zebra Woodward, and James M. W. Thayer, the last

of whom came to said town on the third day of May last,

staid there a few days, and then enlisted into the service of

» 33 J. H. 33, 34, 66. 2 Same, 213.
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the United States. Three other persons on said list did not

belong to said town, namely: Henry Vose, EnQch Baldwin,

and Nathaniel Thomas ; and one person not in existence,

whose name was put on said list, as the assessors averred, by

mistake. The committee, on these facts, are unanimously of

opinion, and do report, that the said town of Milton did not,

at the time of said election, contain a sufficient number of

ratable polls, to entitle it to two representatives ; and inas-

much as the said Asaph Churchill and William Pierce were

chosen at one and the same balloting, that the supposed elec-

tion was utterly void, and that their seats in this house ought

to be declared vacated.

At the request of two of the committee, it is observed, that

the petitioners did not give notice to the selectmen and to the

sitting members, pursuant to the requisition of the last house

of representatives. But the sitting members attended before

the committee, and were fully heard, and made no objection

before them, of a want of notice."

The " requisition," referred to by the committee, is contained

in the following resolve or order of the house, passed February

28, 1811

" No petition against the election of any member shall be

sustained or committed in the house, unless at the time of

presenting the same to the house, the said petition be accom-

panied by evidence that a copy of the same petition has been

given to some one of the selectmen of the town, whose elect-

ive franchise is affected thereby, and the person or persons

elected, or left at their several last and usual places of abode,

ten days at least, before the petition shall be presented to the

house."

The committee probably called this " the requisition of the

last house of representatives," in consequence of the following

entry in the journal of the last house :

—

June 4, 1811.

" The speaker ruled, that the rules, with regard to elections,

adopted by the last house, on the 28th of February, be con-

sidered as the rules of proceeding for the present house."
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The following order passed the last house :

—

February 29, 1812.

" Ordered, That in future, all petitions against any member

or members returned to the house of representatives, shall be

presented, read and committed within the first four days of

the first session of the general court."

The petition, in the above case, was not presented within

the first four days of the first session, and objections were

made against its being committed : It was said, that the order

of the last house was intended to operate prospectively, and,

according to usage and propriety, was binding on this house

:

On the other hand, it was said to be perfectly well known,

that the house, for the time being, had the exclusive right of

determining questions respecting the election of its members,

and that one house could not make rules that should be bind-

ing upon another. Very little was said upon the subject until

the question of the acceptance of the report of the committee

came before the house, when a debate arose, of which, it is

believed, the following outline contains the material argu-

ments :

—

Against accepting the report :—It was said that the house were bound to preserve

consistency ; that by a law of the last session, the town of Milton is obliged to pay,

in the state tax, for 375 polls, according to the return of their assessors ; and that,

as they were obliged to bear the burdens, they ought not to be deprived of the privi-

leges of government ; that a town in the neighborhood of Milton, which returned to

the committee of valuation only 267 polls, now has two representatives on the floor

of the house ; that the house ought not to go behind the return of the selectmen and

assessors, but should leave them to be punished by legal process, if they conducted

improperly ; that those transient persons, who are always floating, some of whom
were on the list of ratable polls in Milton, ought to be taxed somewhere, and

that the selectmen and assessors of that town had very properly put them on the

list of ratable polls, because they were there on the first of May—some of them, in-

deed, were not there till after the first of May—but it was said, that it had been usual

to count the ratable polls on the day of the election of representatives ; that there

was no reason why both members returned in this case should lose their seats on

account of their having been chosen at one balloting, when the town was unques-

tionably entitled to one. If there be a distinction between a choice, in such a case,

at one, and at separate ballotings, it must be either because it is difficult to dis-

criminate, or because the house would punish the town ; that the house is not author-

ized to inflict punishment, and if it were, still Milton is not a subject of punishment,

because she bears the burdens of the state, in the same manner as if she had 375

ratable polls ; that there is no difficulty in determining which of the members should

retain his seat ; that the legislature might decide it ; that the one, whose name was
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first on the votes, or who had the largest number of votes, should continue to repre-

sent the town ; that the house will be indulgent to towns when there is no flagrant

misconduct, and when the number of ratable polls is very nearly sufficient to authorize

the proceedings ; and above all, it was insisted, that the house was bound to regard

the rules, respecting elections, adopted by former houses, at least, until new rules are

formed ; that those rules were nugatory unless they operated prospectively ; that the

only object in adopting them, was to regulate the proceedings of this house ; that the

rules existed when the present members were chosen ; that they were proper in them-

selves ; that great inconvenience was felt before they were adopted ; that they should

be adhered to, in order to acquaint the public how to proceed, and to introduce uni-

formity ; that the object of appointing a reporter of proceedings in these cases was

to produce such uniformity, by reports of decisions by the house ; that these decisions

will be of no authority, and answer no good purpose, if the rules of proceeding,

under which one house act, are disregarded by the next ; that as the house in 1811

acted upon the rules in 1810, and the people throughout the state were or might have

been appraised of those rules, the house should scrupulously adhere to them, unless,

upon the face of the report, it appears that the town and the sitting members waved

the privilege ; that the law of courtesy is as binding as any other law ; that the house,

at the commencement of a session, could not be organized, but by obeying this law

;

that it has for a long time been the constant usage, for the oldest member of the

Boston seat to preside at the choice of a speaker and clerk of the house, and if some

future house should refuse to acquiesce in this mode of organizing, there would be

great inconvenience and confusion ; that the members, this session, took their seats

by lot, according to an order of the last house ; and that the same reasons operated

to induce the house to conform to the rules respecting controverted elections, which

operated in the other instances, namely, convenience and regularity ; that if the report

is accepted, there will hereafter be no precedent or principle, by which the house will

feel itself bound. That the reason why the sitting members did not object before the

committee, to their want of due notice, was, that the question, whether orders of

former houses were binding, had in their opinion been determined, when the petition

was committed.

On the other hand, it was insisted, that this was the first instance, in which it was

ever pretended, that one house of representatives could bind another to pursue any

particular course, respecting the election of its members ; that the constitution had

decided the point. In the third section, chapter 1st, part 2d, of that instrument, it is

said * the house of representatives shall be the judge of the returns, elections, and

qualifications of its own members, as pointed out in the constitution;'— ' and shall

settle the rules and orders of proceeding in their own house.' That the ' rules and

orders ' of one house were never considered as binding upon another ; on the contrary,

at the commencement of the first session, the house always forms and adopts its own

rules and orders. Sometimes, former rules are adopted ; but the very circumstance of

their being adopted shows that they are not considered binding before their adop-

tion. It was acknowledged, that it is just, that the towns and sitting members,

whose elections are controverted, should have reasonable notice. In this case, they

have had notice, and a full hearing ; the acceptance of the report, therefore, will

violate no principle of natural justice. As the facts are found, and it is ascertained

that there was not a sufficient number of ratable polls, to entitle the town to two rep-

resentatives, the constitution must now control the house. Whether the house will in-

quire, is one question; circumstances may render it expedient and proper not to make

the inquiry ; as unreasonable delay in forwarding a remonstrance, or want of notice
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to the parties interested. But after the parties have been heard, and the result of

the investigation is made known to the house, it is too late to say that the house

ought not to decide according to the facts and the constitution.

As to the number of ratable polls returned to the committee of valuation, it was

answered, that as Milton sent two representatives last year, the assessors might have

returned a sufficient number to justify the proceedings of the town ; or there might

have been more ratable polls there, last year, than this ; that if the committee on elec-

tions could not go behind the return of the selectmen and assessors, and ascertain

the true number of ratable polls, frauds might be practised with impunily ; that the

method of inquiry, which is founded on the reason and nature of the thing, and to

which the committee had in this instance conformed, had been uniform since the

adoption of the constitution, and was now for the first time questioned ; that there

was no way of determining, which of the two representatives should retain his seat,

if one were entitled to it; and that it had been the constant usage, in such cases, to

vacate the seats of both ; that there would be no departure from any principle, which

the house had heretofore adopted, in accepting the report, inasmuch as the question

turned merely upon the form of proceedings, by which the house were not bound, and

which could scarcely be said to involve a principle ; that the uncertainty and con-

fusion, which were apprehended from the acceptance of the report, could not follow,

because all tribunals occasionally change their forms of proceeding, but while they ad-

here to the principles and spirit of the laws, under which they act, no confusion is

experienced or to be dreaded ; that the evils which are predicted, as the necessary

consequences of accepting this report, are rather to be anticipated from the violation

of the fundamental principles of the constitution, and a disregard of the maxims of

justice, of equity, and of our ancestors.

After the report was agreed to, and the seats of the members

returned from Milton, declared vacated:

—

Mr. Holmes moved, that a new precept be issued to the town of Milton to chose

one or more representatives to this house ; and he cited the case of Amherst in 1780,*

in which a new precept was issued, in a case of illegal election.

Against this motion, the constitution was quoted, which provides, that " the mem-

bers of the house of representatives shall be chosen annually in the month of May,

&c," It was said, there are no exceptions to this provision, except what are found iu

the constitution itself. And all the exceptions, there found, are in the sixth chapter,

and include only cases of election or appointment of members to offices, the accepting

of which operates as a resignation of their seat in the house. In such cases, the con-

stitution provides that " the place so vacated, shall be filled up."

Mr. Holmes's motion was lost.

Mr. Cannon then moved, that the committee on the pay roll be directed to make

up the travel and attendance of the gentlemen returned as members from Milton, to

the day on which their seats were declared vacated, inclusive.

This motion was lost.

' Ante, pp. 1, 2.
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DRESDEN.

The election of a member, at one meeting, cannot be superseded, by an election of

another, at a second meeting.

An election having been duly effected in a town entitled to only one member, the se-

lectmen, at the request of certain of the inhabitants, called a subsequent meeting for

the choice of a representative, of which less notice was given than the bye-laws of

the town required ; at such meeting, votes for a representative were thrown upon

the selectmen's table, in an irregular and disorderly manner, and without being

called for, and were sorted and counted by the selectmen, who refused to state for

what purpose they were given, or to declare the result ; it was held, that the person,

who received a majority of the votes so brought in, was not duly elected.

The election of Nathaniel Benson, as a representative of

the town of Dresden, was controverted by Edmund Bridge

and others,^ for reasons which appear by the following report

of the committee on elections, made the eighteenth day of

June, and agi'eed to the same day,^ namely:—
" A meeting of the inhabitants of said town, legally warned,

was held on the seventh day of May, last past, for the choice

of a representative to the general court, at which meeting,

George Houdlette was declared, by the selectmen of said town,

to have a majority of the votes and to be duly elected. There

was no evidence before the committee that there was any

illegality or irregularity in the election of said Houdlette.

It is not pretended that the town has a sufficient number

of ratable polls to entitle it to two representatives
;
but, after

the meeting aforesaid, two of the said selectmen [at the re-

quest of several persons who were dissatisfied with the pro-

ceedings at that meeting,] issued a warrant to warn another

meeting of the inhabitants, to be held on the sixteenth day of

May last, for the purpose of choosing a representative from

said town. The warrant for calling the meeting last afore-

said was posted up in said town only seven days before the

said sixteenth day of May, and no other notice was given of

the meeting. There was a vote of the inhabitants of Dres-

den, passed soon after the incorporation of the town, that

fourteen days notice shall be given of all future meetings of

I 33 J. H. 31. » Same, 222.
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said town for the choice of town officers, governor, senators,

representatives, &c., and that this vote has at all times been

observed until the present instance. At said meeting, on the

sixteenth day of May last, votes were thrown promiscuously

on the selectmen's table, without regularity or order, and with-

out being called for. The votes were sorted and counted by

the said selectmen ; but the selectmen did not and would not

declare for what purpose said votes were given in. The

record in the town book is as follows, namely, 'fifty-nine

votes were brought in, without being called for, for represent-

ative, for Nathaniel Benson, and one for George Houdlette.'

The selectmen did not, at the meeting, declare the said

Benson to be chosen as representative from said town.

On these facts the committee unanimously report, that the

supposed election of Nathaniel Benson was utterly void, and

that he is not entitled to a seat."

WOBURN.

Town paupers are not ratable polls.

The election of John Wade, returned a member, (being the

second chosen) from Woburn, was controverted by Wyman
Richardson, and others, on the ground, that the said town was

not entitled, by the number of ratable polls therein, to send

two representatives.^

The committee on elections made the following report, in

this case, namely :
—

" The election is controverted on the gi'ound, that the town

of Woburn did not contain a sufficient number of ratable polls

to entitle it to two representatives. A majority of the assess-

ors of said town have produced a list of the persons they

considered to be ratable polls, containing three hundred and

ninety-four names. Among these are the names of nineteen

persons, all of whom, the committee are unanimously of

> 33 J. H. 42.
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opinion, are not ratable polls, within the meaning of the con-

stitution ; and in addition to said nineteen, there are contained,

on said list, the names of three persons, who are town paupers,

which the committee unanimously consider not to be ratable

polls. If the three town paupers should be considered to be

constitutional ratable polls, the town of Woburn, at the time

of the aforesaid election, did contain 375 ratable polls, or just

sufficient to entitle it to send two representatives. If the three

town paupers are rejected, the town contained only three

hundred and seventy-two ratable polls, being three short of

the number required by the constitution to entitle said town

to send two representatives.

On the above facts the committee are unanimously of

opinion, and do report, that the supposed election of John

"Wade, Esq., at said Woburn, on the first Monday in May,

now last past, was utterly void, and that he is not entitled to

a seat, and that the same be declared vacated."

• This report was recommitted, and on the nineteenth of June,

the committee again reported, as follows:—
" That, upon additional evidence being submitted to them,

they are unanimously of opinion, that the names of three

ought to be considered added, after the deductions made in

the first report, and this without taking into consideration the

town paupers
;
therefore, that the town of Woburn did, at the

time of the election of the said John Wade, Esq., contain three

hundred and seventy-five ratable polls, and that he is entitled

to his seat."

The report was agreed to.^

THOMASTOWN, RANDOLPH.

[The elections in these towns were controverted on the

ground of a deficiency of ratable polls, and the seat of one

member in each of them vacated.]

20

» 33 J. H. 233.
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ELLIOT.

[The election in this town was controverted on the ground

of a deficiency of ratable polls, and confirmed.]

CAPE ELIZABETH, WESTFIELD, ANDOVER, UXBRIDGE, LIMINGTON.

[The elections in these towns were controverted on various

grounds, stated in the petitions against them, which the com-

mittee reported were not sustained by evidence, and the

elections w^ere therefore confirmed.]

WRENTHAM, FALMOUTH, STANDISH, BUXTON.
»

[The elections in these towns were controverted, and the

consideration thereof referred from the May session to the

next ; at which, no further action upon them appears to have

been had.]

SUTTON.

A town, entitled to send three representatives, voted to send /owr, and proceeded to

elect four at sepa^^te ballotings : The election of the last chosen was adjudged

void, and a question raised as to the validity of the election of the first three

chosen.

The election of Josiah Stiles, Jonas Sibley, Darius RusseU,

and Abijah Burnap, members returned from the tow^n of Sut-

ton, was controverted by Asa Goodale and others, on the

ground, that the said town did not contain a sufficient number

of ratable polls to entitle it to four representatives, and that

the vote of the town to send four was illegal.^

1 33 J. H. 31.



1812—1813. 15i

On the ninth of June, the committee on elections made the

following report thereon,^ which was agreed to.

" A meeting was holden in said town, on the fourth day of

May, now last past, when it was voted to send four represent-

atives to the present general court, and accordingly the town

did proceed to choose, and did choose four representatives, at

four separate ballotings, under the same warrant, and on the

same day. At the first ballot, Josiah Stiles, Esq., had a

majority of the votes and was declared chosen ; at the second

ballot, Jonas Sibley had a majority of the votes and was de-

clared chosen ; at the third ballot, Darius Russell, Esq., had a

majority of the votes, and was declared chosen ; and at the

fourth ballot, Abijah Burnap had a majority of the votes and

was declared chosen. The committee find, that the town of

Sutton, at the time of said election, did not contain 825 ratable

polls, but that it did contain over 600 ratable polls. Wherefore

the committee are unanimously^ of opinion, and do report,

that the supposed election of Abijah Burnap, as a representa-

tive of said town, on the said fourth day of May, was altogether

void and of no effect, and that he is not entitled to a seat."

On the twelfth of February, the report in this case was

recommitted by the following vote^ :
—

" Whereas it appears from the report of the committee on

elections, that the town of Sutton, in the county of Worces-

ter, at a meeting holden on the fourth day of May last, did

vote to send four representatives to the present general court,

and accordingly did choose four representatives, at four dif-

ferent ballotings, under the same warrant and on the same

day ; that at the first balloting, Josiah Stiles, Esq., was de-

clared chosen ; at the second balloting, Jonas Sibley, Esq.,

was declared chosen ; at the third balloting, Darius Russell,

Esq., was declared chosen; and at the fourth balloting, Abijah

Burnap, Esq., was declared chosen :
—

And whereas it further appears from said report, that the

» 33 J. H. 146.

* A memorandum on the report, in the hand-writing of the chairman of the com-

mittee, states, that, "the committee were not unanimous, respecting the election of

the said Stiles, Sibley, and Russell."

333 J. H.438.
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town of Sutton did not contain, at the time of said election,

the number of eight hundred and twenty-five ratable polls,

being the number required by the constitution of this common-

wealth, to entitle it to send four members ; in consequence of

which the said committee did report, that the supposed elec-

tion of Abijah Burnap was altogether void and of no effect;

but did not report their opinion as to the supposed election of

Josiah Stiles, Jonas Sibley, and Darius Russell, who now hold

seats : Therefore, ordered, that the report of the committee on

elections, respecting the election of the members from Sutton,

be recommitted to the same committee, with instructions to

report their opinion as to the right of said Josiah Stiles, Jonas

Sibley, and Darius Russell, to seats in this house."

The committee do not appear by the journal to 'have made

any report in pursuance of the above order, but the order has

the following memorandum on it, signed with the initials of

the chairman :
—

" The committee did not report in respect to the first three

representatives, in consequence of the law having passed in-

flicting penalties upon towns sending more than a constitu-

tional number of representatives."
*

[The law referred to is the statute of 1812, c. 135, which

was reported and twice read in the house, the same day the

committee reported in the above case, but was not enacted

until February 27, 1813.]

1813—1814.

COMMITTEE ON ELECTIONS.

Messrs. Nicholas Tilling-hast, of Taunton, Charles Davis, of

Boston, Jacob Reeves, of East Siidbury, Oliver Crosby, of

Brookfield, Jairus Ware, of Wrentham.

REPORTER.

Theron Metcalf, Esq., of Dedham.
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ROXBURY.

At a meeting for the choice of one or more representatives, the selectmen stated that

the town was entitled to four, and called on the voters to hring in votes for from one

to four. A motion was made and seconded to send two and no more, and this the

selectmen, as they had previously determined to do, refused to put or to permit

debate upon. Great excitement followed this decision, in the midst of which a

motion to adjourn was made and seconded, but the selectmen refused to put it, one

of them giving as a reason for such refusal, that there were votes in the ballot boxes.

Many voters left the meeting, and others refused to vote. Four persons were

declared elected. It was held that the election was not free, and, therefore, void.

Where warrants, calling a meeting for the choice of representatives, were dated on

the 5th of May, were delivered to constables for service, between the 5th and 9th,

and were returned on the 10th, having been served by printed notifications left at

the houses of the inhabitants on the 10th ; and it did not appear, that the town had

ever passed any vote establishing the manner in which meetings should be called, or

that there was any uniform usage therein, as to the same; it was held, that the

notice of the meeting in question was reasonable and sufficient.

The question, what number of representatives a town will send, cannot be determined

by requiring the voters to bring in their votes for such number of representatives, not

exceeding the number to which the town is entitled, as they shall respectively think

proper.

The election of Abijah Draper, Crowell Hatch, "William

Brewer, and Lemuel Le Baron, members retm'ned from the

town of Roxbmy, was controverted by Thomas Williams and

others,^ for the following reasons alleged in their petition,

namely :
—

1. That the meeting for the choice of representatives in said

town was not notified according to law, or the accustomed

manner of warning town-meetings therein
;

2. That a motion being made and seconded, in the meeting,

that the town should send but two representatives, the select-

men refused to put the question or to suffer debate thereon
;

and

3. That the meeting was conducted with a degree of vio-

lence and disturbance, utterly inconsistent with the freedom of

debate and of elections ; subversive of the rights of the citizens,

and of the most dangerous and fatal example.

The election was supported by a memorial of Samuel Gore,

; 34 J. H. 3G.
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and others,^ in which they alleged that the statements in the

petition were totally groundless, and that in their opinion, the

selectmen conducted the said meeting in a constitutional and

impartial manner.

The facts in the case are stated in the following report of

the committee on elections, which was made on ^he tenth of

June, and agreed to on the next day, by a vote of 169 to 73 :

—

" A town meeting for the 'choice of one or more meet per-

son or persons to represent that town in the general court,'

was holden on Wednesday the twelfth day of May, now last

past, pursuant to warrants issued by the selectmen, purporting

to be dated the fifth day of the same May. These warrants

were delivered to the constables from the fifth to the ninth,

and were all returned on the tenth of the same month. Most

of the notifications (all of which were printed) were left at the

houses of the inhabitants in each parish, on Monday the tenth.

The committee further report, that notice of the meeting

was very generally given in the manner aforesaid, and that it

was fully attended.

By a law of the commonwealth, passed on the 23d of March,

1786, (st. 1785, c. 75, § 5,) it is enacted, that the manner of

summoning the inhabitants to a town meeting shall be such

as the town shall agree upon. It does not appear on the

records of Roxbury, that the town has ever passed a vote,

establishing the manner in which its meetings should be called

;

and upon investigation, there did not appear any uniform

usage in said town as to the manner. It did appear, that in

the greater number of instances, the inhabitants have had

seven days' notice at the least ; but in several instances within

the last ten years, the warrants have been dated, and the

notifications served, quite as late before the meeting as in the

present instance.

There being neither vote nor usage in the town establishing

the method of calling and warning its meetings, the committee

were left to decide if reasonable notice were or were not given

;

and the opinion of the committee is, that in the circumstances

» 34 J. H. 61.
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of the case, the notice was reasonable, and that the first allega-

tion in the petition is not supported.

The committee further report, that immediately after the

warrant was read, and the meeting was opened, the selectmen

informed the inhabitants, that the town contained a sufficient

number of polls to entitle it to send four representatives, and

called on the voters to bring in their votes for from one to

four; that immediately a motion was regularly made and

seconded, that the ' town should send two representatives and

no more ;' that for several days previous to the meeting, the

expense, to which the town might be subjected by sending its

full number of representatives, had been a subject of conver-

sation ; and that several of those, who had a wish to lessen

the number and the expense, came to the meeting with an

intention of making, or causing a motion to be made, to that

effect, and to support the motion by demonstrations,- resulting

from calculations of the saving to the town by sending two

instead of four, and by arguments derived from other sources.

The committee further report, that previous to the town

meeting, the selectmen met and determined they would not

put any motion as to the number the town would send, and

that they would not permit any debate on such motion ; and

this determination was not made known to the inhabitants,

until the day of the election, and in the manner hereinafter

set forth.

The committee also report, that as soon as the aforesaid

motion was made by Mr. Ebenezer Bugbee, and seconded by

others, the chairman of the selectmen said :
' that motion can-

not,' or ' shall not be put.' Several asked why ; when Gen.

Heath rose, and, addressing the chairman, observed the motion

could not be dispensed with ; when he was interrupted by the

selectmen, some of whom said the motion would not be put,

and the chairman read to the general part of the constitution,

to convince him that the selectmen had a right to regulate

and govern the meeting, and then said the voters were to bring

in their votes for from one to four representatives, and that the

sense of the town could be taken in that method better than in
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any other, and that was the way on which they had deter-

mined ; and the chairman added, that they were ready and

willing to take the consequences, if they were wrong. Gen.

Heath insisted with earnestness on the right of the people to

debate the question, and objected to the method the selectmen

pointed out. He was opposed with warmth by some of the

selectmen, who denied the right to debate, and insisted on

their method, when the general desisted from any further at-

tempt to speak on that motion. He was followed by Capt.

Jonathan Dorr, who also claimed for liimself, and his fellow-

citizens present, the right of debating and deciding the motion

in the usual manner; and produced a paper containing calcu-

lations to demonstrate to the town the additional, and, (as it

appeared to him,) useless expense to be incurred by sending

four representatives ; when he was told by the selectmen that

his calculations w^ere founded on the expenses of 1811, and

that 1811 had nothing to do with 1813. The selectmen and

others declared him out of order, and the chairman observed

they came there to vote, and not to debate ; and repeated the

call to bring in votes for from ' one to four.' Mr. Dorr insisted

on his right to speak, with earnestness, declaring he had a

right to be heard, and he would be heard ; and the selectmen

persisted in the denial, and insisted on their right of regulat-

ing and governing the meeting in the way in which they had

determined, with much warmth ;
when there was a cry from

the body of the hall 'out with him—down with the peace

party.' Great confusion and much hustling and crowding

took place, particularly in the centre of the hall. Sticks

were raised, whether for offence, or defence, or both, the wit-

nesses could not determine. Two men were seen having

each other by the collar, and a violent scuffle ensued between

them and others. Pending this .riot, several leaped from the

windows, and many left the hall by the doors. Several retired

to remote parts of the hall to prevent being involved in the

turmoil; of these was Gen. Heath, who retired, as 'for an

asylum,' to the selectmen's box, and was by one of them as-

sisted over the railings ; and took his seat ' on the right, and
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in the rear,' of the selectmen. The confusion still continuing,

a motion was made by David S. Greenough, Esq., for the

meeting to be adjourned until the next Monday, (the 17th,)

which was seconded by others, and refused to be put by the

selectmen, one of them assigning as a reason, that there were

votes in the ballot boxes.

The committee further report, that debate on INIr. Bugbee's

motion was prevented in manner aforesaid, but that no assault

or violence to the person of Capt. Dorr was offered either by

the selectmen or any others ; that the selectmen were very

loud and frequent in their calls on the peace officers, and for

order. The committee also report, that a majority of the se-

lectmen, from the time Gen. Heath was prevented speaking in

manner aforesaid, until after the motion for an adjournment

was made and refused to be put, were under the influence of

much passion ; that one of them, in a very angry and threat-

ening manner, shook his fist in the face of Thomas Williams,

Jr., Esq. ; and three of them faced to the rear, towards Gen.

Heath, while he was sitting quietly, and shook their fists and

hands near his face, in an angry manner, exclaiming :
* General

this is your doing ; this is your peace party.'

The committee further report, that at the choice of repre-

sentatives by said town the last year, a motion to send two

was then made, and the selectmen refused to put the question,

and suggested the same method for deciding it which they did

this year ; and the motion and suggestion then passed without

further notice.

The committee further report, that the confusion and dif-

ficulty arose from the refusal of the selectmen to put the mo-

tion of Mr. Bugbee in the usual form, and from their denying

the voters the right of debate ; and that several left the meet-

ing from fear of being personally injured ; that others left it in

disgust; and that several, who remained, refused to vote, being

also disgusted at the proceedings, considering them unconsti-

tutional and illegal. The selectmen, however, received ballots

from those present, who chose to vote, counted them, and de-

clared the four sitting members chosen.

21
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The committee further report, that it has been decitled by a

former house of representatives, in effect, that the right of

sending representatives is corporate, vested in towns ; and the

right of choosing them, that is, of designating the individual

or individuals, to be the representative or representatives of a

town, is personal, and vested in those qualified by the consti-

tution to vote for representatives. The same principle is

recognized and settled by the supreme judicial court, in a late

decision made on a question submitted, and on which their

opinion was required by a former house of representatives;

so that the principle must not only be considered as settled by

the practice of the house of representatives, but it is the es-

tablished law of the land.

The warrant in this case was for the purpose of choosing

one or more representatives ; and whether the town would

send one, two, three or four representatives, or not send any,

might have been questions, each of which, the corporators, or

the legal voters in town affairs, were to decide ; and to decide

after reasonable debate and fair discussion, if any such debate

or discussion were offered. It does appear to the committee,

that by our constitution and laws, the right of such debate

and discussion cannot be denied, or the exercise of it pre-

vented, without trampling on both.

The committee would further remark, that waiving, for the

present, aU consideration of the selectmen of Roxbury having

refused to hear debate on the motion to send two representa-

tives, the mode they enjoined on the voters to pursue is highly

objectionable. The motion before the town was, to send two

representatives, and no more. The mode ordered by the select-

men was, for the voters to bring in their ballots, having from

one to four names on them, at each voter's pleasure ; and this,

according to the selectmen's declaration, would decide whether

it was the sense of the town, to send two or four. It is ob-

vious great embarrassment and much unfairness would be

caused by this ; for each voter would have to determine on the

number he would send, and the person or persons he would

designate, at the same time. Whereas, if the number to be
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sent were first settled by the town, the choice of the indi-

vidual or individuals, to be representative or representatives,

could, with much more facility and fairness, be made by each

qualified voter. Besides, by pursuing the mode of the select-

men, several questions might have been decided, neither of

w^hich were before the town.

To these objections, must be added, the one arising from

the circumstance, that the question, whether the town will send

a representative, or how many it will send, involves, as before

observed, a corporate right, which must be exercised, and the

decision made by the corporation, or those qualified to vote in

town affairs ; but the right of designating who the represent-

atives shall be, is vested, as before shewn, in those qualified

by the constitution to vote for representatives. These several

qualifications being very different, great injustice may follow

from permitting either of the classes of qualifications to

govern the other, excepting when they are blended in the same

individual.

And inasmuch as it does not appear to the committee, how

many representatives the town of Roxbury would have voted

to send, had the question been fairly submitted to the cor-

porators, and been permitted to have been reasonably debated

and discussed ; and inasmuch as it does appear, that from the

unconstitutional and illegal refusal of the selectmen of Rox-

bury to submit the motion to send ' two representatives and

no more,' to the disposal of the qualified voters in town affairs,

and from their refusal to permit debate and fair discussion of

that motion, much confusion and tumult did ensue, in which

a majority of the said selectmen did participate ; and inas-

much as many of the voters left the meeting from fear of per-

sonal injury, and from disgust ; and others, who remained at

the meeting, refused to vote, lest they might be considered as

countenancing unconstitutional and illegal proceedings : It is

the opinion of the committee, that the election aforesaid was
not free ; and where freedom is not, there can be no choice.

And whereas, on the freedom and purity of our elections, the

welfare and happiness of the people essentially depend, the
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committtee are compelled to report, and do report, that the

supposed election of Abijah Draper, Crowell Hatch, William

Brewer, Esquires, and Dr. Lemuel Le Baron, is altogether void

and of no effect, and that their seats in this house be declared

vacated."

In debate upon the foregoing report, much was said about the different qualifica-

tions of those who might TOte on the question whether a town should send any rep-

resentatives, and how many ; and of those who might vote in designating the person

or persons to represent a town. But since the statute of 1813, c. 68, ^ 6, has abolished

this distinction, if it ever existed ; it has been thought proper to omit the discussion

of this point. By that statute it is enacted, • that the qualifications of voters in any

town, on any question whether such town will send a representative to the general

court, and on all questions involving the number of representatives such town will

send, shall be the same in all respects, as are required by the constitution, to entitle

a person to vote in the choice of an individual or individuals, to be representative or

representatives in the general court of this commonwealth.'

The above report was opposed by Messrs. Brewer and Draper, of Roxbury, Green,

of Berwick, Endicott, of Dedham, and Hall, of Williamstown ; and supported by

Messrs. Otis, Whitman, and Sumner, of Boston, Tillinghast, of Taunton, Crosby, of

Brookfield, Reddington, of Yassalborough, and Manning, of Gloucester.

Against agreeing to the report, it was said the selectmen had a discretionary power to

order the question, concerning the number of representatives the town would send, to

be determined in any manner they pleased, provided the voters were not deprived of

their corporate' or individual rights ; that in this case the manner chosen by the

selectmen was perfectly fair and correct, inasmuch as the number voted for by a

majority of the electors would be the number which the majority wished should rep-

resent the town ; and therefore, that the selectmen's refusing to put Mr. Bugbee's

motion did not deprive the electors of an opportunity to determine how many repre-

sentatives should be chosen. It was said that the mode adopted by the selectmen was

the readiest which could be devised
;
because, if the preliminary question had been

taken separately, and it had been voted to send four representatives, yet if votes had

afterwards been given for two only, the town would have had only two representa-

tives ; 80 if the town had voted to send two representatives, and the votes had been

given for four, four would have been legally chosen, as a majority voting for four

could, in effect, rescind the previous vote. So that a preliminary vote on the number

to be chosen could be of no service, and might lead to confusion and trouble.

It was further said, that the mode which the selectmen adopted was the least ob-

jectionable, because some of the voters might not choose to vote openly on the ques-

tion of how many should be chosen, and it is the policy of the law to enable electors to

act freely, and without bias from fear or favor : And as no corrupt intention was proved

upon the selectmen, the town ought not to be disfranchised for their mistake, even

allowing that they had mistaken the proper course, in regard to the manner of ascer-

taining the sense of the town as to the number of representatives to be elected.

It was also said by one of the gentlemen, whose seats were in question, that the

town of Roxbury had a right to send four representatives, and that the constitution

requires of every town which has the right, that it exercise that right ; and that the

selectmen could not take away the rights of the town, and were justifiable in their

refusal to become accessary to any attempts of others to take them away.
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On the other hand, it was said that the constitution is not imperative as to the choice

of more than one representative, but leaves it to the discretion of the town : And even

the right to choose one is a corporate right, and the duty, if it may be so called, of

choosing one or more, is a corporate duty. The right is to be exercised and the duty

performed by the corporation. According to the supreme judicial court, " the right

of sending representatives is corporate, vested in the town : and the right of choosing

them is personal vested in the legal voters ; because the right of sending a represent-

ative is corporate, if the town by a legal corporate act vote not to send a representa-

tive, none can be legally chosen by a minority dissenting from that vote.' ' It was

said to follow of necessity from this opinion, that if the town of Roxbury had voted

to send only two representatives, four could not have been afterwards elected, unless

the vote had been formally reconsidered. This, it was said, was a complete answer to

the suggestion, that the preliminary vote would be rescinded by the ballots being

given for more than the town had voted to choose, and also showed that the selectmen,

if they refused to put Mr. Bugbee's motion, for the reason suggested by the member

returned from Roxbury, acted under an entirely false and erroneous impression. The

corporation alone was competent to decide whether to exercise its corporate right at

all, and how to exercise it.

This doctrine, it was said, was further confirmed by a statute passed April 20th,

1781, (statute 1780, c. 26,) and now repealed, which required the selectmen to call

meetings in the month of May, for the purpose of choosing one or more represent-

atives, agreeably to the constitution, and also by the phraseology of the statute of

1795. c. 55, now in force
;
by which it was enacted, * that the inhabitants of every cor-

porate town, having a right to choose a representative or representatives in the

legislature of this commonwealth, shall be convened for that purpose,' &c.

It was asked, who is to determine the number to be sent ? Neither the constitution

nor the law has given this power to the selectmen. It must, therefore, reside in the

corporation, and be exercised by the corporation.

In answer to the argument, that the number voted for, by the majority voting,

would be the number which the town chose to send, and that the votes would deter-

mine the question ; it was said, that besides the embarrassment, unfairness, and

confusion, pointed out by the committee, in the report, it was evident, that it never

could be ascertained, that the town, after a full hearing and discussion of Mr. Bug-

bee's motion, would have determined, in any manner, to have sent four representa-

tives ; and above all, it was demonstrable, that the method adopted and enforced, by

the selectmen, was fallacious. Suppose 300 electors give in their ballots ; 100 vote for

A, B, C, and D ; 100 vote for A and B ; and 100 vote for C and D. According to the

selectmen's notion, two-thirds of the voters would be in favor of sending but two rep-

resentatives, and yet each of the candidates voted for would have two-thirds of the

votes, and there would be no possible way, in which the selectmen could legally refuse

to return the whole number to the general court.

So if three-fifths, or any greater proportion of the voters, had wished not to send

any representative, the method pursued by the selectmen would have enabled the

smallest minority to make the choice, unless the electors present, instead of those

who vote, should be taken into calculation ; in which case, might be seen the awk-

ward and farcical exhibition (for example) of two hundred and ninety-nine members
of a corporation, which contained six hundred electors, voting for three representa-

tives, and the presiding officers, thereupon gravely determining that it was the vote

of the town not to send any representative.

' 7 Mass. Rep. 526; ante, 120.
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But allowing, for argument's sake, that the plan adopted by the selectmen would

have led to a correct result, still it was urged, that their refusing to put a motion,

which was proper in itself, and made at a proper time, and in a proper manner, was

such an arbitrary, illegal, and unconstitutional act, as would vi*iate all the subsequent

proceedings which were connected with it ; that it was an example, which it was the

sacred duty of the legislature to discountenance and condemn ; that it rather befitted

the conclave of a Spanish inquisition, or the ' dumb legislation' of a celebrated assem-

bly in France, than the legally appointed meetings of the citizens of a free republic.

ELLIOT.

"Where selectmen, at the time of issuing their warrant for a meeting for the choice of

representatives, had not taken the oath required by St. 1S05 c. 26, ^ 4, " respecting

all elections and the returns thereof," but took the same on the day of election, be-

fore proceeding to open the meeting ; this was held to be a sufficient compliance

with the statute.

The election of Samuel Leighton and John Hammond,
members retm-ned from the town of Elliot, was controverted

by Joseph Hammond, Jr., and others,^ for the reason stated in

the following report of the committee on elections :

—

" The only objection, stated in the petition against the

election of the members in question, is, that the selectmen

were not sworn previous to issuing their warrant for calling

the town-meeting, at which the said Leighton and Ham-
mond were chosen on the 3d day of May last. But the com-

mittee, on examination, find that the selectmen were duly

sworn on the said third day of May, previously to their open-

ing the meeting in said town, for the choice of representatives,

which, in the opinion of the committee, was in due season.

Wherefore the committee ask leave to report, and do report,

that the said Samuel Leighton and John Hammond, Esquires,

are entitled to seats in this house."

The report was agreed to.^

Note. This report and decision give a construction to the

statute of 1805, c. 26, which, if not warranted by the letter, is

conformable to its spirit. This is the only statute, which re-

quires that selectmen shall be under oath. By the 4th sec-

tion, " the selectmen of the several towns, districts, &c.," are

» 34 J. H. 53. « Same, 98.
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required, " before entering on the execution of their office, to

take an oath, or affirmation, before some justice of the peace,

or clerk of the town, &c., faithfully to discharge the duties of

their office, respecting all elections and the returns thereof."

• This statute is entitled " an act in addition to the several

acts regulating elections," and the oath prescribed for select-

men, it will be observed, relates exclusively to their " duties

respecting elections, and the returns thereof." Taken strictly,

the statute doubtless requires that they shall be sworn before

they proceed to act in their office at all. But as they have

many duties which they do not perform on oath, no good rea-

son can be assigned, why they should not be able to discharge

them, without first being sworn to the faithful performance of

others. The house, therefore, gave this construction to the

statute ; that selectmen, before they enter on the execution of

the duties of their office respecting elections, must be sworn.

In this case, the warrant was issued for calling the meeting,

before the oath was administered to the selectmen ; but a de-

fective warrant would not be cured by the selectmen's oath of

office. It stands on the town record, and, if illegal, vitiates all

the proceedings of the meeting. In framing and issuing a

warrant, there is no room for the partiality or corruption of

selectmen to operate, and yet evade the law. For this pur-

pose, therefore, there seems to be no more reason that they

should be under oath, than that an attorney should be under

oath in order to frame a writ and declaration. Far otherwise

is it, when they preside at elections, judge of the qualification

of electors, and make returns.

CHARLESTOWN.

An election can only be effected by the votes of a majority of the electors, to be ascer-

tained by counting the whole number of ballots given in; and where several persons

are to be elected at the same time by general ticket, each piece of paper given in is

to be counted as a ballot, whether it have on it the requisite number of names or not.

The election of David Goodwin, Thomas Harris, William

Austin, and John Soley, members returned from the town of
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Charlestown, was controverted by Abner Rodgers and others,

on the ground, that illegal votes were received, and that it did

not appear that the members returned had a majority of the

votes given in, at the said election.^

On the eleventh of June,^ the committee on elections made •

the following report in this case^:—
^ At a meeting of the inhabitants of said town, duly notified

and warned, on the third day of May now last past, for the

choice of representatives, the selectmen called upon the quali-

fied voters to bring in their votes for five persons, to represent

said town in this general court After the poll was closed, the

selectmen proceeded to sort and count the votes, and made
declaration that they were as follows:—For David Good-

win, 322 votes ; Thomas Harris, 322 ; William Austin, 321

;

John Soley, 321 ; Daniel Tufts, 319
;
Joseph Miller, 320 ; Jo-

seph Hurd, 320; Nathaniel Austin, Jr., 320; Joseph Tufts,

320; Timothy Walker, 318; Timothy Thompson, 1; Elias H.

Derby, 1 : and the selectmen also declared, that the said David

Goodwin, Thomas Harris, William Austin, and John Soley,

were chosen.

The committee ascertained by testimony, and by the agree-

ment of the parties, that the selectmen obtained the above re-

sult by adding together all the above numbers, which made

3205, and dividing that aggregate by five, the number of per-

sons to be voted for as representatives. It appeared, therefore,

by this mode of calculation, that there were six hundred and

forty-one electors who .voted. The selectmen assumed this

last number as the true number of electors, and finding that

three hundred and twenty-one was a majority of the assumed

number, made the declaration before stated.

The committee also ascertained, by full and satisfactory

evidence, and by the agreement of parties, that a number of

electors gave in ballots, having on them a less number of

names than five, and that there were sixty-five names, a part

of the above aggregate, given in on ballots, containing a Jess

number than five ; that there were sL\ hundred and twenty-

> 3i J. H. 23. s Same, 129. » Same, 134.
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eight full ballots, that is, ballots containing five names each,

which were given in by six hundred and twenty-eight elect-

ors ; that there were two ballots given in by t^'o electors, con-

taining two names only on each ballot. The four names, thus

given in, deducted firom sLxty-five, leave sixty-one names to be

accounted for, which were borne on ballots containing less

than five names each. The necessan*' result of calculation is,

that those sixty-one names could not have been voted for by a

less number of electors than sixteen. Adding, then, to the

number of electors who voted with full ballots, to wit, 628, the

number who must have voted with ballots containins: less

than five names, to wit, IS, the result is, that 646 electors, at

least, actually voted at the choice of representatives by the

town of Charlestown, on said third day of May; of which

number 324 are necessary to make a choice. And inasmuch

as no one of the said sitting members had that number of

votes, the committee are of opinion, and do accordingly report,

that the said David Goodwin, Thomas Harris, ^yilliam Aus-

tin, and John Soley, Esquires, are not legally chosen, and are

not entitled to seats in this house, and that the same be de-

clared vacated.-'

When this report was taken into consideration

:

Mr. Harris contended, that the selectmen adopted the only method which would

lead to a correct result. He said the sitting members had each a majority of the

rotes, though not a majority of the ballots. He thought those electors, who were

called upon to vote for five persons to represent the town, and who voted only for one,

waived four-fiflhs of their right, and ought to have credit only for the remainder, in

making up the result. The same principle would apply to those, who voted for more

than one, and less than five.

Mr. Harris said that he understood the committee to have determined the choice

by ballots instead of votes. To show that this was a fallacious mode, he stated the

following case :

—

Suppose 323 voters vote each for a list of five candidates, A, B, C, D and E. rotes.

The aggregate number would be ----- - 1615

Suppose 323 others vote each for only one, but for different candidates ; viz.

64 vote for F—64 for G—&i for H—64 for I—and 67 for K. - - - 323

As each of the first five candidates has 323 votes, and the others only 64 each, ex-

cept K, who has 67—or, as the first five have 1615 votes, and the other five only 323

—

it is clear, and will be allowed, that the first five have a majority of the votes, and are

chosen. Yet they have not a majority of the ballots. They have, however, a major-

ity of 2-39 votes over F, G, H and I : and a majority of 256 over K.

22
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This, Mr. Harris considered as conclusive, to show that the number of ballots is not

the criterion, by which the question should be decided.

Mr. D. Sargent, in reply, observed that the selectmen committed an error in adopt-

ing the number o as a divisor in this case. He said it might sometimes be difficult to

ascertain what the divisor ought to be ; but in taking the number of ballots as a rule

to determine the choice, there could be no mistake. According to the gentleman's

doctrine, that each of the sitting members had a majority of votes, and were therefore

legally chosen, it would be easy to show, that cases might happen, in which a number

of rival candidates would all have a majority of votes : for instance, oONoters give in

their ballots for five candidates each. A, B, C, D and E—and 50 others for four can-

didates each, F, G, H and I—the whole number of votes would be 450. Divide this

number by 5, and the quotient wiil be 90. Of course, 46 would be said to make a

choice ; and each of the candidates having 50 votes, they would all b^ declared chosen.

As to the example put by the gentleman, in which he thought it so clear that the

first five candidates would be chosen ; it is true they would have a plurality of votes,

or each of them a greater number than either of the opposite candidates ; but as 323

electors voted for one list, and 323 against it, or for the opposite list, how could it be

said they had a majority ? If a plurality of votes is to make a choice, then a candi-

date having two votes would be chosen, though other candidates, however numerous,

should be voted for, provided they had but one vote each. But if, as is probable, it is

meant, by a majority of the votes, that a certain number of candidates, on the list,

had collectively a greater number of votes than certain other candidates, on another

list ; it would then follow that a large number of candidates, each having one vote

only, would be chosen ; while a smaller number of candidates, each having more than

one vote, would not be chosen. In the Charlestown election, for instance, if 120 of

the electors had voted for a list of five persons, A, B, C, D and E, and the remaining

525 electors had each voted for only one person, no two voting for the same, it would

then be said, according to this principle, that the list of five were chosen, because they

had a majority of the votes. If 300 of the electors had voted for a list of five each,

and the remaining 346 for another list of four each ; the five would also, in this case,

be declared chosen, and the four not, according to the last mentioned principle. But

according to the rule adopted by the selectmen, all the nine candidates, in the last

instance put, would be elected. The whole number of votes would have been 2884

;

this number divided by 5 would give a quotient of 576 and a fraction
;
necessary to

make a choice, 289 ; which is a less number than any'of the candidates had. A method

which leads to such absiudities, must be wrong.

Mr. Reddington said he considered this case settled by the determination of the

house in 1809, in the case of the petition of John Whiting and others, against the

election of Messrs. Ware and Mann, who were returned as members from the town of

Wrentham.^ In that case, the two members returned had a number of ballots con-

taining both their names, and a number containing only one of their names. Another

candidate's name was found on other ballots. The selectmen severed the names,

where they found them on one ballot, before they counted the votes, so that the

whole number of ballots, or persons voting, could not be ascertained.

The members' seats were declared vacated, because it could not be known whether

they were voted for by a majority of the electors.

The present case is stronger than that ; for here the house know, that no one of the

members, whose seats are in dispute, had such a majority.

' Ante, 70, 71.
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The report was agreed to ; 163 in the affirmative, 7 in the

negative.

" The principle on which the house made its decision," in

this case, seems to be simply this; that members returned,

must be voted for by a majority of the electors who vote at

the choice.^

LYNN AND LYNNFIELD.

Transient persons who came into a town a few days before the first day of May, let

themselves there as laborers for a few months, and then returned to their homes

elsewhere, were held to be ratable polls in such town.

The election of Thompson Burrill, Asa T. Newhall, Rich-

ard Breed, Parker Mudge, James Hawkes, and Eleazer C.

Richardson, members returned from the town of Lynn and

the district of Lynnfield, was controverted by Amos Rhodes

and others, on the ground that the said town and district did

not contain a sufficient number of ratable polls to entitle them

to six representatives.^

The consideration of this case was referred to the January

session,^ at which time the committee on elections reported*:

—

" That the only cause stated in the petition against the elec-

tion of the sitting members is, that the said town and district

did not contain twelve hundred and seventy-five ratable polls,

the constitutional number required to entitle the said town

and district to elect six representatives.

The petitioners, in support of their allegation, insisted, that

transient persons, who came into said town and district a few

1 One of the members, whose election was in question, in this case, appears to have

participated in the debate, without afterwards withdrawing from the house
; contrary

to the rule of parliamentary practice, which requires a member to withdraw, when mat-
ters are under discussion, in which he is personally concerned. The member is allowed

to remain until the matter is distinctly before the house, either in the form of a ques-

tion or otherwise ; he is then to be heard in his place, and to withdraw from the house,

until the subject be disposed of. In England, this rule does not now apply to the

case of a controverted election, in the house of commons ; the report of the commit-

tee thereon being made final and conclusive by statute, without the intervention of

the house.

2 34 J. H. 9. 3 Same, 153. * Same, 377.
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days previous to the first day of May last, and let themselves

to labor there for a few months, and immediately after their

service returned to their homes in other towns and other states,

were not ratable polls. But, inasmuch, as the committee are

of a difi'erent opinion, and as by adding all such cases to the

number of undisputed ratable polls, the result will exceed the

constitutional number, the committee report, that Thompson

Burrill, Asa T. Newhall, Richard Breed, Parker Mudge, James

Hawkes, and Eleazer C. Richardson, were duly elected mem-

bers, and are entitled to seats in this house."

The report was agreed to.

MARBLEHEAD.

Question—whether persons, in the naval or military service of the United States, are

ratable polls.

The election of John Bailey, Joshua Prentiss, Jr., William

Story, James Smith, Richard Prince, Jacob Willard, and

Samuel W. Phelps, members returned from the town of Mar-

blehead, was controverted by John Hooper and others, on the

ground, that the said town was not entitled, by the number of

ratable polls therein, to send seven representatives.^

The petition in this case was presented at the January ses-

sion,2 and on the twenty-fourth of February, the committee on

elections reported thereon, as follows :

—

" That a meeting of the inhabitants of said town was holden

on the thirteenth day of May last past, for the purpose of

choosing representatives from said town to the general court,

at which meeting, the said inhabitants did choose, at one

balloting, the members returned as representatives of said

town.

In this case, the assessors of the said town and the sitting

members produced, before the committee, lists of all the per-

sons in said town, whom they alleged to be ratable polls, on the

' 34 J. H. 161. « Same, 377.
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first day of May last. The said lists contained the names of

sixteen hundred and fourteen persons. Respecting ninety-

seven of the said names, the committee believe there can be

no dispute ; and that they ought not to have been borne on

the said lists ; that a further number of seventy-four are per-

sons, who, on the first day of May last, were in the service of

the United States, as seamen and soldiers, and who had

enlisted before that day, and the greater part of whom still

continue in said service. The committee, being of opinion,

that such seamen and soldiers were not ratable polls in said

town of Marblehead, added their number to the number of

ninety-seven, above mentioned, making in the whole one

hundred and seventy-one names, to be deducted from the

number claimed as aforesaid
;
leaving the number of fourteen

hundred and forty-three ratable polls in said town of Marble-

head on the said first day of May. And inasmuch as fifteen

hundred ratable polls are required by the constitution, to

enable any town to choose seven representatives in this house,

and as the town of Marblehead did not contain that number,

the committee are unanimously of opinion, and do accordingly

report, that the said supposed election of John Bailey, Joshua

Prentiss, Jr., William Story, James Smith, Richard Prince,

Jacob Willard, and Samuel W. Phelps, was void, and that

their seats ought to be declared vacated."

The report was read, and after debate thereon, it was
ordered, that the subject subside for the present.

Mr. Willard, of Marblehead, then submitted the following

order, which was assigned for consideration the next day, and

in the meantime, committed to the committee on elections.^

" Ordered, That the justices of the supreme judicial court be

requested as soon as may be, to give their opinion on the fol-

lowing questions, namely:

—

Whether citizens of the United States, belonging to any

town in this commonwealth, and having families, property, or

their birth or legal settlement therein, by entering the military

or naval service of the United States, either as officers, non-com-

' 34 J. H. 378.



174 MARBLEHEAD.

commissioned officers, or privates, do thereby become exempt

from poll taxes? and whether they thereupon cease to be ' rata-

ble polls,' within the intent and meaning of the constitution of

this commonwealth ; and whether a representation, predicated

upon a competent number of ratable polls, including some of

the above description, is unconstitutional ? and whether the

assessment and collection of taxes against such persons, pro-

vided the same be made without personal arrest, is unlawful

or actionable ?"

On the twenty-fifth of February, the report on the Marble-

head election was again taken up, and the consideration

thereof again ordered to subside for the present.

A committee was then appointed to consider, whether any

and what provision ought to be made by law, to prevent those

persons from voting, who have enlisted into the military ser-

vice of the United States, in towns in which such persons

would not, by the constitution and laws of the state, have a

right to vote, if not so enlisted.^ This committee do not ap-

pear to have made any report.

On the twenty-eighth of February, the last day of the ses-

sion, the committee on elections reported, that it was not ex-

pedient to submit to the supreme judicial court the questions

proposed by the member from Marblehead.^

SULLIVAN, SANFORD, STEUBEN.

[The elections in the first two of these towns were contro-

verted, but there does not appear to have been any report or

action of the house thereon.

Tlie election in Steuben was questioned on the ground of

a deficiency of ratable polls, and confirmed.]

» 34 J. H. 383. « Same, 405.
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CASE OF DANIEL MERRILL, MEMBER FROM SEDGWICK.

Question,—as to the right of a member, who has removed into another state, to retain

his seat.

Mr. Whitman, of Boston, moved, that a committee be ap-

pointed to inquire whether the Rev. Daniel Merrill, the mem-
ber from Sedvvick, in the county of Hancock, is entitled to hold

his seat; he having since his election removed into the state

of New Hampshire, and become an inhabitant of that state,

The consideration of this motion was referred to the next day,

at which time it w^as withdrawn by the mover.^

' 34 J. H. 240, 245. See the cases of John Shepley, member from Fitchburg, 1825

—

26, and of Emory Burpee, member from Sterling, 1838.

1814—1815.

COMMITTEE ON ELECTIONS.

Messrs. Nicholas Tilling-hast, of Taunton, Jairus Ware, of

Wrentham, Oliver Crosby, of Brookfield, Charles Davis, of

Boston, James Broivn, of Lexington.

REPORTER.

TJieron Metcalf, Esq., of Dedham.

DIGHTON.

If, in consequence of electors voting twice, either intentionally or by mistake, it be-

comes uncertain whether the person declared to be elected received the votes of a
majority of the voters then voting, the election is void.

The election of Leonard Hathaw^ay, the member returned

from the town of Dighton, was controverted by William Bay-
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lies and others, on the following grounds, alleged in their pe-

tition, namely :
—

That the meeting was conducted illegally and fraudulently;

that the selectmen kept it opon one hour and more, after they

had sorted and counted the votes, and during that period re-

ceived several additional votes ; that they destroyed several

votes; that after counting the votes, they returned* them into

the box, apparently with an intention of counting them again
;

that they rejected one legal voter ; and that several persons

put into the box more votes than one.

The committee on elections, on the eighth of June, reported

on this case as follows^:—
" A town meeting was legally holden in said town, on the

ninth day of May last, for the choice of a representative to

the present general court ; at which the selectmen of said town

proceeded to receive votes, and did receive two hundred and

fifty-four votes, and declared that Leonard Hathaway, the sit-

ting member, had one hundred and twenty-seven votes, and

Nathaniel Wheeler one hundred and twenty-seven votes, and

that there was no choice.

The committee further find, that the selectmen received the

vote of a Mr. Tubbs, and refused to receive the vote of one

Ebenezer T. Lincoln, which was for Nathaniel Wheeler, on

the apprehension that he had not the property required by the

constitution, to entitle him to vote in said election. The com-

mittee are satisfied that Mr. Tubbs was not legally qualified

to vote in the said election, he not having been a resident in

said town for one year next preceding ; but they are of opinion,

from an inventory of the property of said Lincoln exhibited,

that he was constitutionally qualified to vote in the choice of

a representative.

The committee further find, that, on the declaration being

made by the selectmen, that there was no choice, they pro-

ceeded again to receive votes for a representative, which, on

being sorted and counted, were for Leonard Hathaway one

hundred and thirty-sLx votes, and for Nathaniel Wheeler one

' 36 J. H. 117.
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hundred and thirty-four votes, and that Leonard Hathaway

was declared chosen, 'if the meeting was legal.' The com-

mittee, however, have strong reasons to believe, from the

depositions of sundry persons present at said meeting, that

several persons voted twice, either intentionally or by mistake,

at said balloting, whereby it is rendered wholly uncertain

whether the said Hathaway had a majority of the votes of the

voters then voting in said election. And inasmuch as it is

thus uncertain from the foregoing statement, whether a ma-

jority of the legal voters present at said meeting, and voting

in said election, were for the said Leonard Hathaway,—as well

as for the reasons first stated,—the committee ask leave to

report, and do report, that the supposed election of the said

Leonard Hathaway is void, and that he is not entitled to a

seat, and that the same ought to be declared vacated."

The report was agreed to, by a vote of'99 to 8.

Nathaniel Wheeler, the candidate voted for as abovemen-

tioned, then (on the same day) petitioned the house that he

might be admitted to a seat, on the ground, that he had been

duly elected.^

The commitree on elections, to whom his petition was re-

ferred, reported at the January session following, that no evi-

dence had been produced before them to show that the peti-

tioner had been elected a member from the town of Dighton,

and, therefore, that he have leave to withdraw his petition.^

The report was agreed to.

[The committee having found that one vote was to be

added to the whole number, at the first balloting, and one to be

deducted therefrom, the aggregate would remain the same,

and the question would be, for which of the candidates, re-

spectively, these votes were to be counted. Lincoln's vote

would have been given, and was therefore to be counted for

Wheeler. If then Tubbs's vote had been given for Wheeler,

and included in the vote counted for him, it being deducted

therefrom. Wheeler's vote would have stood as before, and

there would have been no choice. If on the other hand,

•aiJ. H. lis. 'Same, 465.
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Tubbs's vote had been given for Hathaway, and included in

the votes counted for him, Wheeler's vote would have been

increased by Lincoln's vote to 138, and Tubbs's vote being

deducted from Hathaway's vote, the latter would have been

reduced to 136, and Wheeler would consequently have been

elected. When, therefore, the committee, upon Wheeler's

petition, reported, that no evidence had been produced before

them to show, that the petitioner had been elected, it was

probably upon the ground, that he had been unable to prove

that Tubbs voted for Hathaway.]

SPENCER.

Of residence, within the meaning of the constitution.

The election of James Draper, Jr., the member returned

from the town of Spencer, was controverted by Frederick

Stowe and others,^ on the ground, stated in the following re-

port ^ of the committee on elections, which was made on the

sixth of June, and agreed to the same day, namely :

—

" The only cause stated in the petition against the election

of the sitting member is, that one Walton Livermore was

permitted to vote at said election, who had not resided in said

town one year next preceding, and that as said member had

a majority of but one vote, if said Livermore had not voted,

there would have been no choice.

The committee find, that Livermore removed from Dor-

chester to Spencer, with his cfiects, on the seventh day of

April, 1813; that he tarried there eight days, entered into a

copartnership in trade, hired a house and store, procured pro-

visions for housekeeping; that he was absent from Spen-

cer about one month after the 15th day of April, 1813, a

part of the time in Dorchester, and a part of the time

in Boston, purchasing goods for his store ; that he then

returned to Spencer, and has resided there ever since.

» 35 J. H. 9. 2 Same, 102.
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And the committee are unanimously of opinion, that said

Livermore had a constitutional right to vote at such election,

and do accordingly report, that James Draper, Jr., Esq., the

sitting member, is entitled to a seat."

Note. By the constitution, chap. 1, sec. 3, art. 4 :
" every

male person, being twenty-one years of age, and resident in

any particular town in this commonwealth for the space of

one year next preceding, having a freehold, &cc.—shall have a

right to vote in the choice of a representative or representa-

tives, for the said town."

The words " resident," and " inhabitant," in the state con-

stitution, are supposed, generally, to have the same meaning.

It is so at common law. The question often arises, what

constitutes a resident or inhabitant ?

The opinion of the committee, which was confirmed by the

house, in the above case, comes precisely within the descrip-

tion of a resident or inhabitant, given by judge Peters, of

Pennsylvania, in the case of the United States vs. the Penelope,

namely : " An inhabitant, or resident, is a person coming into

a place with an intention to establish his domicile or per-

manent residence, and in consequence actually resides : under

this intention, he takes a house, or lodgings, as one fixed or

stationary, and opens a store, or takes any step preparatory to

business, or in execution of this settled intention."—2 Peters's

Admiralty Decisions, 450.

The constitution provides, that a person shall be considered

an inhabitant "where he dwelleth or hath his home." Walton

Livermore was considered, by the committee and house, as

dwelling and having his home in Spencer, within the meaning

of the constitution, from the 7th day of April, 1813, to the day

of Mr. Draper's election.
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NANTUCKET.

At a meeting for the choice of a representative, the selectmeu refused to put or hear

debnte upon a motion, regularly made and seconded, that no representative should

be sent, and ordered the voters to bring in their votes. The voters insisting upon

their right to debate the motion, the chairman of the selectmen ordered the sheriff

to read the riot act, which was done, and thereupon about half of (hose present left

the meeting. During these proceedings and afterwards votes were received, being

handed from one to another till they reached the ballot box. An election so made

was held void.

The election of Micajah Gardner, returned a member from

the town of Nantucket, was controverted by William Coffin

and others,^ on the ground, that the selectmen, at the meeting

held in said town for the choice of a representative, refused to

put a motion regularly made and seconded, that the town

should not send any representative, and that, in other respects,

the meeting was conducted in an irregular, illegal and tumul-

tuous manner. They also alleged, that it was not warned in

the manner prescribed by a vote of the town, passed Novem-

ber 18, 1725-6, and never since varied from, except in one or

two extreme cases.

The committee on elections made the following report in

this case, on the eighth of June-:—
" A meeting was holden in said town, on the seventh day

of May now last past, for the choice of a representative or

representatives from said town to the present general court

;

the proceedings at said meeting w^ere orderly, until a motion

was regularly made and seconded, that the town should not

send any representative the present year, and several of the

voters attempted to debate on that motion, which the select-

men, by their chairman, prevented, by declaring, that the

meeting was not a meeting for debate, and that he could not

receive the motion nor permit any debate to be had thereon

;

alleging that the motion was not contemplated by the warrant

nor by the law ; and precipitately left his seat and ordered the

voters to bring in their votes. This refusal and conduct pro-

1 35 J. H. U. 2 Same, 120.
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duced a very considerable degree of excitement in the meet-

ing ; the voters insisting upon their right to have the motion

debated and decided, and the selectmen persisting in their

refusal. The committee further report, that while the voters

were insisting upon their rights as aforesaid, the chairman of

the selectmen ordered the sheriff of the county to read the

riot act, which was read by him accordingly; by which all the

persons present were ordered to disperse. There were about

four hundred persons present in and about the house, in which

the meeting was held, about two hundred of whom obeyed

the command of the riot act. While the riot act was reading,

and after it was read, the selectmen received and continued to

receive votes, (which were given in a most singular manner,

being handed from one to another, until they arrived at the

ballot-boxes) and declared Micajah Gardner to be chosen by

all the votes excepting one.

The committee further report, that the disorder and con-

fusion, which took place at the meeting, are to be attributed

solely to the unconstitutional and illegal refusal of the select-

men to sustain the motion and hear debate thereon as afore-

said ; and that there was no justifiable cause for ordering the

riot act to be read, no riot existing at the time, nor anv dis-

order, except what was produced by the conduct of the select-

men themselves.

After the decisions of the house of representatives,^ and of

the supreme judicial court ,2 that the right to send a represent-

ative is a corporate right, vested in towns, which right, of

course, it is at the option of a majority of legal voters, present

at a town-meeting for the choice of a representative, to waive

or exercise ; the committee cannot but express their surprise

that the selectmen of Nantucket should have deprived the in-

habitants of that town of that right.

The sitting member was not present at said meeting, and

had no concern in the transaction.

From the above facts, evincing that the meeting aforesaid

was conducted by the selectmen of said town in an an uncon-

•1 See thecftSG of Roxbury, 1813-U, ante, 1-57. - 7 Mass. Rep. 526 ; ante, 117.



182 DEDHAM.

stitutional and illegal manner, the committee report, that the

supposed election of Micajah Gardner as a representative from

the town of Nantucket to this house, on the seventh day of

May now last past, was utterly void and of no effect, and that

his seat be declared vacated."

The report was agreed to by a vote of 95 to 6.

An order was subsequently passed, directing thft committee

on accounts to receive and allow Mr. Gardner's account for

travel as a member of the house.^

DEDHAM.

When a member's qualification as to property is questioned, the burden of the proof

is on the petitioners.

The election of Erastus Worthington, one of the members

returned from the town of Dedham, was controverted by

Samuel Swett and others, on the ground that he was not qual-

ified in respect to property, as required by the constitution.^

The committee on elections, at the January session, made

the following report,^ in this case, which was read and agreed

to:— ^

" The only objection, stated against the said Worthington's

election, is, that he is not qualified according to the constitu-

tion, to sit as a member, not having, for one year preceding

his election, been seised in his own right of a freehold of the

value of one hundred pounds within said town, or any ratable

estate, to the value of two hundred pounds ; but inasmuch as

no evidence has been produced to the committee by said pe-

titioners showing that he was not constitutionally qualified in

that respect : the committee ask leave to report, and do report,

that the said Erastus Worthington, Esq., was duly elected, and

is entitled to his seat." ^

> 35 J. H. 144. 2 Same, 18. 3 Same, 465.

* See the case of Pembroke, 1786-7, ante, 21.
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LANESBOROUGH AND xNEAV ASIIFORD.

The inhabitants of a district, whose act of incorporation authorized them to join with

a neighboring town in the choice of representatives, but did not require the select-

men of the latter, in any way, to give notice to the inhabitants of the district of the

time and place of meeting for that purpose, were held not to be entitled to vote in

such choice, unless they were legally warned to attend the meetings therefor ; al-

though they had been accustomed, for many years after the act, to attend the meet-

ings of the town for the choice of representatives, without any warrant being

previously issued by the selectmen of the district for the same ; and although it

had been the practice of the selectmen of the town, for some years, to give season-

able notice of such meetings to the selectmen of the district, who thereupon issued

their warrants accordingly to the inhabitants of the same : It was held, also, that

if no legal notice of a meeting of the town for the choice of representatives waa

given to the inhabitants of the district in consequence of a neglect of the select-

men of the town to give information thereof to the selectmen of the district, the

town might nevertheless refuse to receive the votes of the electors of the district,

(although after receiving them at one balloting) and might alone choose a represen-

tative.

Where the return of a representative, elected by the votes of a town and a district

annexed to it for the purpose of electing representatives, was signed by the select-

men of the town only, the house directed the member to procure a certificate of the

selectmen of the district.

The election of Henry Hubbard, returned a member from the

town of Lanesborough and the district of New Ashford, was

controverted by the selectmen of New Ashford, and by Sam-

uel H. Wheeler and other?, on the ground, that at the meeting

of the said town and district, for the choice of a representa-

tive, the votes of New Ashford were refused by the selectmen

of Lanesborough. The seat of Mr. Hubbard was also claimed

by Henry Shaw, wiio alleged himself to have been elected by

a majority of the votes given in at the said meeting.^

The committee on elections, at the January session, made

the following report in this case, which w^as agreed to :

—

" That by an act of this commonwealth, passed the 26th

day of February, 17S1, (st. 1780, c. 20,) a certain tract of land

called New Ashford, in the county of Berkshire, was incor-

porated into a district, by the name of New Ashford, and

vested with all the powers of towns in this commonwealth,

that of sending a representative to the general court excepted,

>3oJ. H. II. 'Same, 420.



184 LANESBOROUGH AND NEW ASHFORD.

' but for that purpose had liberty granted them to join with

the town of Lanesborough ;' that availing themselves of that

liberty, the inhabitants of New Ashford joined with the town

of Lanesborough, in the choice of a representative for said

town and district, from the time of its incorporation to the

ninth of May last, without any objection from said town; that

it was the practice of the inhabitants of said district, who
were qualified to vote in the choice of a representative, to re-

pair to Lanesborough, and give in their votes for a representa-

tive promiscuously with the legal voters of Lanesborough, till

the 3''ear 1804, no warrant previously to that time ever having

been issued by the selectmen of New Ashford to notify the

voters therein of the meeting ; that from said time to the

present year, warrants have been issued for said purpose, and

seasonable notice of the meeting used to be given by the se-

lectmen of Lanesborough to the selectmen of New Ashford

until the present year, when no such notice was given ; that

the practice has been for the selectmen of both town and dis-

trict to preside at said meeting, and both to sign the certificate

of the person elected.

The committee further report, that, pursuant to a warrant

issued by the selectmen of Lanesborough, the qualified voters

therein met on the second day of May last, for the choice of

representatives ; those of New Ashford met with them for the

same purpose. The selectmen of Lanesborough called for and

collected the Lanesborough votes, and then handed the hat,

with the votes therein, to the selectmen of New Ashford, for

them to collect their votes, but on being sorted and counted,

there resulted no choice. A debate ensued on the expediency

of voting again, but the meeting was adjourned by the joint

vote of the town and district, to the ninth day of May fol-

lowing.

The committee further report, that on said day the town

and district again met for the purpose aforesaid, and after the

meeting was opened, and previously to the votes being called

for, a gentleman of Lanesborough proposed to the meeting,

that to avoid further difficulty, they should proceed and elect
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both of tlie candidates for representatives, who had the princi-

pal part of the votes of the former meeting. This proposition

was objected to by several persons present, upon which the

Hon. Mr. Hubbel, of Lanesborough, stated, that unless the

proposition was acceeded to, the votes of New Ashford should

not be received and counted with the votes of Lanesborough

in the choice of a representative, as the town of Lanesborough

was determined to choose one by themselves, after which the

district might choose another without opposition ; this declar-

ation he said he made to the meeting, at the request of a number

of gentlemen of said town, among whom were the selectmen,

who had previously agreed to pursue this course. The select-

men of Lanesborough then called for the votes of the town,

which being sorted and counted, there were for Henry Hub-

bard Esq., 106 votes, Henry Shaw, 88 votes, scattering 5 ;
they

then declared Henry Hubbard, Esq., elected by a majority of

13 votes, and gave the hat, in which they were received, to the

selectmen of New Ashford, who collected their votes, and call-

ing on the selectmen of Lanesborough to assist in counting

them (which they refused to do) found for Henry Shaw, 41

votes, Henry Hubbard, 4, scattering 1 ;
they then added the

votes of town and district together, and declared Henry Shaw
elected by a majority of 13 votes, and thereupon made out a

certificate of his election, and requested the selectmen of

Lanesborough to sign it with them, which they also refused.

The committee further report, that for want of information

of the time of the meeting in Lanesborough, no warrant was

issued by the selectmen of the district to notify the voters

therein, and no notice other than verbal was given them of the

meeting.

The committee do further report, that they have examined

the act giving liberty to said district to join with Lanes-

borough in the choice of a representative, as well as other acts

incorporating other districts with similar privileges ; and as it

has been determined by the justices of the supreme judicial

court, that the right a town has of sending a representative is

a corporate right, which decision has been recognized by this

24
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house, so the committee consider that the right of a district to

join with a town in choosing one must also be corporate, and

the legal voters therein must exercise their privilege of voting

as members of their corporation. And as a corporation caimot

legally perform any corporate act unless its members are duly

notified and convened, and it appearing to the committee that

the qualified voters in said district, at the meeting aforesaid,

were not so convened, no wan-ant for notifying said meeting

having been issued by the selectmen thereof, as before men-

tioned, consequently their votes, in the opinion of the com-

mittee, could not legally be received and counted at said elec-

tion ; but as it appears that Henry Hubbard, Esq., had a

majority of the votes of the qualified voters of the town of

Lanesborough, duly notified and convened for the choice of a

representative, on the said ninth day of May, as before stated,

the committee ask leave to report, and do unanimously report,

that the said Henry Hubbard, Esq., was duly elected, and is

entitled to his seat."

Note. The colony charter, granted by Charles I., did not

distinctly authorize the freemen of " Massachusetts Bay," to

elect representatives, but in general terms made it lawful for

the governor or the deputy governor and the assistants and

freemen assembled in general court, or other court specially

summoned for the purpose, to make ordinances and laws for

settling forms of government and magistracy, and such officers

as they might find " fit and necessary for said plantation."

The colonial ordinances respecting representatives, which

passed in 1636, '38, and '53, and were formed into one in 1658,

made it " lawful for the freemen of every town to choose (by

papers) deputies for the general court." Then followed a pro-

vision :
" No town shall send more than two deputies, and no

town that hath not to the number of twenty freemen shall

send more than one deputy ; and such plantations as have not

ten freemen shall send none, but such freemen may vote with

the next town, in the choice of their deputies, till this court

take further order." The manner, in which the freemen of

such plantations should be warned to meet with those of
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an adjoining town, is not directed in these ordinances. Nor

does it very clearly appear, from any of the colony laws, how-

town meetings were warned. Nothing more definite and par-

ticular is to be found, than that it was the duty of the con-

stables of every town, to " call together their freemen," to give

in their votes for magistrate.

The province charter, granted by William and Mary, or-

dained that the great and general court or assembly should

" consist of the governor and council or assistants for the time

being, and of such freeholders of the province, as should be

elected by the freeholders, and other inhabitants of the respec-

tive towns or places." And each town and place was thereby

"empowered to elect and depute two persons and no more, to

serve for, and represent them respectively, in the said great and

general court or assembly." This charter also gave authority to

the general court, " from time to time, to direct, appoint, and de-

clare, what number each county, town, and place, should elect

and depute to serve for, and represent them respectively." By
virtue of this authority, the general court, in 1692, passed an

act, which contained the following clause :
" That henceforth

every town within this province, consisting of the number of

forty freeholders, and other inhabitants, qualified by charter to

elect, shall, and hereby are enjoined to choose and send one

freeholder as their representative ; and every town consisting

of the number of one hundred and twenty freeholders and

other inhabitants, qualified as aforesaid, or upwards, may send

two such representatives ; and each town of the number of

thirty freeholders and other inhabitants qualified as aforesaid,

or upwards, under forty, are at liberty to send one or not. And
all towns under thirty freeholders, may send one to represent

them, or join with the next town, in the choice of their rep-

resentatives, they paying a proportionable part of the charge."

—Stat. 4. of WiUiam and Mary, c. 19.

The ratio of representation was subsequently altered, but no

new provisions were introduced respecting the union of towns

and districts in the choice of representatives.

The statute of 4 William and Mary, cited above, also di-
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rected, that when the governor should see fit to convene a

general court, writs should issue from the secretary's office,

directed to the sheriffs or marshalls, commanding them to send

precepts, to the selectmen of the several towns, to assemble

the freeholders, &c., to elect one or more representatives, ac-

cording to their numbers ; and the selectmen were directed to

preside at the meetings, and to make return, *under their

hands.

A previous statute passed in the same year, had made it the

duty of the constables of the several towns, to warn all town-

meetings, having a written order therefor from the selectmen.

It does not appear, however, from the province laws, in what

manner " towns under thirty freeholders " were to be warned,

when they chose to "join with the next town in the choice of

their representatives."

But the legislature, under the last charter, incorporated

several new towns, " with all the powers, privileges and im-

munities of other towns, that of sending a representative to

the general assembly only excepted." In some instances,

the new towns w^ere to have no vote in the choice of representa-

tives, as Belchertown, Shutesbury, and Coleraine, incorporated

in 1761. In others, a right was granted to them to join

with a contiguous town in the choice of a representative, as

Great Barrington in the same year, Wilbraham in 1763, and

Fitchburg, in 1764. In these cases, the selectmen of the old

towns, with which the new had liberty to unite, were directed

to issue their warrant to the constables of the new town, re-

quiring them to notify the inhabitants of such town, of the

time and place of meeting for the choice of a representative.

In many instances, under the provincial charter, the legisla-

ture incorporated districts, and invested them with all the

powers of towns, except that of sending a representative.

Some of these districts were left entirely without a voice in

the election of a representative, as Ware and Natick. Others

had liberty granted them to join for that purpose with a

neighboring town, as Oakham, Pepperelborough, South Brim-

field^ Stoughton. In these cases, the statutes incorporating the
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districts directed the mode in which they should be notified of

the time and place of election. The mode was not uniform.

In the majority of statutes, which have been examined, the

selectmen of the town were directed to issue a warrant to

the constable of the district, requiring him to notify the in-

habitants of the district. Some statutes directed the select-

men of the town to give notice to the clerk of the district, of

the time and place of meeting, who was to set up notifications

thereof in some public place in the district. Other statutes

directed the selectmen of the town to give notice to the in-

habitants of the district.

Under the constitution, the legislature have also incorporated

districts, with all the powers of towns, except that of sending

a representative. For this purpose, they have, with a few

exceptions, (as Plainfield, Bethlehem,) had liberty to unite

with an adjoining town. And in all cases that have been

found, except that of New Ashford, the statute directs the

selectmen of the town, to give notice of the time and place of

meeting to the district, and points out the manner. In some

cases, they are to issue their warrant to the constables of the

district, requiring them to notify the inhabitants ; in some, to

give notice in writing, to the selectmen of the district, " to the

intent that they may issue their warrant to the constables, to

warn the inhabitants ;" in others, to give similar notice to the

clerk of the district.

The act erecting New Ashford into a district was the first

of the kind that passed after the adoption of the constitution,

and by it, " the said district is invested with all the privileges,

powers and immunities that towns in this commonwealth by

law do or may enjoy, that of sending a representative to the

general assembly only excepted, but hereby have liberty

granted to them to join with the town of Lanesborough for

that purpose." No provision is made in this act, for giving

notice to the inhabitants of New Ashford, of the time and

place of meeting for the choice of representatives, nor is there

any general statute, which provides for such cases.

The constitution secures to " every corporate town, contain-
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ing one hundred and fifty ratable polls," the right to elect a

representative. This right is corporate, and has always been

held to be incident to towns incorporated since, as well as

those which existed before the adoption of the constitution.

And it may be questionable, whether under the province char-

ter, the legislature had authority to prohibit a town incorpo-

rated by them, from sending a representative. »The charter

conferred the right as explicitly as the constitution. And it is

not easily perceived, how the right could be legitimately

restrained under the former, more than under the latter. In-

deed, the provincial legislature, in 1775, declared all such

restraining acts, even in the case of districts as well as towns,

to be " against common right, and in derogation of the rights

granted by the charter." With respect to districts, the spirit

of the times seems to have carried the declaration too far,— for

these corporations had no more rights under the charter, than

they have under the constitution,— and it has never been con-

tended that, by the constitution, districts, when incorporated,

have of course a right to send a representative to the legisla-

ture. It is believed, however, that towns have always had

this right, from the time of the first colonial ordinances on the

subject.

Had the statute incorporating the district of New Ashford,

made it the duty of the selectmen of Lanesborough, in any

way, to give notice to the inhabitants of the district, of the

time and place of meeting for the choice of a representative,

their neglect of such duty might have presented a different

question to the consideration of the committee and the house.

But as no such legal duty was imposed on them, and as the

town of Lanesborough, containing the requisite number of

ratable polls, had a right, independently of its connexion with

the district, to send a representative; as the meeting of the

inhabitants of the town was legally warned (and no question

was made respecting the legality of the adjournment) ; as it is

clear that the inhabitants of the district could not legally vote,

without being legally warned ; there seems to be no room for

doubt concerning the correctness of the report of the com-
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mittee, and the decision of the house. The neglect of the

district could not deprive the town of a right, which the con-

stitution had secured to it, before the district had a corporate

existence.

When a town and district unite in the choice of represent-

atives, the practice has been, as far as is known, for the select-

men of both to join in making and signing a certificate and

return of the election. This practice has been sanctioned by

the house of representatives. In 1812, the return from the

town of Buckfield, was not signed by the selectmen of the

district of liiram, which is annexed to that town for the pur-

pose of choosing a representative, and the house directed the

member returned, to produce a certificate of the selectmen of

the district, in order to hold his seat. xVnd if the inhabitants

of New Ashford had been legally warned, the return in the

above case, signed by the selectmen of Lanesborough alone,

would have been insufficient.

NEWBURY.

A town having voted to send six representatives, to be voted for on one ticket, some

of the electors brouglit in their ballots for the whole number; some for a less num-
ber ; some six sepa'-ate ballots with one name on each ; and one voter, after having

carried in a ballot with one name on it, carried in a second with five names on it.

After the votes were thus received, they were cut and severed before they were

counted. It was held, that the manner, in which the votes were received, dealt

with and counted, rendered it impossible to determine the number of persons, who
voted in the election, and that the election was therefore void.

TuE election of Daniel Emery, Silas Little, John Osgood,

Ebenezer Hale, Josiah Little, and Oliver Pilsbury, members
returned from the town of Newbury, was controverted by

Nathaniel Emery and others, on the ground, that the manner

of voting at the election was such as rendered it impossible to

ascertain how many persons voted, and consequently that it

was uncertain, whether any or either of the members returned

received a majority of the votes.^

> 3oJ H. 20.
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At the January session, the committee on elections made
the following report, which was agreed to, namely^:—

" A meeting, duly convened for the choice of representatives

from said town, was there holden on the twelfth day of May
last ; at which it was voted to send six representatives, and

also voted, that the votes should be brought in for the same

on one ticket. The selectmen presiding received an i\nknown

number brought in that manner, and some with three, four,

and five names thereon, and from some voters they received

six separate ballots with one name on each ; and one voter

after having carried in a ballot for one representative, (not

knowing the manner of voting) was afterwards permitted to

carry in another ballot, with five names. After the votes were

received as aforesaid, they were principally cut and severed,

before they were counted.

The committee further report, that from a copy of the record

of the meeting, it appears that after*the votes were severed as

aforesaid and counted, there were for Daniel Emery, 164 votes;

Silas Little, Esq., 168 ; John Osgood, Esq., 127 ; Col. Ebenezer

Hale, 517 ; Josiah Little, Esq., 109
;
Major Oliver Pilsbury, 138

;

John Rollins, 85; Capt. David Little, 22; Capt. Thomas Car-

ter, 24 ; Moses Little, Esq., 2 ; Jacob Little, 2 ; Richard Pike,

5 ; Nathaniel Moody, 2 ;
Nathaniel Emery, 1 ; Jacob Morril,

2 ; John Obrien, 1 ; Edmund Little, 1 ; Moses Dole, Jun., 1
;

Paul Adams, 1. And that the gentlemen having the six

highest numbers, in the above list, were considered as chosen.

The committee further report, that by several depositions

produced from persons attending the meeting, it appeared to

be their belief and opinion, that not more than two hundred

persons voted at said election, but they mentioned no circum-

stances, either by counting or otherwise, which led them to

such belief

The committee do further report, that the irregular manner

in which the ballots were received, as also the severing them

before they were counted, rendered it impossible to determine

the number of persons voting in said election, and thereby

> 35 J. H. 432, 446.
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ascertain what number constituted a majority; and as all

elections of members of this house should ever be certain, and

it appearing to the committee from the proceedings aforesaid,

that it is uncertain whether the members returned were actu-

ally elected, not knowing whether each of them had a majority

of the votes, the committee ask leave to report, and do unani-

mously report, that the said Daniel Emery, Silas Little, John

Osgood, Ebenezer Hale, Josiah Little and Oliver Pilsbury,

Esquires, were not legally chosen, and are not entitled to seats

in this house, and that the same be declared vacated."

Note. The principal ground of the decision, in the fore-

going case, was the uncertainty of the election.

A note would not have been subjoined in this place, but at

the request of some very intelligent members of the house,

who expressed an apprehension that the facts stated in the

above report would not, upon strict examination, warrant the

conclusion, which the committee have drawn.

The whole number of votes, according to the report, must

have been one thousand and twelve. Had the commdn meth-

od of ascertaining the majority in such cases been adopted,

namely : dividing the whole number by the number which the

town had voted to send, the result would have been, that no

one had a majority ; 168 (the highest number) being a fraction

less than one-sixth. Such a method, however, was proved to

be fallacious, and decided to be improper, in the case of the

Charlestown election, in 1813.

In the above case, it is obvious to observe, in the first place,

that the number of tickets, which contained six names, was

unknown. It might have been only twenty, or it might have

been one hundred and sixty-eight. In the next place, there is

the same uncertainty as to the number of tickets, which con-

tained three, four, and five names ; with the still further un-

certainty, respecting the number of those who gave in " six

separate ballots, with one name on each." And though no

suspicion of fraud or unfairness was suggested, yet, for aught

that appears, those who gave in six separate ballots might have

given them all for one candidate. It is demonstrable, that if

25



194 CASE OF SOLOMON AIKEN.

this had been done by as many as twenty-five voters, it would

have overbalanced the whole number (149) given for those,

who were not returned as elected. It would seem, that noth-

ing could be more plain than that a majority of votes might

thus have been given by a minority of the voters. Many

other illustrations, equally strong, are suggested by the facts

stated in the report.

Although there is the highest degree of probability, that

those, who were returned, were chosen by a majority of the

electors, yet, the house decided that nothing short of legal

certainty would entitle them to retain their seats. The case

of the Wrentham election in 1809 (ante^ 70), which was the

same in principle, was decided in the same manner, and con-

sidered as a binding precedent.

After the acceptance of the report, it was ordered, that the

committee on the pay roll be directed to make up the travel

and attendance of the members from Newbury, during the

present session of the general court, to this day (February

25th) inclusive.!

CASE OF SOLOMON AIKEN, MEMBER FROM DRACUT.

The office of c haplain in the army of the United States is incompatible with that of

representative.

A committee was appointed at the January session, to in-

quire whether any members of the house held any office under

the authority of the United States, incompatible with their

holding a seat in the house, with power to send for persons

and papers.2

The committee reported, on the third of February, that the

member from Dracut, the Rev. Solomon Aiken, had been ap-

pointed, by the president, a chaplain in the service of the

United States; that he had accepted the appointment, and

entered upon the duties of his office ; and that, in their opin-

' 35 J. n. 446. « Same, 266.
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ion, such appointment and acceptance were inconripatible with

his holding a scat in the house.

The report was considered and accepted, and the seat of

Mr. Aiken declared vacated ;^ and

It was then ordered, that the committee on the pay roll

make up his pay for travel and attendance, as a member, to

the third of February, inclusive.

[Mr. Aiken was returned a member the next year, and again

excluded, for the same cause, by a vote of 264 to 12.^]

1 35 J. H. 317, 327. 2 See 36 J. H. 10, 26, 38.

1815—1816.

COMMITTEE ON ELECTIONS.

Messrs. Dudley L. Pickman, of Salem, Jairus Ware, of Wren-

tham, Charles Davis, of Boston, James Brown, of Lexing-

ton, Jonathan H. Lyman, of Northampton.

REPORTER.

Theron Metcalf, Esq., of Dedham.

NANTUCKET, SHARON.

The right to send a representative is a corporate right, which to^vns may exercise or

waive, at their pleasure; and, therefore, if selectmen refu«5e to put a motion; regu-

larly made and seconded, in town-meeting, " that the town send no representa-

tive," or to see if the town will choose a representative ;** but call for and receive

votes for a representative, an election so made is void.

The election of Micajah Gardner, returned m member from

the town of Nantucket, was controverted by William Coffin,

and others,^ and the election of Ziba Drake, returned a mem-

ber from the town of Sharon, was controverted by Nathaniel

Morse and others,^ on the ground, that, at the meetings held

in those towns respectively, motions were regularly made and

' 36 J. H. 12. 2 Same, 39.
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seconded, in the town of Nantucket, " that the town send no

representative," and in the town of Sharon, " to see if the

town would choose a representative," which motions the

moderators of the said several meetings refused to put to

vote, but thereupon immediately called for and received votes

for representatives.

The petitions in these cases, were presented at the May-

session, and referred to the committee on elections, who made

the following report thereon ^ :

—

" Town-meetings were duly had and convened in said towns

of Nantucket and Sharon, in the month of May last, for the

choice of representatives to the present general court. At

each of the said meetings, motions were regularly made and

seconded (in effect), that each of the said towns should not

send representatives to the general court tlie present year; and

the moderators of the several meetings refused to submit the

questions for decision, urging that they were prohibited by the

constitution and laws of the commonwealth, from putting

motions of that nature. It appearing to the committee, that

different opinions are formed in ditferent parts of the common-

wealth, respecting the question whether a town may constitu-

tionally and legally vote not to send a representative to the

general court
;
notwithstanding the decision of former houses

of representatives on this subject, and the opinion of the hon-

orable the justices of the supreme judicial court, which seems

to be expressed in the opinion they gave on the question re-

specting aliens, submitted to them by a former house of repre-

sentatives ; and inasmuch as the present question was not then

directly before the honorable judges, and the committee having

had before them some evidence that one of the justices of the

supreme judicial court, at the last session of the same, holden

in Boston, in the county of Suffolk, and for the counties of

Suffolk and Nantucket, on the trial of an indictment, then and

there pending against the selectmen of Nantucket, did express

an o])inion, in some degree contrary to the one incidentally

given and expressed as aforesaid; it has, in the opinion of the

' 36 J. II. 120.
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committee on elections, become highly necessary to have all

doubts on the question before referred to removed, that the

same understanding on the subject may be made to prevail in

all the towns and in all the departments of the government of

the commonwealth. Wherefore they respectfully report their

opinion, of the expediency of this honorable house of repre-

sentatives passing an order, by which the opinion of the jus-

tices of the supreme judicial court may be requested on the

following question :

—

Whether a town, having by the constitution a right to send

a representative or representatives to the general court, can

constitutionally and legally vote not to send a representative,

and whether such vote w^ould be binding on a minority of

voters dissenting therefrom in such town."

The report was agreed to, and the order recommended by

the committee adopted.

The committee subsequently recommended a reference of

these cases to the next session, and they were referred ac-

cordingly.^

At the January session, a communication was received from

the justices of the supreme judicial court, answering both

questions in the affirmative.

The committee thereupon reported the facts in these two

cases, as already above stated, and concluded :
" That although

some doubts may have heretofore existed, whether towns, con-

stitutionally entitled to choose representatives, can legally

waive the exercise of their right, yet by recurring to former de-

cisions of this house, as well as the decision of the honorable

justices of the supreme judicial court, on questions recently

proposed to them, by this house, it is settled, that the right to

send a representative is a corporate right, and that a town can

constitutionally vote not to send a representative to the general

court, if it choose to waive its privilege in that respect. And
inasmuch as the qualified voters in said towns were, in the

opinion of the committee, deprived of their constitutional rights,

by reason of the motions made as aforesaid not being put to

' 3G J. H. 126.
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them, at said meetings, for their determination, the committee

ask leave to report, and do unanimously report, that the said

Micajah Gardner, and Ziba Drake were not duly elected, and

are not entitled to seats in this house. The report was agreed

to.

OPINION OF THE JUSTICES OF THE SUPRExME JUDICIAL COURT, ON

THE QUESTION, WHETHER A TOWN, HAVING A RIGHT TO ELECT

A REPRESENTATIVE, CAN CONSTITUTIONALLY VOTE NOT TO

SEND.

The right of a town, to elect a representative, is a corporate right, secured by the

constitution, to be exercised only in a corporate capacity ; and if a town votes not

to elect, or not to elect the whole number to which it is entitled, a minority of the

electors, dissenting from such vote, cannot legally proceed to an election.

The committee on elections, to whom were referred the pe-

titions against the elections in Nantucket and Sharon, at the

May session, having recommended the adoption of an order

for obtaining the opinion of the justices of the supreme judicial

court on the questions involved therein, it was accordingly

" Ordered, That the honorable the justices of the supreme

judicial court be, and they hereby are requested to give their

opinion on the following question :

—

Whether a town, having by the constitution a right to send

a representative or representatives to the general court, can

constitutionally, and legally, vote not to send a representative,

and whether such vote would be binding on a minority of

voters dissenting therefrom in such town."

At the January session, the following communication from

the justices of the supreme judicial court, in answer to the

questions proposed to them, was received and referred to the

committee on elections^ :

—

" To the speaker of the house of representatives of the gen-

eral court of Massachusetts.

• 3G J. H. 217.
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Sir,— The undersigned, justices of the supreme judicial

court, have considered the several questions proposed to them,

by an order of the house of representatives, passed 13th June,

1815, and request you to make known the following as their

answer.

They are satisfied that the right to send a representative is

a corporate right vested in the several towns by the constitu-

tion, and can be exercised by them only in a corporate capacity

;

and it necessarily follows, that when a town is legally assem-

bled for the purpose of electing a representative, if a vote pass

not to send one, the minority dissenting from that vote cannot

legally proceed in the choice.

The undersigned have recurred to the opinion expressed by

three of the justices of the court upon these points, in their

answer to questions proposed to them by an order which

passed the honorable house of representatives, on the 6th of

February, 1811.

As that opinion was incidentally given in discussing an-

other question, the undersigned have deliberately revised the

subject ; and the result is, that the survivor of the three justices

who signed that answer remains of the same opinion therein

expressed, and the rest of the undersigned justices fully con-

cur in it.

By the constitution, chap. 1, sec. 3, art. 2, it is provided,

" that every corporate town, containing one hundred and fifty

ratable polls, may elect one representative
;

every corporate

town, containing three hundred and seventy-five ratable polls,

may elect two representatives," and so on, making two hun-

dred and twenty-five ratable polls, the mean increasing

number.

This article of the constitution, of itself, would seem to im-

pose no duty upon towns, but only secure to them a right or

privilege, which they might waive or improve, at their pleasure.

But by the third paragraph of the same article, it is pro-

vided, " that the house of representatives shall have the power,

from time to time, to impose fines upon such towns as shall

neglect to choose and return members to the same, agreeably
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to the constitution." Taking both clauses together, it is ob-

vious, that to send a regresentative is a corporate duty as well

as a corporate right, for the neglect of which the house may-

impose a fine, but which neglect they are under no obligation

by the constitution to punish. If the house may excuse the

delinquency, we think it clear that a town may constitutionally

vote not to send, and so incur the risk of a fine, or trust to the

clemency of the house, and that in such case the minority

cannot impose a burden upon the town, which the house of

representatives may excuse them from bearing.

It appears to the undersigned, a,ho, that the duty prescribed

by the constitution extends to the whole number of represent-

atives which any town may have a right to send; so that if

the minority of a town having a right to send but one might

proceed to choose when a vote has passed not to send any ; the

minority of a town which has the right to send many repre-

sentatives might proceed to choose the whole number, al-

though a vote had passed to send but a part of the number to

which the town is entitled.

It is also worthy of consideration, that if a minority have

the right under such circumstances, since no rule exists by

which the number of electors is limited, a few individuals

might act upon this important subject contrary to the sense of

a vast majority ; and the principle might be ludicrously carried

into effect, by a number of votes much smaller than the num-

ber of representatives to be returned by the town.

For the foregoing reasons, and others which might be sug-

gested, if necessary, the undersigned are fully satisfied with

the opinion stated in the answer before referred to, to the

order passed on the 6th of February, 1811.

With respect,

(Signed) ISAAC PARKER,
GEORGE THACHER,
CHARLES JACKSON,
SAxMUEL PUTNAM,
SAMUEL S. WILDE.
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WINSLOW.

An election, made after a vote not to send, does not become valid, by a reconsideration

of that Yote after such election.

The election of Charles Hayden, returned a member from

the town of Winslow, was controverted by Francis Swan and

others,^ for the reasons stated in the report^ of the committee

on elections, made thereon and agreed to at the January ses-

sion, as follows :

—

" On the first day of May last, the qualified voters, in said

town, were duly convened for the purpose of electing a repre-

sentative ; and on opening the meeting, it was voted ' not to

send a representative to the general court in the year then en-

suing,' upon which a number of voters withdrew from the

meeting
;
nevertheless, the selectmen called for and received

the ballots of several of the voters remaining, and declared

Charles Hayden, Esq., elected, and then it was voted to recon-

sider the vote passed at the opening of the meeting, not to

choose a representative. As it has been determined, that the

right of sending a representative is a corporate right, and that

a minority in town meeting, dissenting from the majority, can-

not legally make choice of a representative, and that the re-

consideration of the vote as aforesaid could not legalize the

choice by a minority ; the committee ask leave to report, and

do unanimously report, that the supposed election of the said

Charles Hayden is void, and that he is not entitled to a seat

in this house."

DRESDEN.

The declaration of a voter, whose right to vote was in question, made after the elec-

tion, and when he was not under oath, that he voted for a particular individual,

was held not to be sufficient evidence for whom he voted, on an inquiry into the

validity of the election.

The election of Isaac Lilly, returned a member from the

town of Dresden, was controverted by Francis Rittal and

I 36 J. H. 57, 126. Same, 303.
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others,^ for the reasons which are stated in the following re-

port of the committee on elections, made at the January ses-

sion^ :

—

" A meeting of the qualified voters in said town of Dresden

was holden on the eighth day of May last, for the purpose of

electing a representative for the year then ensuing , and one

Reuben Meservy, who was at the meeting, and whose name

was on the list of voters, being objected to, as not possessing

property sufficient to entitle him to vote in the election, his

name was thereupon crossed on the list, tiU the selectmen

could ascertain his qualifications. On the ballots being called

for, the said Meservy put in his ballot with the rest, which, on

being sorted and counted, there were for George Houdlette, 65

votes, for Isaac Lilly, 64 votes, and George Goodwin, 1 vote.

The selectmen declared there was no choice, and called again

for the ballots, which resulted in the choice of the said Isaac

Lilly. At the last balloting, the said Meservy did not vote.

From the evidence produced, it did not appear to the com-

mittee, but that the said Meservy was a legal voter, neither

did it appear for whom he voted, except by his own declara-

tion, made after the meeting, and when he was not under oath,

that he voted for Isaac Lilly. Upon the foregoing facts, the

committee ask leave to report, and do unanimously report, that

the said Isaac Lilly was duly elected, and is entitled to a seat

in this house."

This report was agreed to.

» 36 J. H. 14. « Same, 329.
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1816—1817.

COMMITTEE ON ELECTIONS.

Messrs. Benjamin Gorham^ of Boston, Samuel P. P. Fay^ of

Cambridge, Jairus Ware, of Wrentham, Frederick Howes,

of Danvers, Edward D. Bangs^ of Worcester.

FALMOUTH.

Where a member had been convicted upon an indictment for larceny, and the verdict

had been set aside, a new trial granted, and the indictment afterwards quashed for

informality :—the conviction was held not to disqualify him.

James Morrell being returned a member from the town of

Falmouth, in the county of Cumberland, and having taken his

seat in the house, his right to hold the same was controverted

by Moses Morrell and others, on the ground, that he had been

convicted of larceny.^

The committee on elections made the following report in

this case, which was agreed to,^ namely:—
The committee on elections, to whom was referred the

petition of Moses Morrell and others, praying the attention

of the house of representatives to the case of James Morrell,

Esq., one of its members, beg leave to report, that.

The only charge preferred against the said James Morrell,

which the committee thought required investigation, was that

of larceny, of which, the petitioners state, that the said James

had been convicted. The evidence on this charge resulted prin-

cipally from the transcript of the record of the circuit court of

common pleas for the county of Cumberland, from which it

appears, that the said James Morrell was indicted at said court

in March, 1814, for stealing a town order from one Jabez Jones,

>37J.H. 7. 'Same, 101.
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on which was due the sum of $15.12 ; that he was there tried

and found guilty by the jury, but the verdict was set aside for

irregular conduct in the jury after they had withdrawn from

court and before they had returned their verdict ; a new trial

was of course granted to said Morrell, and the cause was con-

tinued to the next term of said court, when the indictment

was quashed for want of due form.^ These facts coiuld not

substantiate the charge of larceny against the said James,

since the verdict had become a nullity and upon a new trial

he might be acquitted ; but to obviate the inferences unfavor-

able to the character of said James, which might be drawn

from the facts as they appear of record only, the committee

think it proper to state, that from further inquiry on this sub-

ject, it appeared, that the only material witness on the trial

was the said Jones, from whom the said Morrell had got pos-

session of the town order at a meeting with him for the purpose

of adjusting some demands which the said Morrell had against

him; and about which there was some disagreement at the

time of the meeting ; what testimony the said Jones gave at

the trial before the jury, does not appear; but after the indict-

ment was quashed, the said James Morrell was brought before

Woodbury Storer, Esq., of Portland, upon a complaint for the

same offence, and the said Jones there appeared to substantiate

the charge ; but the magistrate, upon a full understanding of

the facts, was satisfied that they did not support the com-

plaint, and dismissed the said Morrell. Soon afterwards a

complaint was preferred to the grand jury against the said

Morrell, and the said Jones appeared before them and was

examined, but the jury did not find a bill. One of the grand

jury, who was also present at the examination before Wood-
bury Storer, Esq., appeared before the committee, and from

his statement of the evidence given by said Jones in his hear-

ing, the committee are all impressed with the belief, that the

conviction abovementioned must have taken place through

some mistake or misrepresentation, and that no imputation

» The words, «• a tme bill," were wanting over the signature of the foreman of the

grand jury.
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can justly rest upon the said Morrell, of the offence charged

against him by the petitioners.

The committee therefore report, that it is inexpedient for

the house of representatives to take any further order on the

subject of said petition." ^

ANDOVER.

The selectmen having inadvertantly omitted to count a considerable portion of the

votes given in at an election, in consequence of which it became impossible to

ascertain whether or not the members returned received a majority of all the votes,

the election was held void.

The election of Thomas Kittredge, John Kneeland, and

Stephen Barker, members returned from the town of An-

dover, was controverted by Isaac Osgood and others, on

the ground, that the selectmen, who presided at the meeting,

when the supposed election took place, neglected to count a

large number of the votes given in, and consequently that it

was uncertain whether any of the members returned had a

majority of the votes.^

The petition was accompanied by the following statement

of facts, signed by the selectmen :
—

" That they endeavored, with due care and caution, to

receive, sort, and count the votes, given in at the said election,

and to check the list of voters, as they were given in ; that the

votes were received in several small boxes, heretofore used for

that purpose ; that the whole number of votes counted was

four hundred and thirty-six; of which the Hon. Thomas
Kittredge had two hundred and thirty-seven, John Kneeland,

Esq., two hundred and thirty-eight, and Stephen Barker, Esq.,

^ The rule in England, with relation to disqualification by reason of crime, is thus

stated :

—

" A person attainted of treason or felony, being dead in law, is disqualified ; but an
indictment for felony causes no disqualification until conviction ; and even after

conviction, a new writ will not be issued, where a writ of error is pending, until the

judgment has been affirmed.'' May, L. and P. of Parliament, (2d Ed.) 35.

2 37 J. H.7.
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two hundred and thirty-five ; that on the day after the meet-

ing was held, one of the selectmen discovered, on comparing

the names checked on the list with the number of votes

declared to be given in, that there were about one hundred

and fifteen more names checked than there were votes counted.

They have no doubt, that one box, containing about one hun-

dred and fifteen votes, was accidentally omitted to be sorted

and counted ; but not discovering the error till the day after

the meeting, and the ballots having been scattered, and in

part removed by young persons, who had access to the boxes,

after the meeting, no proof of that fact now exists, but from

the checked list. In sorting and counting the votes, each of

the three boxes contained a majority for the three gentlemen

declared chosen ; and it is our opinion, that if the remainder

of the votes, supposed, to be given in, had been counted, the

majority would still have been as great for the three gentle-

men declared chosen."

This case was referred from the May to the November ses-

sion,^ at which, the committee on elections reported thereon

^

as follows :
—

" At the meeting for the choice of representatives from An-

dover, in May last, it was voted to send three representatives

to the general court ; and at the close of the poll, for the choice

of them, the selectmen declared the whole number of votes

given in, to be four hundred and thirty-six; that the Hon.

Thomas Kittredge, having two hundred and thirty-seven,

John Kneeland, two hundred and thirty-eight, and Stephen

Barker, Esq., two hundred and thirty-four, were duly elected,

and made their return accordingly; but it appeared in evidence

to the committee, from the presiding oflficer of said meeting,

that the whole number of legal votes given was at least five hun-

dred and fifty-one, and that the selectmen, (wholly from inad-

vertence as the committee believe,) omitted altogether to count

one hundred and fifteen of that number ; and that it cannot

be ascertained for whom the votes thus omitted to be comited

were given ; as no evidence therefore exists that either of the

» 37 J. H. 172. « Same, 307.
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members, sitting in this house, by virtue of the return of the

selectmen, had a majority of all the votes actually given in at

that election ; the committee beg leave to report, and do re-

port, that the said Thomas Kittredge, John Kneeland, and

Stephen Barker, were not duly elected, and therefore are not

entitled to their seats in this house."

The report was agreed to by a vote of 88 to 80.^

GLOUCESTER.

Reasonable notice, either expressed, or] implied from preyious usage, must be given

of the time, when the poll, for choice of representative, will be closed.

Where the usage had been to close the poll at four o'clock P. M. on the day of elec-

tion, and the selectmen gave notice, after counting the votes cast, at about twelve

o'clock, that the poll would close at half past twelve ;
and, after refusing to put a

motion, duly seconded, to keep it open until four o'clock, did in fact close it at a

quarter past one ; and it appeared that this was done in accordance with the previ-

ous determination of the selectmen, expressed before the meeting, to members of

the political party to which they as well as the member returned belonged, and to

no others; it was held that the election was void.

The election of William W. Parrott, returned a member

from the town of Glocuester, was controverted by John Tuck-

er and others, on the ground of improper conduct, on the part

of the selectmen, who presided at the meeting, at which said

Parrott was chosen, in prematurely closing the poll without

due notice.2

The facts in the case are set forth in the following report^ of

the committee on elections, which was made thereon at the

November session :

—

" A meeting of the inhabitants of Gloucester was legally

holden, for the choice of representatives, at the meeting-house

of the harbor parish, so called, on the sixth day of May last,

and was opened agreeably to the warrant, at nine of the clock

in the forenoon. As soon as the meeting was opened, a mo-

tion was regularly made, put, and carried, that the town

should send but one representative to the general court. The

» 34 J. H. 310. 2 Same, 7, 172. 3 Same, 307.
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poll was then opened, and the balloting begun. In the course

of the forenoon, between the hours of 10 and 12 o'clock, Mr.

John Tucker, I\Ir. James Odell, Mr. Nash, Mr. Smith, and

many others, severally, and at different times, made inquiry of

the selectmen, when the poll was to close, to which the se-

lectmen answered always, * there is no time set,' * we have

not yet determined,' * there is time enough yet,' or tfy some

expression to that effect ; nor did they give the least intima-

tion, when answering these inquiries, that the poll would close

at an earlier hour than usual, which was 4 o'clock P. M. At

about 12 o'clock, Capt. Israel Trask, one of the selectmen,

and Mr. John Rogers, the town clerk, began to count the votes,

which had then been given in, the counting of which occupied

about twenty-five minutes. There is, however, some contra-

diction of testimony as to the time when the counting com-

menced, two of the selectmen testifying that it began at about

half past 11 o'clock, and was finished at about 12, while a

great many witnesses, equally respectable and less interested,

testified that it began about 12, and closed about twenty-five

minutes past 12 ; and this the committee believe to have been

the fact. As soon as these votes were counted, the town clerk

handed a paper to Mr. William Pierce, one of the selectmen,

on which was set down the result, namely :—
' 264 for W. W.

Parrott, 205 for Benj. K. Hough.' This was immediately

communicated to Capt. Samuel Calder, chairman of the se-

lectmen, who thereupon instantly declared, that the poll would

close at half-past 12 o'clock. This was the first public notice

of the time when the poll would close, and to a great propor-

tion of the people, the first intimation or knowledge, that it

would close at an earlier hour than usual. This declaration

was heard with surprise, and excited much indignation, and

being reported out of the house, a great many people returned

with a view to induce the selectmen to extend the time ; it

was stated to them that this was a surprise upon the voters,

who had calculated upon the usual time of closing the poll,

as no notice had been given to the contrary, and that many

were on their way firom Sandy Bay, and other distant parts of
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the town, who could not possibly arrive before the close of the

poll, unless the time was enlarged, and Major Norwood in-

formed the selectmen, that he had passed thirteen or fourteen

persons on foot at a distance, coming to vote, who could not

otherwise get up in season to vote. Mr. Nash made a motion

which was seconded, that it was inexpedient to close the poll

till 4 o'clock, and requested the selectmen to put the motion,

which they refused to do. Great heat and agitation continu-

ed, until the poll finally closed at about a quarter past 1 o'clock

;

but no violence was attempted or threatened, nor was the bal-

loting interrupted. The final result of the balloting was 289

for the sitting member, 261 for Benjamin K. Hough, and one

for a Mr. Huston, in the whole 551 votes, giving to Mr. Parrott,

an excess of 27 over all the other votes. From this it appears

also that eighty-two votes were given in, from the time the count-

ing first began, about 12, till the poU was closed at a quarter past

one. It appeared in evidence, that many persons lost their votes

from want of notice, and the committee believe that more than

twenty-seven additional votes would have been cast, had sea-

sonable notice been given. The selectmen, upon being ques-

tioned by the committee, why they had not given earlier notice

of the time of closing the poll, in answer, alleged that they

were influenced to withhold the notice or declaration, because

at the April meeting preceding, they had experienced much

difficulty, and some disturbance had arisen, when the time

arrived, by many insisting that the poll should not then be

closed, and that votes should be received after the time fixed

;

but as it cannot be supposed, nor was it pretended by the se-

lectmen, but that some notice should be given, previous to

closing the poU, the committee could not perceive, how this

could have been their motive for the delay ; as it must have

been obvious to them, that to withhold such notice, when

they had determined to anticipate the usual time by three

hours, was in fact to furnish a cause, and even an apology for

disturbance and clamor; much less do the committee per-

ceive, how the selectmen could have been influenced by that

27
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reason, to withhold all public notice whatever, that the poll

would close in the forepart of the day.

The committee also further report, that the town of Glou-

cester contains sLx parishes, and between 900 and 1000 quali-

fied voters for representatives ; that the harbor parish, in

which the meeting was held, contains about one half the

population of the town ; that three or four of the parishes are

firom four to six miles distant from the place of meeting ; that

for ten years previous to the present election, the time for

closing the poll, in the choice of representatives, had been an-

nounced, either by N. B. upon the warrant, or by posting up

a notification on the morning of the election day, in some

conspicuous situation at the place of meeting
;
that, for the

eight preceding years, the meetings had opened at 10 o'clock,

and the poll had always been kept open till 4 o'clock, P. M.

;

that no one of the present board of selectmen had been for some

years previous a selectman of said town, but they were well

acquainted with the relative local situation of the different

parts, and well knew the times usually allowed for voting at

former meetings
;
that, for some days before this election, they

had come to the determination to open the meeting at 9

o'clock, and close the poll in the forenoon, or before the usual

hour of dinner ; and it was stated, that they had made some

arrangements in their fists of voters, (though what they were,

did not very clearly appear,) which would much facilitate the

business of the day. It appeared further in evidence to the

committee, that all the individuals, composing the board of

selectmen, were friendly to the choice of Mr. William W.
Parrott, the sitting member, and politically hostile to the suc-

cess of Mr. Benjamin K. Hough, the opposing candidate, and

that it was generally understood, that the election then ap-

proaching would be warmly contested.

The committee further report, that sL\ days previous to the

day of election, and after the selectmen had come to the de-

termination to open the meeting at 9 o'clock, and to close the

poU in the forepart of the day, Capt. Samuel Calder, chairman

of the selectmen, signed sundry circular letters as * chairman
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of the committee of elections/ which were sent into different

parts of the town, and directed to persons who were supposed

to be friendly to the election of Mr. Parrott, and who might

have an influence in getting his friends to the polls, setting

forth the propriety of choosing but one representative, recom-

mending Mr. Parrott as worthy of their confidence and their

suffrages, and urging upon them the necessity that every ' re-

publican' should attend as soon as the meeting was opened,

alleging as a reason, that the first business would be to decide

on the number of representatives the town should elect. It

also appeared in evidence to the committee, that at a caucus

or meeting of the friends of INIr. Parrott, assembled to devise

measures to promote his success, IVIr. Peirce, one of the se-

lectmen, made known the intention of the selectmen to close

the poll in the forepart of the day, and indeed it seemed to be

admitted before the committee, that it was well understood

by many, if not most of the active and zealous friends and

supporters of Mr. Parrott, that the poll would close at

least as early as one o'clock ; and on the part of the sitting

member, it was contended that this was no secret to any one,

and that the knowledge of this, as well as of the circular letter,

was equally general among his opponents or the political

friends of Mr. Hough ; but there was no evidence whatever to

satisfy the committee, in any degree, that any one of the po-

litical opponents of ]\Ir. Parrott had ever read the letter before

the election ; the most that appeared being, that one of them

heard it or part of it read ; nor that any one of them had any

knowledge whatever, that the poll would close at an earlier

hour than usual, until the determination to close it was an-

nounced at the meeting, in the manner above stated ; and the

committee believe, that it was the intention of the selectmen

not to communicate their determination to close the poll in

the forenoon, to the friends of Mr. Hough, or to the public

generally, but in the manner above stated.

In the opinion of the committee, there can be no doubt, that,

at all elections, the voters are entitled to reasonable notice of

the time when the poll is to close, which notice may be either
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actual, by publishing the same in season, or implied, where

there is no essential departure from established usage ; and

taking into consideration the remote situation of many parts

of the town of Gloucester from the place of meeting ; the

practice for many years before, to keep the polls open till 4

o'clock, P. M., at the same time, that public notice was always

given, at least as early as the opening of the meeting, wljen the

poll would close ; the determination of the selectmen, at this

election, to anticipate the usual time, by at least three hours
;

and that the only public notice they gave was less than one

hour before the poll was finally closed ; the committee are of

opinion, that reasonable notice was not given in this instance,

and that, from the circumstances of the town and the situation

of the voters, it is wholly uncertain what otherwise w^ould

have been the result of the election. And the committee think

proper further to state, that, from all the evidence adduced be-

fore them, they are compelled to believe, that the selectmen

did refuse to give public notice at the meeting, as before

stated, when the poll would close, and did communicate their

intention to close it earlier than usual, to the friends of Mr.

Parrott, and withhold that communication from the friends of

Mr. Hough, his opponent, and from the public generally, with

the view, and for the purposes, of obtaining, in that election,

the unfair, and of course, illegal advantages, which must result

from the knowledge of this circumstance on one side, and the

ignorance of it on the other.

The committee therefore beg leave to report, and do report,

that the election of William W. Parrott, as representative from

the town of Gloucester, is wholly void, and that his seat in this

house ought to be vacated."

The report was agreed to by a vote 132 to 37.^

» 37 J. H. 131.
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MALDEN.

[The election of Ebenezer Nicholls, and Nathan Nicholls,

members returned from the town of Maiden, was controverted

by Henry Gardner, 2d, and others, for various reasons stated

in their petition^ : but as no evidence was adduced in support

thereof, and as the members returned did not take their seats,

at the May session, the committee on elections reported a

reference^ of the subject to the "next general court:" which

was agreed to, and it does not appear to have been agsiin

called up.]

1 37 J. H. 23. 2 Same, 172.

1817—1818.

COMMITTEE ON ELECTIONS.

Messrs. Benjamin Gorha?n, of Boston, Samuel P. P. Fay, of

Cambridge, Edward D. Bangs, of Worcester, Frederick

Howes, of Danvers, David Toicnsend, of Waltham.

MALDEN.

Where a list of voters for governor, lieutenant governor, and senators, was seasonably

made out and published by the selectmen, and was duly corrected and revised by

them -with reference to and as a list for the election of representatives, but was not

again published, though carried by them to the meeting ; it was held, that this

omission to publish was not sufficient of itself to invalidate the election.

The election of Nathaniel Nicholls, and Ebenezer Nicholls,

members returned from the town of Maiden, was controverted

by Bernard Green and others, on the ground, (among others,)
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that there was no list of voters made out and published accord-

ing to law, previous to the meeting at which the members

returned were chosen.^

The committee on elections, at the May session, made the

following report in this case :

—

" The only allegation in the petition, which was supported

by evidence sufficient to claim the attention of the corpmittee,

was, that there was no list of persons, qualified to vote for

representatives in the general court, made out and published

according to law, previous to the meeting holden for the choice

of representatives.

It appears that the assessors, previous to the first day of

March last, made out a list of persons in said town, qualified

to vote for governor, lieutenant governor, and senators, which

list was seasonably corrected and published by the selectmen

;

and after the April election, namely, on the twenty-first of

April, this list was taken down by the selectmen, and duly cor-

rected, with reference to, and as a list for, the representative

election in May following ; but the list was not again pub-

lished, but continued in the hands of the selectmen, and was

carried by them to the meeting.

The committee are of opinion, that making out and pub-

lishing a list, designating the persons qualified to vote for rep-

resentatives, is required by the statute, and that such a list was

not in this case made out and published according to law.

But (whatever penalties the assessors or selectmen may have

incurred) the committee are of opinion, that it was not the in-

tention of the legislature, in the laws enacted on this subject,

to make the election void merely by the omission to make

and publish the list. The omission may, doubtless, in many

cases, furnish such evidence of fraud, or create such uncer-

tainty in the result of an election, as to justify a house of

representatives in declaring the same void ; but in the case be-

fore the committee, it did not appear that any thing was omit-

ted by the assessors or selectmen of Maiden, with fraudulent

views, or that any uncertainty as to the choice was occasioned

» 38 J. H. 13.
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by the omission. The votes for the sitting members were

double those for all the opposing candidates; and there was

no evidence before the committee, that any person voted who

had not a right to vote, or that any qualified voter was de-

prived of the oppportunity of exercising his privilege.

The committee, therefore, are unanimously of opinion, and

do report, that the said Nathaniel Nicholls, and Ebenezer

NichoUs, were duly elected representatives to the general court,

and are entitled to hold their seats." The report was agreed

to.i

SOUTHBRIDGE.

A town having voted, at a legal meeting for the choice of representative, not to elect,

and dissolved the meeting, a second meeting was called for the same purpose, at

which a motion not to send was made and seconded, and declared, upon a division

of the meeting, to be decided in the affirmative. A motion was then made and sec-

onded to dissolve the meeting ; immediately after which, the vote not to send was

disputed. The selectmen refused to put the motion to dissolve the meeting ; but a

motion to send a representative being then made, seconded and carried, an election

was thereupon effected. It was held, that such election was void.

Where a member elect, being present at the meeting, declines to serve, and notifies

the meeting thereof, the town may, it seems, proceed to a new election.

The election of James Wolcott, Jr., returned a member from

the town of Southbridge, was controverted by Edward Morris

and others, on the ground of improper conduct on the part of

the selectmen, who presided at the meeting, when the sup-

posed election took place, in refusing to put a motion duly

. made and seconded to dissolve the meeting, after passing a

vote not to send a representative.*

The committee on elections repprted on this case, at the

May session, as follows :

—

" A legal town meeting was holden at Southbridge, on the

first Monday of May last, at which it was duly voted not to

send a representative to the general court, the present year,

and the meeting was dissolved ; another town-meeting for the

» 38 J. H. 101. 2 Same, 43.
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choice of representatives was holden on the thirteenth day of

May last, and it was regularly moved and seconded, that the

town should not send a representative the present year. The

motion was put, and it being doubtful how the vote stood on

the first trial, the house was polled, or divided, and was then

counted by the presiding officer, and the numbers declared to

be thirty-four for choosing, and thirty-seven against chqosing a

representative. A motion was then made and seconded to

dissolve the meeting
;
immediately after which, the vote for

not sending a representative was disputed. The presiding

officer did not put the motion which was made to dissolve the

meeting, though frequently urged to do so. Considerable dis-

order and disturbance prevailed. After some delay, a great

proportion of those who had voted against, as well as some,

who had voted in favor of, sending a representative, finding the

presiding officer not disposed to put the motion for dissolving

the meeting, left the house. After which there was a motion

put and carried, to send a representative, the motion to dissolve

the meeting not having been disposed of. The votes for rep-

resentative were then called for, and given in, and Mr. Samuel

Fiske, having all the votes, amounting to twenty-seven, was

declared chosen, but declined serving ; a new vote was then

called for, and Mr. James Wolcott, Jr., the sitting member,

having twenty votes, being all that were given in, was de-

clared chosen.

The committee have called on the respondent, for any evi-

dence, to show that there was any uncertainty as to the first

vote for not sending a representative, after dividing the house,

but none has been furnished to the committee, although suffi-

cient time has been allowed for that purpose, if any such evi-

dence existed. The committee have no doubt, that the result

of the voting was such as was declared by the presiding officer,

and was the fair expression of the minds of the majority of the

voters, who attended the meeting. It did not appear that

there was any haste in putting the vote, or any surprise upon

any one ; but on the contrary, the vote was not taken, until

the expiration of two hours from the time appointed for the
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meeting ; nor did there appear any reasonable cause to ques-

tion the vote, as declared after the second trial ; or to delay or

refuse to put the motion for a dissolution of the meeting. The

committee, therefore, finding that it had been regularly and

fairly voted not to send a representative, and that a motion to

dissolve the meeting was duly made and seconded, and ought

to have been put to vote, and was not, are of opinion, that the

subsequent proceedings of the meeting were illegal and void,

and therefore beg leave to report, and do report, that the said

James Wolcott, Jr., was not duly elected a representative, and

is not entitled to hold his seat."

The report was agreed to.^

CASE OF ASAHEL STEARNS, MEMBER FROM CHARLESTOWN.

The office of University Professor of Law, in Harvard University, is incompatible

with that of representative.

At the commencement of the January session, a letter was

received from Asahel Stearns, member from the town of

Charlestown, announcing, that, since the last session, he had

accepted the office of " University Professor of Law," in Har-

vard College, and submitting for the determination of the

house, whether that office is incompatible with his holding his

seat as a member.

Messrs. Bartlett^ of Charlestown, Tliacher^ of Boston, and

Lincoln^ Jr.^ of Worcester, were appointed a committee to

consider the subject.^

The committee subsequently made the following report^ :

—

" The committee, to whom was referred a letter to the Hon.

Timothy Bigelow, speaker of the house of representatives,

from Asahel Stearns, Esq., one of the representatives of the

town of Charlestown, informing him, that, since the last ses-

sion of the legislature^ he had accepted the office of * Univer-

sity Professor of Law,^ in Harvard College, and submitting

138 J. H. 141.

28

' Same, 171. 3 Same, 252.
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the question, whether the office was incompatible with a seat

in the house of representatives, having attended to the sub-

ject, ask leave respectfully to report, that, by the statutes reg-

ulating the law school in Harvard College, which was founded

in the year one thousand eight hundred and seventeen, the

professor is elected by the corporation of the college, and is

required to reside in the town of Cambridge, and to gpen and

keep a school there, for the instruction of the graduates of that

university, and of others prosecuting the study of the law. He

is also required, in addition to prescribing to his pupils a course

of study, to examine and confer with them upon the subjects

of their studies, to read to them a course of lectures, and gen-

erally to act the part of a tutor to them, so as to improve their

minds, and assist their acquisitions.

The students of the law school have access to the college

library, and the privilege of attending the lectures of the uni-

versity. They are permitted to board in commons, and are

required to give bond to the college, for the payment of college

dues, and the fee for tuition allowed to the professor. They

are on the same footing generally, in respect to privileges,

duties, and observance of all college regulations, as by the

laws pertain to resident graduates. A degree of bachelor of

laws has been instituted by the college, to distinguish those

pupils, who, having remained at least eighteen months at the

school, shall pass the residue of their noviciate in the office of

some counsellor of the supreme judicial court, and thereby

become entitled to practise law in the courts of the common-

wealth.

By the constitution of this commonwealth, ch. vi. sec. ii., it

is declared, that 'no person holding the office of president, pro-

fessor, or instructor of Harvard College, shall have a seat in

the senate, or house of representatives; but their being chosen

or appointed to and accepting the same, shall operate as a resig-

nation of their seat in the senate or house of representatives, and

the place so vacated shall be filled up.'* The university is not,

in its corporate capacity, entitled to elect a representative to

either branch of the legislature. The rights and privileges.
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however, of that ancient seminary, have ever been fostered by

the government, and are dear to all lovers of religion, science,

and literature. At the adoption of the constitution, all the

professors and instructors of Harvard College were required to

reside in Cambridge, were employed in the immediate govern-

ment and instruction of the students, and could not, consist-

ently with the performance of their official duties, attend to

the business of legislation. But the framers of that instru-

ment did not see fit to provide an exception in favor of profes-

sors, who might afterwards be elected, who might not be

required to reside constantly at the college, and whose duties

might not be incompatible with a seat in the legislature.

The terms of the constitution on this subject are peremptory,

containing no qualification nor limitation ; and they operate,

in the opinion of your committee, to exclude from holding a

seat in either branch of the legislature, the professors and in-

structors of Harvard College, known and existing at the

adoption of the constitution, and all others who might be

elected to professorships, which might be established in subse-

quent periods of the commonwealth.

In conference with Mr. Stearns, he informed the committee,

*that the professor of law receives no salary or other emolu-

ment from the funds of the college ; that he has no vote with

the president, the other professors and instructors, in the gov-

ernment of the college, or management of its concerns ; that

he has no concern with or control over any of the undergrad-

uates, or graduates, not members of the law school ; that he is

not required to devote his attention exclusively to the school,

but, on the contrary, that he is obliged to keep an office, and

to continue to be a practising counsellor of the supreme judi-

cial court ; that he is not, by law, exempt from taxation, as

the president, the professors, and instructors of the college, as

established at the formation of the constitution, are, and

always have been.' Mr. Stearns also expressed his doubts to

the committee, 'whether, in strict propriety, the law school

could be considered as a part of the college, within the mean-

ing of the constitution ; and suggested, whether it ought not
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rather to be regarded as an institution connected with the col-

lege, and, with that and the medical school, constituting the

university.'

Although the professor does not receive a stated salary from

the college, yet the compensation, to which he is entitled for

his services, is collected under the authority of the college, and

by force of the bond which is required from each student on

his admission to the school. It is true, that the professor must

keep an office, and continue to be a practising counsellor of

the supreme judicial court. But these are part of his qualifi-

cations for the professorship, and if these should cease, the

corporation of the college would have a right to declare the

chair vacant, and to elect another to the place. The president

and certain of the professors and tutors of the college are, by

law, specially exempted from the payment of taxes ; but this

is at the will of the legislature, and is not a constitutional

right. The committee do not conceive that they are war-

ranted, either by the constitution or the laws of the common-

wealth, to make a distinction between the college and the

university. The name by which this institution is recognized

in the constitution and ancient laws of this commonwealth, is

* Harvard College ;' but in the chapter of the constitution

which declares and ratifies the rights and immunities of that

college, it is called the * University at Cambridge.' Known by

both names, prior to the establishment both of the medical and

law schools, the doubts suggested by Mr. Stearns on this point

are not, in the opinion of the committee, well founded.

The law school in Harvard University, being thus estab-

lished by and under the patronage of that institution ; its

professor being elected by and deriving his authority and

duties from the same source ; and the students being recog-

nized as members thereof ; the committee are of opinion, and

do report, that, by the acceptance of the office of university

professor of law, the seat of Asahel Stearns, Esq., in the house

of representatives, became vacated ; and that notice thereof be

sent to the town of Charlestown, to fill up the vacancy, if the

inhabitants thereof see fit so to do."
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The report was discussed and recommitted,^ but finally

agreed to,^ by a vote of 71 to 12.

1 38 J. H. 293. « Same, 419.

1818—1819.

COMMITTEE ON ELECTIONS.

Messrs. John Prince^ Jun., of Salem, Jairiis Ware, of Wren-

tham, Isaac Adams.) of Portland, Thomas Kittredge, of An-

dover, Luther Latvrence, of Groton.

BOSTON.

It is the duty of selectmen, presiding at a meeting for the choice of representatiyes,

to give a reasonable time, before proceeding to the election, for the town to exercise

its corporate right, to determine whether any and how many members shall be

chosen ; and if they do not allow such reasonable time, but proceed with the elec-

tion, notwithstanding a motion made and seconded, as to the number to be chosen,

the election is yoid.

The election of Stephen Codman, Benjamin Russell, Ben-

jamin "Whitman, Charles Davis, William H. Sumner, Nathan-

iel Curtis, John Howe, Jonathan Loring, Benjamin Gorham,

Benjamin Smith, John Cotton, Benjamin Rand, David Sears,

Francis Bassett, and Enoch Silsby, members returned from

the town of Boston, was controverted by John D. Howard,

Jun., and others, on the ground of improper conduct on the

part of the selectmen, who presided in the meeting, at which

the members returned were elected.^

The committee on elections, at the January session, made

the following report in this case^ :
—

1 39 J. H. 157. 2 Same, 190.
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" A meeting of the inhabitants of the town of Boston, qual-

ified to vote for representatives to the general court, was hold-

en on the fourteenth day of May last past, for the purpose of

electing one or more persons to represent that town in the

general coiu*t, appointed to be convened and holden at Boston,

on the last Wednesday of the same month of May.

The allegation in the petition is, ' that at the town-meeting

of the inhabitants of the town of Boston, on Thursday, the

fourteenth day of May, 1818, for the choice of representatives,

a motion was then made and seconded, to choose seven repre-

sentatives, instead of fifteen ; the motion, though urged by the

citizens present, to be put, was utterly refused to be put by

the selectmen, according to law ; and the number of fifteen

was chosen, although there was no vote taken to choose any.'

The complaint of the petitioners is founded on an opinion

of the judges of the supreme judicial court, and on several de-

cisions of this house, * that it is a corporate right to fix the

number of representatives to be chosen, previous to making

the choice.'

The committee find, that after said meeting had been open-

ed in the usual manner, the town clerk informed the meeting,

that there had not been any list of the ratable poUs, in town,

returned this year ; but that, by the last year's return, the town

was entitled to send forty-two ; that their number was as great

this year as the last ; and they had a right to choose as many

as they did the last year ; and thereupon, he directed the voters

to bring in their votes for one or more persons.

At this time, there were between sixty and one hundred

voters in the meeting.

The evidence in support of the foregoing allegation was de-

rived from eight witnesses, who all testified, that they were

present at said meeting, when it was opened ; that instantly

after the direction of the town clerk to bring in votes, Mr.

John D. Howard, Jun., made a motion, that only seven repre-

sentatives should be chosen, which motion was seconded by

Mr. Ebenezer Clough. They further testified, that they saw

no votes given in, before said motion was made and seconded.
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Some of the witnesses were near, and others remote from, the

selectmen's box.

The selectmen refused to put the motion, one of them say-

ing, that it had not been usual to take a question of that kind.

Two of the witnesses were Mr. Howard, who made the mo-

tion, and Mr. Clough, who seconded it.

Mr. Howard testified, that he went to the meeting with an

intention to make the motion ; and that, while the town clerk

was reading the warrant, he communicated his intention to

Mr. Clough, who agreed to second the motion. Mr. Howard

also testified, that he made the motion, as soon as he could

speak, after the town clerk had directed the voters to bring in

their votes ; and that he was standing, at the time, on the floor

of the house, about ten feet from the selectmen's box, at the

south-west corner thereof.

The evidence against the allegation in the petition was

derived from nine witnesses, four of whom were selectmen,

the town clerk, one of the constables, and three of the voters.

The four selectmen, the town clerk, and the constable, all

testified, that they heard the motion made and seconded

;

two of the selectmen thought the motion was made by Mr.

Clough ; the other two selectmen and the constable testified,

that the motion was made by Mr. Howard. One of the select-

men testified, that he was positive that there were votes in

his ballot box at the time the motion was made ; he thinks

there were from fifteen to twenty. One other of the select-

men testified, that he heard the motion made and seconded,

and that he immediately stated, that it was not customary to

take a question of that kind in the meeting ; that when he

heard the motion seconded, he turned and saw votes in Mr.

Lovering's box ; he thought there were from five to ten votes

in the box; he did not recollect seeing more than one box ex-

tended at the time to receive votes ; he thinks there was

sufficient time, after the town clerk called for votes, for fifty

persons to have voted, and to have gone out to the stairs.

One other of the selectmen testified, that instantly after the

direction aforesaid was given by the town clerk, the four junior
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selectmen extended their boxes to receive votes, they having

their boxes in their hands while the town clerk was speaking

;

and that no votes were received, except in one box, before he

heard the motion. He also testified, that in his opinion, the

motion could not have been made, with propriety, sooner than

it was after the meeting was opened. Two of the selectmen

testified, that the reason for not putting the motion was, be-

cause there were votes given in before the motion was made,

and this reason for their refusal to put it was then stated to

the meeting. Two of the selectmen, and the town clerk, and

the constable, were of opinion, that it was from two to three

minutes, after the town clerk had called for the votes, before

the motion was made.

The three other witnesses testified, that they were in the

hall, at some distance from the selectmen's box, at the time

the town clerk gave the direction to bring in votes for one or

more ; that they approached to the north corner of the select-

men's box, and put their votes into Mr. Lovering's box, and

retired from the hall ; but did not hear the motion. One of

them stated, that if the motion had been made in half a

minute after he voted, he could not have heard it, as he was

out of the hall. Another stated, that he did not hear it,

although he staid in the hall a minute after he had voted.

It was satisfactorily proved to the committee, that there

were no votes in any of the ballot boxes, excepting the one

held by Mr. Lovering, until after the selectmen had decided

and stated that the motion aforesaid could not be put ; and

that the course pursued by the selectmen, in receiving votes

at this meeting, was the same as has been practised for many

years past, and that it had been usual in said town, at such

meetings, to have a motion made to fix the number of repre-

sentatives, previous to making the choice. The committee

were also satisfied, from the evidence, that instantly after the

direction aforesaid of the town clerk, there was some noise

occasioned by the voters pressing to put in their votes. It

further appeared, that when the motion was decided not to be

put, there were no persons present at the meeting, for the
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purpose of checking the list of voters, as the votes were put

in. It also appeared, that the meeting was orderly, and that

the whole number of votes given in for representatives was

seven hundred and ninety-six, and that the sitting members

had each six hundred and twelve votes.

The question to be decided on the foregoing facts is, whether

it was the duty of the selectmen to submit the motion to send

seven representatives, made as aforesaid, to the meeting ? If

it was their duty to have done so, the election was void.

It is difficult, from the conflicting evidence in this case, to

determine the precise time when the motion was made, in

reference to the commencement of the voting. It is apparent,

however, to the committee, that the direction of the town

clerk to the voters, to bring in their votes, the presentation of

the ballot boxes by the selectmen, to receive the votes, and the

commencement of the voting, followed in such rapid succes-

sion as to be nearly simultaneous, so that no time intervened,

in which the motion could have been made and seconded,

previous to the commencement of the balloting.

As the right of determining the number of representatives

is a corporate right, to be exercised previous to making the

choice, it was the duty of the selectmen to have given a rea-

sonable time for the exercise of that right. The selectmen

having, in this case, adopted the usage of the town, for many
years, as their guide, instead of the decisions of the house, in

regulating the meeting, did not give a reasonable time for the

motion to be made and decided, previous to the commence-

ment of the balloting.

It is, therefore, the opinion of the committee, that the

motion was made in a reasonable time, and that it was the

duty of the selectmen to have put the motion, so that the

meeting might have determined the number to be chosen,

before the choice should be made.

The committee, therefore, report, that the supposed election

of representatives, for the town of Boston, is illegal and void

;

and that the said Stephen Codman, Benjamin Russell, Ben-

jamin Whitman, Charles Davis, William H. Sumner, Nath-

29
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aniel Curtis, John Howe, Jonathan Loring, Benjamin Gorham,

Benjamin Smith, John Cotton, Benjamin Rand, David Sears,

Francis Bassett, and Enoch Silsby, are not entitled to seats

in this house.'*

The report was considered, and debated at length, and

agreed to on the twenty-eighth of January, by a vote of 101

yeas to 22 nays.^

It was then ordered, that the committee on the pay roll be

directed to make up the pay of the members from Boston, to

the day of the adoption of the report.^

1819—1820.

COMMITTEE ON ELECTIONS.

Messrs. Charles Davis, of Boston, Jairus Ware, of Wrentham,

Daniel Noble, of Williamstown, Ebenezer Mosely, of New-
buryport, Erastus Foote, of Wiscasset.

CHARLESTOWN.

It is the duty of selectmen, before proceeding to an election, to allow reasonable

debate upon, and a fair discussion of, the question, to what extent the town will be

represented, provided such debate and discussion are offered ;—otherwise the elec-

tion will be void.

A decision of the presiding selectman, not dissented from by his brethren, at a meet-

ing held for the choice of representatives, is the decision of the whole board.

The election of Timothy Thompson, Jun., Philemon R.

Russell, Peter Tufts, Thomas Harris, John H. Brown, and

Richard Devens, members returned from the town of Charles-

town, was controverted by Benjamin Swift and three hundred

»39J. H. 239, 247,251. 'Same.
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and fifty-five others, inhabitants of that town,^ for reasons

which are fully stated in the following report of the committee

on elections 2:—
" After an examination of many witnesses, adduced by the

petitioners, and by the sitting members, and other evidence in

the case, the committee find the following facts : that a meeting

of the town of Charlestown was duly and legally warned, to

be holden on the third day of May now last past, for the pur-

pose of choosing one or more representatives to the present

general court ; that when the legal voters of the town, in the

choice of representatives, were assembled for the purpose, the

meeting was duly opened by reading the warrant for the same,

and the chairman of the board of selectmen, Timothy Thomp-

son, Jun., Esq., stated, officially, that the town was constitu-

tionally entitled to send six representatives, and the number it

would send would be the first question for consideration
;
that,

immediately, a motion was regularly made and seconded, that

the town should send two representatives, and immediately

after, another motion was regularly made and seconded, that

the town should send six representatives. The chairman then

said, that it was his duty to put^the question for the highest

number first ; and whUe he w^as proposing the question, Gen.

Nathaniel Austin, a legal voter of said town in the choice of

representatives, addressed the chairman, saying, before the

question was taken, he wished to submit a few observations,

and would detain the meeting but a short time; and then

proceeded to offer reasons against the town's being represented

by six, and in favor of its being represented by two. He had

not uttered more than two or three sentences, when he was

interrupted by Mr. Timothy Thompson, Senior, who said he

understood it to be against the constitution and the laws to

have debate on questions of that nature, and asked emphati-

cally, if it was not against the constitution and the laws to

debate such questions, and appealed to the two la\\7^ers on *

the board of selectmen, meaning Leonard M. Parker and

Elias Phinney, Esqrs., if it were not so, neither of whom re-

» 40 J. H. 7. ' Same, 133, 162.
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plied. The chairman instantly declared that it would be use-

less and improper to debate the question, and there could not

be any debate ; that he presumed, the voters came there with

their minds made up to vote either for two or six. General

Austin observed, he knew of no such law, and desisted from

any further remarks on the subject, considering himself pre-

cluded by the decision of the chairman. Immediately after

the observation of General Austin, that he knew no such law,

the chairman put the question, directing those in favor of

six to manifest it, and those in favor of two to manifest it,

and declared the vote to be in favor of sending six represent-

atives.

The committee further find, that not five minutes elapsed

from the time Gen. Austin addressed the chairman, until the

chairman put the question, and that no one of the selectmen

dissented from the opinion expressed by the chairman against

permitting debate, and that the voters were attentive to the

observations of Gen. Austin, until he was interrupted by Mr.

Thompson, Senior, and the declaration of the chairman, con-

sequent thereon, against debate, when there was considerable

clamor for the question. ,

The committee further find, that previous to the town-meet-

ing consultation was had, and an arrangement made between

some of the legal voters, for discussing the question of the

number of representatives to be sent, and that they intended

to ofter their arguments in favor of sending two ; and that Dr.

Abraham R. Thompson, and Gamaliel Bradford, Esq., con-

sidering Gen. Austin ' to have been put down ' by the decision

of the chairman, and themselves, thereby, precluded from de-

bate, did not attempt to offer any remarks on this subject.

When the chairman had, as aforesaid, declared the vote of

the town to be in favor of sending six representatives, it was

doubted, and a poll of the meeting demanded. Thereupon,

the chairman directed those in favor of six to form on his right,

and those in favor of two, to form on his left. The attempt

to decide the question in this manner was unsuccessful ; some

supposing they were to take the right or left as they faced
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the chairman, and others supposing they were to be governed

by the right or left of the chairman as he stood. It was then

agreed upon, and directed by the selectmen, for the decision

of the question, that those in favor of sending two should pass

out of the town hall and be counted first, and then those in

favor of six should pass out in like manner and be counted,

and some of the selectmen were to be the tellers. This duty

by a consentaneous arrangement was undertaken by Leonard

M. Parker, Richard Devens, Peter Tufts, and Elias Phinney, of

the board of selectmen. The number counted in favor of two

was two hundred and nineteen, and the number agreed by

three, to have been counted in favor of six, was two hundred

and seven ; Mr. Parker said, the number he made in favor of

six was two hundred and eight ; but he was not satisfied with

his * count,' as he declared to the chairman, because he had

been interrupted, by two having been challenged, as having

voted before, and after conversation on the subject of these

challenges, he took the numbers, which his brethren of the

board had arrived at, from them, and proceeded with his count-

ing. His dissatisfaction was further increased, because there

were some in the entry, desirous of an opportunity to come

into the hall, pass out, and be counted. How these intended

to vote was not known, nor their number. It also appeared,

that some were in the hall who had not passed out,—the se-

lectmen and two or three others. While Messrs. Parker and

Phinney were conversing on the propriety of permitting. those

in the entry and others to come in and vote, there was great

pressure for admission to the hall, and the constable, who had

guard of the door, took down his staff, and those without

rushed in.

The numbers counted and the other circumstances were

communicated to the chairman, and there were frequent and

loud calls of the voters for a declaration of the result. The

chairman answered, that, as there was no satisfactory result,

there could be no declaration, and some other method must be

resorted to, for a decision of the question. He then directed

the voters in favor of six, to arrange themselves on one side of
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the hall, and those in favor of two, on the other, and remain un-

til they were counted. Confusion again arose. Many went to

the middle of the hall, many declared the question had been

fairly decided, and called for a declaration of the result
;
they

were answered, there was no result to be declared. In this

situation of things, many of those in favor of sending two

left the meeting,—some saying to those in favor of twq, ' clear

out I the question has been taken fairly, and we ought to have

the result declared, and no other method ought to be resorted

to.' The chairman then put the question, to be decided by

hand vote, and there appeared, at this time, a large majority

for six, and the voters were called upon for their ballots, of

which there were two hundred and seventy-seven given for the

sitting members, and twenty-six ballots for two other persons,

and Timothy Thompson, Jr., Philemon R. Russell, Peter

Tufts, Thomas Harris, John H. Brown, and Richard Devens,

were declared to be chosen.

The committee are satisfied of the purity of intention of the

chairman, in the decision he made against debate, and which

was not dissented from by either of the other selectmen. But

the committee are unanimously of opinion, that it was an

error of judgment on the part of the chairman, to prevent de-

bate on a question regularly before the town, and in which

the corporate rights of the town were involved. It is further

the unanimous opinion of the committee, that the declaration

of thp chairman against debate, as aforesaid, not having been

dissented from by either of the other selectmen, must be con-

sidered to have been the decision of the whole board.

And inasmuch as it hath been repeatedly decided by former

houses of representatives, and by the judges of the supreme

judicial court, that the right to send representatives to the

general court is a corporate right, vested in the towns, and to

be exercised by them at their discretion within the limits pre-

scribed by the constitution, and it being evident, that this right

cannot be fairly and freely exercised without reasonable de-

bate, and fair discussion of the question, to what extent a

town will choose to be represented, provided such debate and
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discussion be offered, and such debate having been refused by

the chairman and selectmen in this case, as aforesaid, the

committee are unanimously of opinion, that the supposed

election of Timothy Thompson, Jr., [Philemon R. Russell, Pe-

ter Tufts, Thomas Harris, John H. Brown, and Richard Dev-

ens, as representatives of said town of Charlestown, was void,

and that they are not entitled to seats in this house, and that

the same be declared vacated."

This report was agreed to,^ June 12th, by a vote of 128 to

53, and it was then

Ordered, that the committee on the pay roll be directed to

make up the pay of the members returned from Charlestown,

to that day inclusive.

CASE OF MOSES S. FEARING, RETURNED FROM WAREHAM.

The return of a member having stated that he was chosen '* by the minor part of the

electors present at the meeting," and it appearing that the election took place after

a vote not to send, which had not been reconsidered, the election was held void.

MosES S. Fearing appeared in the house to take his seat

as a member, returned from the town of Wareham, and pro-

duced the certificate of his election, by which it appeared, that

he was chosen " by the minor part of the electors present at

the meeting :" it was thereupon ordered, that the said return

be committed to the committee on elections, to consider and

report on the same, before the said Fearing be permitted to

take a seat in the house.^

The committee subsequently reported :

—

" That at a town-meeting, holden in said town of Ware-

ham, on the 10th day of May now last past, it was voted by

said town not to send a representative to the present general

court, and that said vote hath not been reconsidered. The

committee, therefore, are of the opinion that Moses S. Fearing,

purporting by said return to have been on said day chosen to

represent said town in the present general court, is not enti-

tled to a seat."

The report was agreed to.^

» 40 J. H. 160. « Same, 64. 3 Same, 71.
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RANDOLPH, FRYEBURGH.

[The elections in these towns were controverted on various

grounds, but the committee on elections reported in both cases,

that the allegations were not supported by proof, and their re-

ports were agreed to unanimously.]
^

Note. In pursuance of the provisions of the act of 1S19, c
36, passed on the 19th of June, 1819, the district of Maine,

which had before constituted a part of Massachusetts, soon

afterwards became an independent state.

1820—1821.

1821—1822.

1822—1823.

[No c^ses.]

1823—1824.

COMMITTEE OX ELECTIONS.

Messrs. Charles Turner, of Scituate, William Ellis, of Ded-

ham, Francis Fiske, of Cheshire, Barnabas Hedge, of Ply-

mouth, Robert RatUoul, of Beverly.
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HADLEY.

Tke inkriiitants of a town entitled to send two repraentatiTes haiing roted, at a

legaJ meeting far the purpose, to elect only one, the adeetmen pvoeeeded to leceire

tiie Tote« aecofdinglr. WhOe the balloting was going on, it was, on motion, voted

to reconsider the first Tote, and to elect two representatiTes. The balloting was

then resumed, and an election of one member was effected. The sdectmen thea

proceeded to receire rotes for a second reptesentatiTe ; and one being dMMen, it

was hdd, that the election of such member was ralid.

The election of Nathaniel Cooledge, Jr^ one of the two

members retorned from the town of Hadley. was controverted

by Le\-i Dickinson, Jr., and others,^ for reasons, which appear

in the following report of the committee on elections :

—

" To the election of said representatives, a petition or pro-

test has been entered :

—

1st, Because, at a more foil meeting, the town by a large

majority, voted to send only one.

2nd. Because one representative was sufficient, all that

cotild be legally elected, and all that a majority of tlie inhabi-

tants x^ished, or their interest required.

3rd. Because the election of Mr. Cooledge,the second rep-

resentative, was effected by a much less number than the first,

and after many inhabitants had left the meenng, expecting

that only one would be chosen.

4th. Becatise the town of Hadley did not contain polls

enough to entitie it, according to the laws and constitution of

this commonwealth, to more than one representative.

Accompanying this petition is a copy of the proceedings of

the meeting in said town of Hadley, on the said fifth of May,

by which it appears, that the inhabitants voted first, that one

representative be chosen for the ensuing year : that the meet-

ing then proceeded to ballot for a representative, but before

the balloting was completed, on motion it was voted, that the

first vote be reconsidered ; also voted, that two representatives

be chosen for the ensuing year. The balloting for a represen-

tative was then completed, and all the votes given in (both

1 44 J. H. 9.

20
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before and after the passing of the two last votes,) were

sorted, counted, recorded, and publicly declared, as follows :

—

For Moses Porter, Esq., 65 ; Charles P. Phelps, Esq., 46 ; Dea-

con William Dickinson. 1 ; Moses Porter, Esq., was declared

to be elected. Votes for another representative were then

given in, all of which were sorted, counted, recorded, and

publicly declared, as follows :—For Charles P. Phelps, Esq.,

42; Hon. Samuel Porter, 4; Mr. Nathaniel Cooledge, Jr.,

55 ; and said Cooledge was declared to be elected. No per-

son appearing before the committee to substantiate the state-

ments made by the petitioners, the committee have not

been able to discover any thing in the proceedings of the in-

habitants of the town of Hadley which can vitiate the re-

turns, or depriye the sitting members or either of them of

their seats. The only point, which it appeared necessary to

have established was, whether the town contained ratable

polls sufficient to entitle it to send two representatives. To
this point the Hon. Samuel Porter was called, who stated

that he was an assessor of said town, and assisted in making

the highway tax, in April last, for the present year, and after

the tax was completed he carefully counted the ratable polls,

and found the number to be three hundred and ninety-seven.

The fact being established that the town had a right to elect

two representatives :

—

The committee ask leave to report, that Moses Porter, Esq.,

and Mr. Nathaniel Cooledge, Jr., have been constitutionally

elected representatives of the town of Hadley, for the current

political year ; and are entitled to their seats."

The report was agreed to.^

1 44 J. H. 46.
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1824—1825.

COMMITTEE ON ELECTIONS.

Messrs. TJiomas Harris^ of Charlestown, Samuel &wett, of Bos-

ton, Samuel M. McKai/, of Pittsfield, John Merrill, of New-
buryport, Francis C. Macy^ of Nantucket

MARBLEHEAD.

A member, who resigned the office of deputy collector of the customs on the day of

his election, and afterwards was occasionally employed as an inspector, but at the

time of taking his seat held no office in the customs, is not disqualified to sit.

The election of William B. Adams, returned a member

from the town of INIarblehead, was controverted by John L.

Harris and others, on the ground, that he w^as ineligible as a

representative, by reason of his holding the offices of deputy

collector and inspector of the customs, under the government

of the United State s.^

The committee on elections made the following report in

this case, at the May session^ :

—

" The committee on elections have had under consideration

the petition of John L. Harris and others, inhabitants of Mv-
blehead, against the right of William B. Adams to hold his

seat
;
they alleging that he is a deputy collector and an inspec-

tor of the customs, at said Marblehead, and in consequence

not entitled to his seat. The petitioners have proved to the

committee, that said Adams was a deputy collector on the

4th of May last, and that he has assumed to act, and did sign

his name as such, on the 7th and 20th May, and that he has

performed the duties of inspector, since his election to a seat

in this house. On the other side, the collector of the customs,

> J. H. 12. » Same, 83.
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•

for the district of Marblehead and Lynn, appeared before the

committee, and under oath declared, that William B. Adams
had been a deputy collector, but that he resigned that office on

the 10th day of May last, the day on which the town meeting

was held, for the choice of representatives to the general court

;

that he has had no authority to act in that capacity since, but

was directed to settle up his accounts forthwith. He ajso de-

clared as aforesaid, that there is no permanent inspector at

Marblehead ; that William B. Adams has occasionally been

employed as inspector, but at the time of his taking his seat,

he held no office whatever at the custom house. No other

objection having been made, the committee believe, and hereby

report, that William B. Adams is entitled to his seat."

The report was agreed to.

LYNN.

A town, having voted to send one and but one representative, at a meeting held for

the choice of one or more representatives, may lawfully reconsider that vote, and

elect an additional member, after having chosen one.

Where there are two persons in a town, of the same name for which votes are given,

one of whom is constitutionally eligible, and the other not so, and the former is ad-

mitted to be the person for whom the votes are cast, the votes will be presumed to

be intended for him.

The election of James Pratt, Jr., and Thompson Burrill, two

of the members returned from the town of Lynn, was contro-

verted by James Gardner and others, because the said Pratt

and Burrill were not chosen until after the town had voted not

to send but one representative, and had chosen one accord-

ingly-^

At the January session, the committee on elections reported

as follows, on this case^:—
" On the 13th day of May, 1824, a town meeting was held

in Lynn, for the choice of one or more representatives from

S£dd town to the general court. After the meeting was opened,

» 45 J. H. 56, 119. 2 Same, 160, 165, 186, 187, 190.
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a motion was made to send one representative, and one only

;

but before that motion was put, another motion was made to

send six, which was put and decided in the negative. Other

motions were then made, to send five, four, three, and two,

and severally put and decided in the negative. The first mo-

tion, to send one, and one only, was then put and decided

in the affirmative, by twenty-one votes in the affirmative,

and nineteen in the negative, as appears by parol evidence,

there being no record of the number of votes given. The

voters were then called upon to bring in their votes for one

representative. They were brought in and counted, and Ezra

Mudge, Esq., was chosen, about eighty-five votes being given

for him, and about twenty-five against him, as appears by

parol evidence, no record of the numbers having been made.

After the choice of one representative, a motion was made to

reconsider the vote which had passed, to choose one represent-

ative, and one only, and being put, was carried in the affirma-

tive, by about forty-five voting in the affirmative, and about

twenty-nine in the negative, as appears by parol evidence. A
motion was then made to choose two representatives, in addi-

tion to the one already chosen, and carried in the affirmative,

(the town being entitled to that number and more.) The votes

were then called for and carried in, and upon being counted,

it was found that James Pratt and Thompson Burrill were

chosen. The petitioners state, that the votes given for James

Pratt were recorded as given for James Pratt, Junior. The

facts are, that two men resided in said town, by the name of

James Pratt. The person who claims the seat, is known in

Lynn, by the name of James Pratt only, and is never desig-

nated as James Pratt, Junior ; and the other James Pratt is a

man very far advanced in life, known only as a day laborer,

and ineligible to the office of representative. It is a fact, ad-

mitted by the petitioners, that the individual claiming the

seat, was the one intended by the voters. The committee are

unanimously of opinion, that, as no other James Pratt was
eligible to the office, it would be doing violence to every sound

rule of proceeding, in such cases, to presume that the electors



238 CHESTER.

voted for one whom they could not constitutionally elect, when*

the individual intended was constitutionally eligible, and that

no substantial objection arises, on this ground, to the member
holding his seat. As to the first ground of objection, men-
tioned by the petitioners, the committee are of opinion, that

notwithstanding a vote was passed, to choose one, and one

only, yet it was competent for the town, while the town-pect-

ing, called for the purpose of choosing one or more represent-

atives, was open, to reconsider the vote to choose one only,

and add two more ; that in so doing, they exercised only their

constitutional rights, and that no good cause is shewn for va-

cating the seats of the said James Pratt and Thompson Bur-

rill. The committee have examined several reported cases of

controverted elections, but have not been able to find any pre-

cisely like the one at bar
;
but, upon general principles, the

committee feel warranted in the opinion above expressed, as

well as from what they know to be the usage of towns, on the

subject of reconsideration of votes. By a certificate of the

town clerk of Lynn, the committee were informed that such

was the usage of that town, when a larger number was pres-

ent. The committee therefore report, that the said James

Pratt and Thompson Burrill, are entitled to hold their seats."

The report was agreed to.

CHESTER.

Duty of the moderator of a town-meeting to make certain a vote when scrupled or

doubted by a competent number of the voters.

There were two returns from the town of Chester, certified

and signed by two different sets of selectmen, by one of which,

it appeared that Silvester Emmons was elected, and by the

other, that Asa Wilcox was elected. The election of the for-

mer was controverted by Nathan Ellsworth and others, and

that of the latter by Asahel Wright and others, on the ground,

in both cases, that the selectmen, by whom the respective

elections were certified, were not duly elected.^

> 45 J. H. 42.
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The committee on elections reported the following state-

ment of facts, with their opinion thereupon:— *

"At a meeting of the inhabitants of the town of Chester,

qualified to vote in town a flairs, on the 1st day of March, at 9

o'clock, A. M., (the legality of which is not questioned,) Wil-

liam Henry, the clerk of the town, opened the meeting in the

usual manner, and called for the ballots for a moderator, which

he received, sorted, and counted, and then declared that Wil-

liam Shepard was elected. Shepard signified his acceptance

of the office, and czdled for ballots for a town clerk ; and upon

counting the ballots, it appeared that there was no choice. It

appears that there was a motion made, (as is proved by a

number of deponents, and the fact is not disputed,) to adjourn

to the next day, at 9 o'clock, A. ^I. Thus far, there is no

question but the proceedings of the town were correct and

legal. The moderator put the motion of adjournment, and

declared it was a vote to adjourn. The vote was doubted by

more than ten persons, and the moderator said he must divide

the meeting. The house was divided but not counted. At

this time it was nearly dark. The moderator deposes, that he

adjourned the meeting by power of the first vote, and that at

the time of dividing the meeting, there was much noise and

confusion. Some of the deponents state that the meeting

was, or could be divided, and others that a division was not,

or could not be effected. It also appears by a number of de-

positions, that the moderator made this declaration :
* by

power or authority vested in me, I adjourn this meeting, until

tomorrow at 9 o'clock, A. M.,' at the time, when the inhabit-

ants dispersed. The moderator deposes, that he requested the

town clerk to record the adjournment of the meeting, and that

he declined, on the ground of its illegality.

On the second day, there was a full meeting, as many being

present, as on the first day. The moderator called for the

ballots for a clerk, and having counted them, he declared Otis

Taylor elected by a majority of one vote. Taylor was duly

sworn, and officiated. It was then voted to choose three

selectmen, who should also be assessors. On counting the
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votes at the second ballot, (there being no choice on the first)

il^ppeared, that Forbes Kyle had 143 and Isaac Whipple 142

votes. It appears that the number of names checked on the

list of voters, was 282. The moderator deposes, that he de-

clared Forbes Kyle to be elected first selectman. Henry, the

town clerk, deposes, that no declaration of a choice was made

by the moderator, but that he said there were more votQS than

voters. The moderator also deposes, that a man, whom he

named, was suspected of putting in more than one vote ; that

he saw him put in a large vote, and that when he took away

his hand, a small piece of paper, say the size of a vote, adhered

to it. After the declaration of the result of the second ballot

for first selectman, there was much noise and confusion, and

when the ballots were called for the second selectman, the

confusion increased, and there was a cry of, 'no vote,' 'illegal,'

&c. Before any votes were cast for second selectman, the

moderator deposes, that a motion was made to adjourn to 22d

March, on condition of beginning with balloting for first select-

man ; that he put the motion, and declared it a vote ; that it

was disputed, and he ordered a division, but did not succeed.

It appears there was much confusion at this time, and that

the moderator said, ' I adjourn this meeting for two weeks,' and

that, soon after, he declared, ' I adjourn this meeting to the 22d

day of March, at 9 o'clock, A. M.;' that Taylor recorded that

the moderator adjourned the meeting, and that on the 22d

March, he added, by direction of the moderator, these words,

* according to vote of the town.' It appears that the hands

raised for and against the adjournment, both on the first and

second days of March, were not counted. It is stated by one

deponent, that the moderator said, ' I adjourn by vote of the

town.' On the supposed illegality of the meeting, and the

adjournment thereof, application was made by twelve free-

holders, to the selectmen chosen in 1823, to warn a meeting

of the inhabitants to assemble for the choice of town officers.

Pursuant to such warrant, a part of the inhabitants assembled,

as therein directed, to wit: on the 22d day of March, at 8

o'clock, A. M. William Henry, the town clerk for 1823,
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opened the meeting, by reading the warrant and the return

thereof. About this time, or at 9 o'clock, William Shepard

and many others with him came into the meeting. Said

Shepard demanded his seat as moderator, and was refused.

He then made declaration, that the meeting was adjourned to

the school-house, and soon afterwards said, to the centre

school-house, to which place many voters repaired, and there

elected Samuel B. Stebbins, as second selectman and asses-

sor, and John Hamilton, third selectman and assessor, and

Horace Smith, as constable, with other officers required by

law to be chosen in the month of March or April, annually.

The voters who remained at the meeting-house, INIr. Henry

presiding as moderator, made choice of Isaac Whipple for

moderator, and William Henry for town clerk, and Isaac

Whipple, James Nooney, Jr., and Charles Collins, as select-

men and assessors, (the same who were selectmen and assess-

ors, the preceding year.) They also chose Martin Phelps, Jr.,

constable, and such other officers as are required by law, to be

chosen in the months of March or April, annually.

Pursuant to a warrant, directed by said Kyle, Stebbins, and

Hamilton, as selectmen, to said Smith, as constable, notifying

the voters qualified as the law directs to assemble and give in

their votes for a representative to the general court, a part of

the inhabitants of Chester assembled on the 3d day of May,

and made choice of Silvester Emmons, Esq., for their repre-

sentative, whose election was duly certified by Kyle, Stebbins,

and Hamilton, as selectmen of said town, and who was noti-

fied by Horace Smith, as a constable of the town of Chester.

Pursuant to a warrant directed to Martin Phelps, Jr., as con-

stable, by Whipple, Nooney, Jr., and Collins, as selectmen, to

notify the inhabitants qualified as the law directs, to assemble

and give in their votes for a representative to the general

court, a part of the inhabitants of Chester aforesaid assembled

on the 10th day of May, and made choice of Asa Wilcox,

Esq., as their representative, whose election was duly certified

by said Whipple, Nooney, Jr., and Collins, as selectmen, and

who was notified by Martin Phelps, Jr., as constable for the

town of Chester.

31
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Upon mature consideration of the foregoing facts, the com-

mittee report :

—

" That, in their opinion, the adjournment of the meeting of

the town of Chester, on the first day of March last, was illegal,

inasmuch as that when the moderator had put the question of

adjournment, and had declared it to be a vote, and when such

vote was 'scrupled or questioned by seven or more, of the

voters present,' he did not ' make the vote certain by polling

the voters,' the meeting not having desired the vote to be

decided in any other way; that an attempt to divide being

unsuccessful, no attempt was made to count the voters and

ascertain the will of the town.

That, at a meeting of the inhabitants of said town of Ches-

ter, duly notified and warned by Martin Philips, Jr., constable

of said town, pursuant to a warrant issued by Isaac Whipple,

James Nooney, Jr., and Charles Collins, as selectmen of Ches-

ter, at the request of Asa Wilcox and eleven others, freehold-

ers and inhabitants of said town, for the purpose of choosing

town officers, the said Isaac Whipple, James Nooney, Jr., and

Charles Collins, were legally chosen selectmen of said town

;

and the said selectmen have certified, according to law, that

Asa Wilcox was duly elected, on the 10th day of May last, by

the freeholders and others, inhabitants of the town of Chester,

quaUfied voters, to represent them in the general court, to be

assembled on the last Wednesday of said month. The commit-

tee are of opinion, and hereby report, that Asa Wilcox is en-

titled to a seat in this house.

The committee further report, that the meeting at the centre

school-house, in Chester, on the 22d day of March last, being,

in their opinion, illegal, Forbes Kyle, Samuel B. Stebbins, and

John Hamilton, who have made return as selectmen of said

town, in the usual form, that Silvester Emmons was duly

elected, on the third day of Mfiy last, at a meeting notified

and warned, in pursuance of a warrant by them issued to Ho-

race Smith, as constable of said town, were not the selectmen

of said town, and that, for the same reason, Horace Smith was

not constable of said town.
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The committee are of opinion, and hereby report, that Sil-

vester Emmons is not entitled to a seat in this house."

This report was made at the iNIay session, and referred from

thence to the January session,^ but does not appear to have

been afterwards acted upon.

»4o J. H. 119.

1825—1826.

COMiMITTEE ON ELECTIONS.

Messrs. Amos Spaitlding-^ of Andover, Franklin Dexter, of Bos-

ton, Francis C. Macy, of Nantucket, Ephraim Buttrick^ of

Cambridge, David S. Ghreenongh, of Roxbury.

CASE OF JOHN SHEPLEY, MEMBER F^OM FITCHBURG.

A member removing from the commonwealth becomes thereby disqualified from hold-

ing his seat.

At the commencement of the January session, a letter was

received from John Shepley, member from Fitchburg, announc-

ing, that since the adjournment, he had removed his family to

Saco, in the state of Maine, where he intended to reside.^ The

subject underwent considerable discussion, and it was finally

determined that his seat was vacated by the removal.^

A motion was then made, that a precept be issued to the

town of Fitchburg, to choose a representative, in the room of

]Mr. Shepley,^ w^hich motion, upon discussion, was indefinitely

potponed.^

» 46 J. H. 167. » Same, 180, 183, 184, 190. 3 Same, 194. * Same, 198.
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CASE OF JOSEPH DOWNE, JR., MEMBER FROM FITCHBURG.

A member chosen during the sitting of the general court, to fill a vacancy occasioned

by the removal of another from the commonwealth, but without a precept, is not

entitled to a seat.

Joseph Downe, Jr., returned a member from the town of

Fitchburg, to supply the vacancy occasioned by the removal

of Mr. Shepley from the commonwealth, (see the preceding

case) appeared, was qualified and took his seat in the house

and the return of his election was referred to the committee

on election S.2

The committee made a report, giving a statement of the

facts relating to the election, and concluding with a declara-

tion, that Mr. Downe was not entitled to a seat.^

The report was considered and debated in the house, and in

committee of the whole, on five several days, and finally ac-

cepted by a vote of 53 yeas to 45 nays.*

The committee on the pay roll were then directed to make

up the pay of Mr. Downe, for his travel and attendance, as a

member.^

» 46 J. H. 270. 2 Same, 269. 3 Same, 330. < Same, 359, 365, 372, 387. ^ Same, 391.

1826—1827.

COMMITTEE ON ELECTIONS.

Messrs. Lahan Marcij, of Greenwich, Andrew Dimlap, of Bos-

ton, Minot Thayer^ of Braintree, Joseph H. Prince, of Salem,

David Stetson, of Charlestown.
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OPINION OF THE JUSTICES OF THE SUPREME JUDICIAL COURT,

CONCERNING THE FILLING OF VACANCIES IN THE HOUSE, AND

THE ELECTION OF MEMBERS THEREOF TO THE COUNCIL.

Vacancies in the house, other than those enumerated in the 2d section of the 6th

chapter of the constitution, may be filled.

Members of the house of representatives may constitutionally be elected to the

council.

At the May session, it was

Ordered, That the committee on elections be directed to re-

port, at the next session, whether any vacancy can be filled in

the house of representatives, except such as are enumerated in

the second section of the sixth chapter of the constitution

;

* Ordered, That said committee report, whether any member

of the house of representatives can constitutionedly be elected

to the council board
;

Ordered, That said committee, in the name of the house

require of the justices of the supreme judicial court their

opinion on these subjects.^

In pursuance of these orders, the committee laid the ques-

tions proposed before the court, and at the January session, the

followdng opinion was received^ :

—

" To the honorable the house of representatives of the com-

monwealth of Massachusetts.

The justices of the supreme judicial court have attended to

the questions, to which by a vote of the house, passed 17th

June, 1826, their answer was required, and submit the follow-

ing as their opinion thereon :

—

The first question is, whether any vacancies can be filled in

the house of representatives, except such as are enumerated in

the 2d article of the sixth chapter of the constitution ?

The second, whether any member of the house of represent-

atives can be constitutionally elected to the council board.

We take the liberty to transpose the order of the questions,

since the answer to the second involves some considerations,

which are of importance in the consideration of the first.

1 47 J. H. 136. » Same. 178.
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And we are of opinion, that there is nothing in the constitu-

tion, which disqualifies, or renders ineligible, a member of the

house to a seat in the council.

The 2d article of section 3d, chap. 2, of the constitution,

provides for the choice of nine counsellors, from the persons

returned for counsellors and senators, with this further pro-

vision, that ' in case there shall not be found, upon the first

choice, the whole number of nine persons, who will accept a

seat in the council, the deficiency shall be made up, by the

electors aforesaid, from among the people at large.

We think the framers of the constitution, and the people

w^ho adopted it, intended only, by this provision, to exclude the

implication, that successive elections should of necessity be

made from the senate ; which implication might have existed*

without this provision, since by the constitution, the members

of that board are all chosen by the people, counsellors as well

as senators.

Members of either branch of the legislature continue to be

of the people, for they have no distinct privileges, but only a

trust or duty to perform for the people ; and therefore, when it

is provided that the second choice shall be from among the

people at large, we think all citizens are comprehended within

that description, who are not disqualified by the constitution to

hold a seat in the council ; and that the real intent was to leave

the choice entirely unrestricted, after an attempt should have

been made to fill up the council from the senate.

Such we believe has been the practical construction of the

constitution in this particular ; for it appears, from the journals

in the secretary's office, that on the very first year after it went

into operation, a member of the house of representatives was

elected a counsellor, and took his seat at that board ; and that

many such elections were made, between that time and the

year 1823.

Cotemporaneous expositions of doubtful provisions in all

instruments, and particularly in legislative enactments and

constitutional charters, are held to be legitimate and useful

sources of construction.
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What has been done in the beginning, and has continued

to be done for a long series of years, without any question as

to the rightful power or authority on which such acts have

been predicated, may be presumed, by succeeding public agents,

to have been rightfully and properly done ; in case no private

right or public immunity is invaded.

We therefore do not hesitate to give our opinion, that a

member of the house of representatives can, constitutionally,

be elected to the council board.

In regard to the other question, whether any vacancies can

be filled in the house of representatives, except such as are

enumerated in the second article of the sixth chapter of the

constitution, we answer, that what we understand to have

been the practice, namely : to fill vacancies made by the election

of a member of the house to a seat in the senate, or the coun-

cil, may well be supported by the principles of the constitution,

and by analogy to certain cases, provided for by that instru-

ment.

It was evidently the intent of the framers of the constitution,

to recognize the right of towns, whose representatives had been

called by the constituted authorities to the exercise of some

other public duty, inconsistent with their legislative functions,

to supply their place by a new election ; as will appear by the

numerous cases provided for in the article of the constitution

cited in the question proposed. It was probably not contem-

plated that seats would be vacated by a legislative election to

another department of the government, and therefore that case

is not provided for.

But it is to be considered that every town, having the num-

ber of polls required by the constitution, has a right to be rep-

resented in the popular branch of the legislature ; and that this

is a valuable and important right, of which the inhabitants

ought not to be deprived without their own consent. In the

case supposed, the inhabitants of the town have signified their

intent and desire to avail themselves of this right, by the actual

election of a member. In addition to the common interest,

which they have in the general concerns of the state, in the
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management of which they are entitled to a voice, they may
have important local interests, which, in their opinion, require

the special care and attention of one of their own body. Now,

if, by the removal of their representative into the senate or the

council, they must remain unrepresented, they are virtually

disfranchised for the current year ; and this, by the two

branches of the legislature, who, if they have not imjx)sed a

duty, have offered strong inducements to the representative of

the town to forsake the place, to which he had been elected

with a view to the particular interests of the town, as well as

the general interests of the public.

The case may be different where the seat shall be vacated

by death, resignation or removal out of the state ; for these are

contingencies of which towns may be supposed to take the

risk, when they make their election. Our opinion is confined

to the case of a seat vacated by the interference of the consti-

tuted authorities, who have called the representative to another

sphere of public duty ; and in such case, we think his place

may be supplied by the town he represented, because they

would otherwise be deprived of their voice in the legislative

department, without their consent; and this would be contrary

to one of the fundamental principles of a free representative

government. We think, therefore, that what we understand

to have been the settled practice of the house, in similar cases,

is founded upon a just view of the principles of the constitu-

tion, and upon analogy to the cases, for which express provis-

ion has been made ; it appearing from these cases, that

whenever a representative has been called to the exercise of

any public trust, which disqualifies him for a seat in the

house, the framers of the constitution and the people thought

the town, which he represented, ought not thereby to lose its

voice in the legislative councils.

We ask leave further to suggest, that as every town has,

originally, a right to decline being represented, subject to the

power of the house to impose a fine for the neglect; so, this

right would remain when called upon by a precept from the

house, requiring them to make a new election ; for this precept
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cannot be of greater force than the constitution, which, accord-

ing to decisions heretofore made, leaves the option to the towns

to be represented or not, on the condition above stated.

For the foregoing reasons, we are of opinion, that vacancies

in the house of representatives, other than such as are enumer-

ated in the 2d article of the 6th chapter of the constitution,

being of the kind supposed in the preceding remarks, may be

filled by new elections.

All which is respectfully submitted,

(Signed) ISAAC PARKER,
SAMUEL PUTNAM,
S. S. WILDE,
MARCUS MORTON."

The committee then reported, in accordance with this

opinion :

—

First, that vacancies can be filled in the house of represent-

atives, except [and other than] such as are enumerated in the

2d section of the 6th chapter of the constitution
;

as, where a

member of this house is elected by the legislature a member

of the senate, and called up to that board, the vacancy thereby

created, in the opinion of the committee, may be filled up.

Secondly, that a member of the house of representatives can

be constitutionally elected to the council board.^

The report was agreed to.^

» 47 J. H. 178. « Same, 191, 198, 199.

1827—1828.

COMMITTEE ON ELECTIONS.

Messrs. Laban Marc?/, of Greenwich, Tliomas P. Beal, of

Kingston, Elisha 3Iack, of Worthington, Lester Filley, of

Otis, Solomon S. Whipple, of Salem.

32
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BARRE.

It was held no objection to the qualification of a member as to property, that he was

rated in the valuation at two hundred dollars, personal estate, and no more, and

that his real estate (but whether the •whole or a part only did not appear) had been

set off on execution.

The election of Gardner Ruggles, returned a member from

the town of Barre, was controverted by Otis Sherman and

others, on the ground, that said Ruggles did not possess suf-

ficient property to qualify him, according to the constitution,

for the office of representative.^

The petitioners produced in evidence an affidavit of one of •

the assessors of the town of Barre, dated May 25th, 1827,

stating that the valuation of the personal property of Mr.

Ruggles, for the year 1826, was two hundred dollars and no

more; and also, a certificate of the register of deeds for the

county of Worcester, stating that eleven executions were re-

corded in his office, in the year 1822, against the said Ruggles,

on which real estate was set off to the respective creditors

therein named, and that he did not find on record any convey-

ance of land to the said Ruggles subsequent to that time.

On this evidence, the committee on elections repor?^d, that

Mr. Ruggles was entitled to his seat. The report was agreed

to.2

WINDSOR.

Whether it is any objection against the validity of an election, that the votes were

given in without the list of voters being called ; that persons were allowed to vote,

whose names were not on the list ; and that some of the voters, whose qualifications

were questioned, were allowed to withdraw their votes

—

Qucrrc.

TuE election of Asa Hall, returned a member from the

town of Windsor, was controverted by Elijah Turner, Jr.,

' 48 J. H. 6, 20. ' Same, 54.
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and others, for The following reasons, alleged in their peti-

tion:

—

That, at the meeting for the election, the votes were cast,

without the list of voters being called ; that some pennons,

whose names were not on the list, voted
;
and, that, during

the balloting, the selectmen allowed four persons, who had

voted, and whose right to vote was disputed, to put their

hands into the box containing the votes, and to take out such

as they pleased."

The committee on elections, to whom the petition was

referred, reported, that, from the evidence submitted to them,

the said Hall appeared to be duly elected.^ [It does not ap-

pear, that any documentary evidence was laid before the com-

mittee, either to prove or disprove the allegations in the

petition ; and it cannot be determined from their report,

whether they decided in favor of the election, because the

allegations against it were not proved, or because they consid-

ered the objections groundless.]

The report was agreed to.

CASE OF WILLIAM B. ADAMS, MEMBER FROM MARBLEHEAD.

Where a member in fact performed the duties of a deputy collector of the customs

under the United States, from the close of the first session of the general court to

the commencement of the second, he was held to be thereby disqualified to hold his

seat.

In a discussion of the question, upon the reconsideration of a vote adopting a report,

whereby the seat of a member was vacated, it was ruled by the speaker, that evi-

dence might be introduced in support of, but not against, the motion to reconsider.

William B. Adams being returned a member from the town

of Marblehead, and having been duly qualified and taken his

seat in the house, the committee on elections were directed to

inquire into his right to hold the same.^

The committee, on the second of February, made the fol-

lowing report^:—
" The committee on elections, who were instructed to inquire

us J.H. 10, 54 ' Same, 220. - Same, 271.
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into the right of William B. Adams, of Marblehead, to a seat

in this house, have attended to that duty, and held several

meetings in relation thereto, by adjournment, at his request,

at all of which he was present, and now they respectfully

report :
—

That William B. Adams was duly returned as a member of

this house, and, having taken the requisite oaths, took »his seat

one day, in this house, at the June session thereof; and that

it was clearly proved, by the testimony of several witnesses,

who voluntarily presented themselves before the committee,

and were examined, under oath, and by the inspection of sun-

dry custom house official documents, which were furnished

the committee, that William B. Adams did, from, the end of

the June session, of this present general court, to the third

day of January last, inclusive, do and perform the duties of a

deputy collector of the district of Marblehead and Lynn, in

this commonwealth ; that during this period, he administered

the usual custom house oaths, certified invoices of imported

goods, and signed coasters' clearances, as deputy collector

aforesaid ; and that he was, during the time aforesaid, in the

habit of performing such and similar duties, during the pres-

ence or absence of the collector of the said district. The

committee find, that by an act of the United States, passed

March the second, 1799, the collectors of the customs may,

during their sickness, or occasional and necessary absence, and

not otherwise, appoint a deputy, duly constituted, under their

hands and seals, to act in their behalf, in the discharge of the

duties of their office, and that, by the seventh section of an-

other act, passed on the 3d of March, 1817, the several collectors

of the United States are authorized to nominate and appoint

one or more deputies, with the approbation of the secretary of

the treasury, who, in said act, are declared to be officers of the

customs, and are required to take an oath of office.

By the eighth article of amendment of the constitution of

this commonwealth, it is provided, that no person, holding any

office under the authority of the United States, (postmasters

excepted,) shall, at the same time, have a seat in this house.
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The committee, having no power to send for persons or pa-

pers, had no means of ascertaining by virtue of what authority-

Mr. Adams assumed to discharge the official acts aforesaid

;

but the committee are of the opinion, that the acts and doings

of Mr. Adams, as aforesaid, are prima facie evidence, that,

from June last, to the third day of January last, inclusive, *he

held the otRce of deputy collector of the district of Marble-

head and Lynn, and that holding said otHce under the author-

ity of the United States is incompatible with a right to a

seat ; and they do accordingly report, that William B. Adams,

of ^larblehead. is not entitled to a seat in this house."

The report was agi'eed to,^ on the ninth of February, by a

vote of 88 to 71, and Mr. Sedgwick, of Stockbridge, then gave

notice, that he should move a reconsideration of the vote, on

the succeeding Monday.

On the eleventh of February, Mr. Sedgw*ick, pursuant to

the notice given by him, moved a reconsideration of the vote,

whereby the said report was accepted. During the discussion

which ensued on this motion, Mr. Bliss, of Springfield, was

proceeding to submit to the house, as an argument against

the reconsideration, certain evidence tending to shew, that the

said ^Villiam B. Adams was considered, and returned, by the

secretary of the treasury of the United States, as an officer of,

and in the pay of the United States, when he was called to

order by Mr. Sedgwick. The speaker decided that it was not

in order, to submit this evidence to the house, as an argument

against the reconsideration, inasmuch as Mr. Adams having

been virtually suspended from his seat, by the decision of the

house accepting the report, was not, and could not be present,

to repel or explain it ; but that any evidence, offered in sup-

port of the motion to reconsider the vote, would be admissible,

the same objections not existing against its reception. No
appeal was made from the decision of the chair. The ques-

tion being then taken on the motion to reconsider, it was de-

cided in the negative, by a vote of 126 to 75, and the report

of the committee was ordered to be inscribed on the journal.^

'4SJ. H.302. « Same, 307, S, 9.
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A motion was subsequently made, that the committee on

the pay roll be directed to make up the pay of Mr. Adams, for

his travel and attendance, as a member, and, after considera-

tion, was decided in the negative.^

On the fourteenth of January, 1831, Mr. Adams petitioned

for an allowance of pay, as a member, until his seat was va-

cated as abovementioned. The committee on elections, to

whom his petition was referred, reported a resolve in his favor,

which was rejected by the house.^

1 48 J. H. 357, 360, 362. ' 51 J. II. 148, 246, 285.

1828—1829.

COMMITTEE ON ELECTIONS.

Messrs. Julin B. Davis^ of Boston, Solomon S. Whipple, of

Salem, Joel Hayes, Jr., of South Hadley, Francis Perkins,

of Fitchburg, Thomas A. Greene, of New Bedford.

ATTLEBOROUGH.

Three members being returned, and the selectmen having certified in the return, that

two of them were duly elected, and, in relation to the third, a statement of facts,

upon which they referred to the house the question whether such member was duly

elected, the house thereupon instituted an inquiry into the validity of the election.

Question whether votes for persons, not eligible as representatives, can be considered

and counted as votes, in determining the whole number cast.

The return from the town of Attlcborough certified, that

two of the members returned were duly elected, and, in rela-

tion to the third contained a statement of facts, upon which

the selectmen of said town referred the question, whether

Israel Hatch, the member thus returned, was duly elected or

not, to the determination of the house.
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The committee on elections, to whom the return \va? com-

mitted/ at the May session, made the following report there-

on,2 at the ensuing January session :
—

" That at a meeting legally held for the choice of represent-

dtives, in the town of Attleborough, on the 5th day of May last,

it was voted to send three representatives ; that said represent-

atives were balloted for separately; that, at the first two bal-

lotings, the two members returned from said town appear to

have been duly elected ; that eight several ballotings were had

for the choice of the third representative, at each and all of

which the selectmen present and presiding declared, that there

was no choice ; and that, after these eight ballotings had been

thus completed, the meeting was duly adjourned to the 10th

day of May last, when it was, in legal town-meeting, voted to

reconsider the vote to send three representatives, and to send

but two, and the meeting was then dissolved. At each of the

aforesaid eight ballotings, the sitting member, Israel Hatch,

Esq, had a pluiality of the votes given in. The certificate of

the selectmen, by him presented, states this fact, and con-

cludes, conditionally, in the following words :
—

' If the votes for David Pidge, Lydia Jones, Hannah Pidge,

Mary Lathrop, and Redmond Clafflin ought not to be counted,

on the ground of their ineligibility to the office of represent-

ative, then was the said Israel Hatch, Esq., elected as the third

representative to represent said town as aforesaid.'

The committee ascertained, that the entire rejection of the

votes for Lydia Jones, Hannah Pidge, Mary Lathrop, and

Redmond Claflin, would not, at any one balloting, affect the

result. After a patient investigation, protracted, at the re-

peated request of the sitting member, a yet further contin-

uance was granted, to give him an opportunity to produce

evidence, that he had a majority of the legal votes, at any one

balloting ; but the only evidence to this efl'ect, by him pro-

duced, was the deposition of one Benjamin C. Richardson,

which, in the opinion of the committee, is not entitled to

credit. As to the eligibility of David Pidge, the committee

' 49 J. H. 34, 41, 80. 2 Same, 193.
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found the evidence to be, that he had the constitutional quali-

fications, as to property and residence ; but that he had been

convicted of larceny, and had never received the executive

pardon. The committee were of but one opinion, as to the

conduct of those voters, who could so trifle with the elective

franchise
;
but, as the votes, thus given, appear to have been

given by legal voters, and as it therefore appeared, that, at no

one of the eight ballotings, did Israel Hatch, Esq., have a ma-

jority of all the legal voters, voting for representatives for the

town of Attleborough, the committee were unanimously of

opinion, that said Israel Hatch, Esq., was not duly elected a

member of this house, according to the constitution and laws

of this commonwealth ; and they report accordingly, that he is

not returned a member of this house, to the acceptance there-

of ; and that he is not entitled to his seat in the same."

The report was recommitted,^ and on the thirteenth of Feb-

ruary, the committee reported,^ that they had again, at three

several sessions, heard the parties and examinied the various

proofs and allegations adduced by the sitting member, and

other persons interested in his case, and had found no reason

to change their former report, which they therefore reported

without amendment.

The report was placed among the orders of the day, and on

the sixteenth of February was agreed to.^

A resolve, providing for the pay of Mr. Hatch, was after-

wards introduced and rejected by the house.*

1 49 J. H. 214. 2 Same, 279. 3 Same, 293. Same, 392.

1829—1830.

COMMITTEE Ox\ ELECTIONS.

Messrs. James C. Merrill^ of Boston, Elisha Hubbard, Jr., of

Williamsburg, Samuel Burr, of Concord, Solomon Lincoln,

Jr., of Hingham, Gayton P. Osgood, of Andover.
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BERKLEY.

"Where two selectmen only, out of three, were present at an election, it was held,

that a certificate, signed by one of them (the other being the member chosen) and

the absent selectman, was " to the acceptance of the house."

Where a person, who was in possession of real estate, of the yearly value of from

twelve to fifteen dollars, to which he had no legal title, had received assistance

from the town, for the support of a minor child who was an idiot, and had also, for

that reason and on account of his poverty, been exempted from taxation for several

years, it was held, that he was not qualified to vote in the election of represent-

atives.

If one, who is not a legal voter, throws a vote into the ballot box, before the presiding

selectman has time to forbid him, it is the duty of such selectman to withdraw the

vote from the box.

The election of Samuel French, Jr., returned a member

from the town of Berkley, was controverted by John Dean

and others,^ for reasons, which are fully stated in the following

report of the committee on elections :
—

" That a meeting, duly and legally warned for the choice of

a representative to this legislature, was there held on the elev-

enth day of May last ; that the whole number of votes given in

at the election was seventy-one
;
necessary to a choice, thirty-

six ; that said French, Jr., had thirty-six votes, and was de-

clared to be elected.

The petitioners object, that the certificate of the election of

the said Samuel French, Jr., is signed by George Sanford

and Henry Crane, tw^o only of the three selectmen ; that Crane

was not present at the meeting; that French, Jr., though a

selectman and present, did not sign the certificate ; that the

law requires, that a major part of the selectmen present at the

meeting shall sign the certificate ; and that as the requisition

of the law has not, in this particular, been complied with, the

certificate is void.

The petitioners further allege, that the name of Robert San-

ford, an inhabitant of that town, and a qualified voter for a

representative, was stricken from the list of voters, immediately

previous to the election, by said Samuel French, Jr., who was

one of the selectmen of that town ; that said Robert Sanford

' 50 J. H. 50, 100, 150.
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did, on the same eleventh day of May, in open town meeting,

offer his vote or ballot to George Sanford, then presiding in

the meeting as chairman of the selectmen, which vote was by

him rejected, and that he, the said Robert Sanfdrd, was there-

by prevented from voting.

The petitioners further state, that, at the same meeting, one

Stephen B. Burt having voted, the said George Sanford,

chairman of the selectmen, took from the ballot box a vote or

ballot, under the pretence, that it was the ballot, which the

said Stephen B. Burt had deposited in the box, when from

the position in which the said George Sanford stood, it was

impossible that he should have seen the ballot, which the

said Stephen B. Burt had deposited in the box, or the name

which it bore.

And further, that if the said Robert Sanford had been per-

mitted to vote, or if the ballot actually deposited by the said

Stephen B. Burt had not been withdrawn, the election might

have resulted differently.

The petitioners further represent, that the said election was

conducted partially and unjustly, and in subversion of the

right of suffrage.

As to the charge oi partiality and misconduct, on the part

of the selectmen, in conducting the meeting, the committee

are of opinion, that the same is wholly unsupported by evi-

dence.

The committee are also of opinion, that the certificate of

the election of Mr. French ought to be considered by this

house as sufficient. The statute relating to that subject re-

quires, that *the selectmen present or a major part of them

shall sign a certificate, &c., or such election shall be certified

to the house of representatives to their acceptance.' As no

fraud or misconduct appears, with regard to the certificate, and

as the reason why it was not signed by the two selectmen

present was, that said French, from motives of delicacy, did

not think it proper to sign the certificate of his own election,

the committee presume, that the certificate will be considered

sufficient.
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It was agreed, that Stephen B. Burt was not a legal voter.

George Sanford, the presiding selectman at the meeting, testi-

fied, that before he had time to forbid him, said Burt precipi-

tately threw his vote into the box, and that he immediately

drew the same vote from the box. He further states, that he

put the vote, thus taken out, into his pocket, and did not

know, until after the meeting, for whom the vote was given.

After the meeting he found the vote to be for Samuel French,

Jr. Mr. Dean Burt testified, that the presiding selectman

stood in such a situation, that, in his opinion, he could not

have known, that he took out of the box the vote put in by

Stephen B. Burt. The testimony of Dean Burt being matter

of opinion, and that of the presiding selectman being positive,

the committee are of opinion, that the vote thus taken out of

the box was the vote put in by Stephen B. Burt; and, that

the presiding selectman, knowing it to be the vote put in by

said Burt, not only had a right, but that it was his duty, to

take it out of the box.

Much evidence was produced before the committee, relating

to the rejection of the vote offered by Robert Sanford. That

part of the evidence, deemed by the committee to have a bearing

on the question, is, in substance, as follows :— Robert Sanford,

whose vote was rejected, deposed, that he attended said meet-

ing for the choice of representative ; that after the meeting

was opened, he went forward to the selectmen, and presented

his vote to the chairman, who refused to receive it, giving as a

reason, that his, Robert Sanford's name, was not on the list of

voters ; that when he presented his vote, he claimed the right

of voting, but was refused ; that his name had been on the list

of voters in the month of March previous ; and that he had

not received any notice, that the selectmen would meet to

correct the list of voters. It appears in evidence, that Robert

Sanford has lived in the town of Berkley for the greater part

of the time during the last thirty years ; that he has occupied

a small estate, consisting of a dwelling house and about an

acre of land, which he considered as his own, but he never had

a deed of it. The annual income of said estate is estimated
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to be worth, to the said Robert Sanford, from twelve to fifteen

dollars per annum, to others worth a less sum. There is no

evidence before the committee, that said Sanford has been

assessed or paid a tax within the last nine years. The reason

why he was not taxed was, that he had three idiot children,

two of them more than twenty years of age. Sanford has

received assistance from the town for three or four ye^rs past,

for the support of the two children who were of age in 1825.

When he applied for assistance from the town, for the support

of the idiot child under the age of twenty-one years, he was

told by the selectmen, that if he should receive assistance for

the minor child, he would not have a right to vote. On hear-

ing this statement, he declined receiving such aid. One of

the selectmen said, that he made this remark from motives of

policy, hoping thereby to save some expense to the town. In

1826, however, he made a written application for assistance

for himself and family, but did not receive it, except as above

stated. The reason why said Robert Sanford has not been

assessed was as before stated, and also that he was poor, and

had not been considered by the assessors as able to pay a tax,

if assessed. His name had not been on the list of voters for

the last eight or nine years, until a few days previous to the

last March meeting. It was then put on the list, but was

struck from it, at, or soon after, the time appointed for said

meeting for the choice of representative. It was struck off

before the meeting was opened. If Robert Sanford had been

permitted to vote, he states that he should have voted for

Barzillai Crane. Robert Sanford's name is not on the list of

petitioners. The number of names on that list is twenty-two.

Seven of that number have petitioned this house for leave to

withdraw their names from the petition. The committee, re-

spectfully submitting this statement to the house, report, that,

in their opinion, the said Samuel French, Jr., is entitled to his

seat."

The report was made at the January session,^ and when it

> 60 J. H. 232.
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came up for consideration, Mr. Eddy, of Middleborough,

moved to add thereto the following as an amendment :

—

" There was no evidence, that the selectmen of said town

gave any notice of any meeting, for the purpose of correcting

the list of voters, except the following, to wit :—The selectmen

posted up a list of voters, on the sixteenth day of February,

1829, on which was inserted the name of Robert Sanford;

and that list gave notice, that 'the selectmen would be in

session, at the public meeting-house, in said town, on the sec-

ond Monday of March then next, for the purpose of correcting

the list of voters.' At the time of striking off said Robert

Sanford's name, the same list was brought forward, and an-

other name inserted thereon.'^

The report and the proposed amendment were then recom-

mitted to the committee on elections.^

On the fifth of February, the committee again submitted

their former report, without amendment. Mr. Eddy renewed

his motion to amend, which had been referred to the com-

mittee, but the house refused to sustain the same. Mr. W.
W. Blake, of Boston, moved to amend the report, by revers-

ing the conclusion thereof. This motion was also lost, and

the report was then agreed to.^

CHARLEMOXT.

Where a member was elected by ninety-two out of one hundred and thirty-two votes

given in, it was held, that the reception of one illegal vote, if proved, would not

invalidate the election.

The election of Obadiah Dickinson, returned a member

from the town of Charlemont, was controverted by Anson

Mayhew and others, on the following grounds, stated in their

petition :—1. That one Enos Taylor, who had not been

resident within the said town for six cedendar months next

preceding the election, was permitted to vote therein ; and 2.

' 50 J. H. 2o6. » Same, 263.
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That they had reason to believe, that an undue and improper

influence had been exercised to induce Taylor and others to

vote for Dickinson.

By a certificate of the town clerk of Charlemont, it ap-

peared, that, at the election, the said Dickinson received

ninety-two out of one hundred and thirty-two votes which

w^ere given in.

The committee on elections reported, that if the facts set

forth in the petition were fully proved, they would have no

tendency to impair the right of said Dickinson to his seat

The report was agreed to.^

PELHAM.

The receiving of votes, after the poll is closed, if irregular, is n9t, it seems, sufficient

to invalidate an election, unless the result is thereby affected.

The election of Ziba Cook, returned a member from the

town of Pelham, was controverted by Edmund Mirick and

twenty others, on the following grounds alleged in their pe-

tition, to wit : that the election was effected by forty-eight

votes for the sitting member, against forty-seven given for

other persons ; that one vote, which was for the sitting mem-

ber, was received and counted, after sufficient time had been

allowed for all persons to vote, and the poll had been closed,

the box turned, and the selectmen were counting the ballots

;

and that two persons, who had removed from Pelham, were

allowed to vote in the election, and did vote for the sitting

member.

The case being referred to the committee on elections,

affidavits were laid before them,i;o prove the allegations in the

petition. From one of them, it appeared that three votes, two

of which were for the sitting member, were received after the

poll had been closed, as alleged in the petition ; and in another

it was stated, that one vote was so received and counted for

» 50 J. H. 38, 93.
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the sitting member. But there was no direct evidence, that the

two persons voting, who were alleged not to be entitled to

vote in Pelham, for want of residence, voted in the election at

all; and no evidence whatever, that if they did vote, they

voted for the sitting member.

The committee reported, merely, that they had attended to

the subject, and the member returned was entitled to his seat.

The report was agreed to.

[Setting aside the allegation that two illegal votes were

given in, of which there seems to have been no competent

evidence ; and assuming that the receiving of votes after

closing the poll, however irregular, would not invalidate the

election, unless the votes, so received, if counted, would affect

the result of the election, as declared; the inquiry would then

be, whether the three votes in question would have any such

effect. If one of them only was for the sitting member, and

the two others for another candidate, and the whole were, re-

jected, the former would still be elected by a majority of two

votes ; if t^vo of them were for the sitting member, and one only

for another candidate, the residue of the votes would be equally

divided, and there would be no choice. The evidence leaving

it uncertain, whether the sitting member received one only or

two of these three votes, the committee were probably not

satisfied, that the receiving of them would affect the result,

and therefore had no alternative but to confirm the election.]

1830—1831.

COMMITTEE ON ELECTIONS.

Messrs. Elisha Hubbard^ Jr.^ of Williamsburg, diaries Russell,

of Princeton, John P. Big-eloiv, of Boston. Solon WJiiting', of

Lancaster, George W. Gardner, of Nantucket
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NORTH BRIDGEWATER.

The election of John Goldsbury, returned a member from

the town of North Bridgewater, was controverted by Thomas
Wales and others, on the ground, that two persons voted in

the election, who had not been resident within the said town

for six calendar months next preceding, and also, tliat said

Goldsbury did not possess sufficient estate to render him elig-

ible as a representative ; in relation to which latter point, the

petitioners alleged, that the said Goldsbury had, within eight

months, declared to one of the assessors of the said town, that

he was not seized or possessed of any ratable estate.

The committee on elections reported, at the January session,

that no evidence whatever had been produced by the petition-

ers against the election or qualifications of IVIr. Goldsbury,

and therefore that he was entitled to his seat. The report was

agreed to.^

ASHBURNHAM.

A motion being made in town-meeting not to send a representative, and declared to

be decided in the affirmative, the vote was doubted, and the selectmen proceeded to

make it certain by polling the meeting, and thereupon declared that the motion

was decided in the negative. It was held not to be necessary for the selectmen, after

this declaration, to call the list and check the names of those who voted on the

question, though they were requested so to do
;
especially as such had not been the

practice.

The election of Nathaniel Pierce, returned a member from

the town of Ashburnham, was controverted by Timothy

Stearns and others, for reasons which are fully stated in the

following report, made thereon at the January session, by the

committee on elections :

—

" The objections stated in said petition, against the election

of the sitting member, are, that, at the meeting in said town,

» 61 J. H. 27, 79, 145, 162.
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for the choice of a representative, on the third day of May
last, a motion was made, and put, not to send ; that the vote

was sixty-seven for, and seventy-three or four against sending;

notwithstanding which, the chairman of the board of select-

men, by a mistaken count, and counting some twice, declared

that it was a vote to send ; and that the chairman, though

thereto urged, refused to make the vote certain, by calling the

list of voters and checking the names of those who voted.

The committee find, by an examination of the testimony of

the parties produced in the case, that, after the meeting was

opened, and a few votes given for a representative, the motion

not to send was made, and those who had voted withdrew

their votes from the box. The motion was then put, and the

vote declared in the affirmative, which being doubted, the meet-

ing was divided, and the electors were directed by the chair-

man to pass in front of him ; first "those in favor of the motion,

and then those against it. The electors did pass as directed,

and the chairman made declaration that the motion was

negatived.

The committee further find, that the chairman was re-

quested, after counting the votes for and against said motion,

and declaration of the result, upon the division of the meeting

before named, to call the list of voters, and check the names of

those who voted, which the chairman declined doing, observ-

ing, that, as reasonable men, they ought to be satisfied ; and

that it is not practised in said town, so to call the list of voters,

upon a division of the meeting, and has not been practised for

more than twenty years.

And furthermore, that the statements of those, who testify

as to the number of persons who voted for and against the mo-

tion not to send, are, for the most part, without agreement and

contradictory to each other, though they testify, that they were

so situated, that they were not mistaken in their count.

The committee, from their examination of the facts testified

to, do not find that the selectmen, presiding in said meeting,

departed from their duty, or were mistaken in their declaration

of the result of the vote, on said motion ; or that any of the

34
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electors were counted twice ; and are therefore of opinion, that

the said Nathaniel Pierce was duly elected, and entitled to his

seat. All which is respectfully submitted." The report was

agreed to.^

TYRINGHAM.

Where illegal votes cast at an election do not change or prevent a majority, the elec-

tion is not, for that cause, void.

A meeting for the choice of representatives being opened at half past twelve M. and

kept open until three P. M , in a town entitled to but one representative ; it was

held, that the poll was not unreasonably closed.

The election of Egbert B. Garfield, returned a member

from the town of Tyringham, was controverted by Bidwell

Brewer and others, on the following grounds, viz : that the

meeting for the choice of a representative was not legally no-

tified ; that one person was admitted to vote, who was not

qualified as to residence ; and that the meeting was called at

an unusual hour, and the poll prematurely closed.

The committee on elections made the following report, in

this case, which was agreed to^ :
—

" A meeting was holden in said town, on the third day of

May last, for the choice of a representative to the present gen-

eral court. The number of votes given in at said election was

one hundred and one, and Egbert B. Garfield, the member

returned from said town, had fifty-six votes, and was declared

elected.

The causes stated by the petitioners, against the election of

the sitting member, are
;

first, that the constable posted up but

one notification of the meeting, and that in a remote part of

the town; when by a vote of the town, passed 1805, it is made

the duty of the constable, for all meetings, to post up four no-

tifications, one at each meeting-house, and one other, in each

part of the town, at the most public places, in the estimation

of the constable, eight days previous to the meeting
;
secondly,

' 51 J. H. 39, 79, 188, 193. « Same, 146, 169, 176.
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that Henry Turrell was permitted by the selectmen to vote,

who had not resided in said town sLx calendar months next

preceding the election
; and thirdly, that the meeting was

called at an unusual hour, and the poll closed so soon, that

those electors, who came at the usual hour, were deprived of

the privilege of voting.

The committee find, that four notifications were put up at

the places and in the manner prescribed by the vote of the

town ; and also that Henry Turrell did vote in said election,

and for Egbert B. Garfield, the member returned from said

town, and that he came to reside in said Tyringham, on the

28th of December, 1829 ; that the electors were notified to

appear on the day above named, at twelve of the clock, M.,

when the meeting was opened, and adjourned for half an hour,

when it was again opened, and continued open, till about three

o'clock, P. M., when the poll was closed.

The committee are of opinion, that the poll was kept open

a sufl[icient time for the electors of said town to vote in said

election; and as the illegal vote, given by the said Henry

Turrell for the sitting member, did not change or prevent a ma-

jority, the election is not for that cause void ; and therefore

the said Egbert B. Garfield is entitled to his seat."

CASE OF WILLIAM B. ADAMS, PETITIONER.

In order to constitute an election, the candidate voted for must receive the votes of a

majority of the electors ; and where an election is made by a general ticket, each

ballot is to be counted as one vote, in determining the whole number of votes, al-

though it do not bear upon it as many names as there are members to be chosen.

The speaker laid before the house, on the second of June,

a memorial of William B. Adams, claiming to have been duly

elected a member from the town of Marblehead, and praying

that the case presented by him, in the said memorial, might

be taken into consideration.^

The memorial was referred to the committee on elections

> 51 J. H. 47, 80.
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who reported thereon,^ at the January session, as follows,

namely :

—

" A meting was holden in said town on the tenth day of May
last, for the choice of live representatives

; the poll to be kept

open until three of the clock, P. M., at which time the poll

was closed. The votes were then sorted and counted, by the

selectmen presiding at said meeting, and the whole number

declared to be 215
;
necessary for a choice, 108; and that only

two of the persons voted for, were declared elected, to wit

:

Joseph Green and Philip Besom. The meeting was then

dissolved.

The committee find that 215 electors voted in said election,

and that the sum of all the names borne on their votes, was

944
;
consequently, 53 of said electors voted for a less number

than five representatives. The memorialist contends, that the

rule, which the selectmen ought to have adopted, to ascertain

the number of votes, given in at said election, was, to add to-

gether the names borne on each vote, the amount of which is

944, and that sum divided by five, the number of representa-

tives voted Tor, the quotient, 188 4-5, would be the number of

votes given in at said election
;
or, secondly, that only those votes

should have been counted, which contained the full number

of five names, which, by computation, could not exceed 162,

which would reduce the majority to 82.

By either of the latter modes, the memorialist, having 103

votes, would have been elected.

But the committee, after having carefully examined the sub-

ject, and the precedents of this house, in similar cases, are

unanimously of the opinion, that, to entitle the memorialist to

a seat, he must receive a majority of the votes of the electors

who voted in said election, which is 108, and that the said

William B. Adams received b\it 103 votes, and therefore was

not chosen a representative of said town."

The report was agreed to.^

» 51 J. H. 169. 2 Same, 176.
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1831.

COMMITTEE ON ELECTIONS.

Messrs. Warren Lovering^ of IVIedway, William B, Adains, of

Marblehead, Joseph T. Bucking-ham, of Boston, Nathan La-

ze II, of Bridgewater, John Wade, of Woburn.

PHILLIPSTON.

Where a meeting for the choice of a representative, in a town entitled to one member,

was opened punctually at the time stated in the warrant, and the poll was kept

open from twelve to twenty minutes, and until all persons present, having a right

to vote, and desirous of doing so, had voted ; it was held, that the poll was not un-

reasonably closed, although several persons, who had lingered outside of the place

of meeting, in the expectation that it would not be opened until from one quarter

to three quarters of an hour later, which was the most usual time, were thereby pre-

vented from voting.

The election of Abel White, returned a member from the

town of Phillipston, was controverted by Elijah Gould and

others, on the ground, that, at the meeting for the choice of a

representative in said town, the poll was not kept open a

reasonable and proper time.^

On the tenth of June, the committee on elections made the

following report,^ in this case :

—

" They have examined the depositions, furnished by the

petitioners, in support of their allegations, and heard the an-

swer of the sitting member thereto, and are of opinion, that,

although all the usual facilities for an exercise of the elective

franchise, by all the citizens of that town, at the late repre-

sentative election, were not aftbrded by the selectmen, in con-

sequence of which, many of the legal voters did not exercise

the right of voting, who had intended to do so
;
yet there does

» 52 J. U. 57. ' Same, 118.
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not appear to be any such infringement of personal rights, in

this respect, as would require the interference of the house.

The committee therefore report, that Abel White is entitled

to a seat."

The report was re-committed, with instructions to the com-

mittee to report the facts.

On the thirteenth, the committee reported a statement of

facts, as follows :
—

" The meeting of the inhabitants of the town of Phillipston,

for the choice of a representative in this legislature, was regu-

larly warned and held in said town, on the eleventh day of

May last, at two o'clock, P. M. ; the poll for such choice was

declared open by the selectmen, within a few minutes of that

hour, and was kept open from twelve to twenty minutes, and

until all persons in the meeting-house, having a right to vote,

and desirous of exercising that right, had voted ; the poll was

then closed, (previous notice thereof having been given by the

board of selectmen,) the votes counted, and a record thereof

made, by which it appeared that thirty-three votes had been

cast, all of which were for Mr. White.

It further appeared, that the usual time, for opening meet-

ings in said town, had been at from one quarter to three

quarters of an hour after that named in the warrant for holding

such meeting ; but the practice in this respect had not been

uniform ; that on this occasion, a considerable number of the

inhabitants, who had come to vote in the representative elec-

tion, had lingered at an adjacent public house, while it was

pending, until informed that the poll was closed, and Mr.

White elected, in expectation that the opening of the meeting,

and closing of the poll, would be delayed as usual ; and that,

on learning that the poll was closed, several persons, having a

right to vote, immediately went to the meeting-house, de-

manded the privilege of voting, and were refused by the

selectmen. The number who thus lost their privilege did not

appear to the committee ; but on a subsequent ballot, taken on

the proposed amendment to the constitution, seventy-one votes

were cast, as appears by reference to the return of that town
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in the secretary's office. Among those, who were thus pre-

vented from voting, were two of the board of selectmen, who

subsequently signed Mr. White's certificate of election.

The sitting member alleges, that notice had been given by

the selectmen, that this meeting would be opened punctually

at the hour named in the warrant; but it does not appear to

have been given at any public meeting of the inhabitants, or

to have been generally circulated.

It did not appear, that any opposing candidate to Mr.

White would have been voted for, if the poll had been kept

open for any longer period. Mr. White is chairman of the

board of selectmen in the town of Phillipston, and the petition-

ers allege, that said board contains also two of his near relatives.

The above are all the facts which can have any bearing on

the decision of the house."

Upon these facts, the first report, declaring Mr. White to be

entitled to his seat, was agreed to.^

Note. By the adoption of the tenth article of amendment

to the constitution, the political year 1831 terminated on the

Tuesday next preceding the first Wednesday of January, 1832.

The amendment provided that the political year should there-

after commence on the first Wednesday of January, instead of

the last Wednesday of May, and that the general court should

assemble every year on the first Wednesday of January, and

should proceed, at that session, to make all the elections and

do all the other acts, which, by the constitution, are required

to be made and done at the session which had previously com-

menced on the last Wednesday of May. Before the adoption

of the amendment, it had been customary for the legislature

to h'^ve two sessions a year, the first commencing on the last

Wednesday of May, as required by the constitution, and the

other held by adjournment on the first Wednesday of January

» 52J. H. 124, 178, 183.
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following. Since the adoption of the amendment, with two

or three exceptions, there has been but one session a year,

commencing with the political year on the first Wednesday of

January. In the year 1835, and again in 1842, there was a

second session.

1832.

COMMITTEE OX ELECTIONS.

Messrs. John Keycs^ of Concord, John P. Big-eloir, of Boston,

Charles Hudson, of Westminster, Samuel J. Gardner, of

Roxbury, Samuel Merrill, of Andover.

EAST BRIDGEWATER.

Where a meeting was held on the second Monday of November, for the choice of rep-

resentative, etc., at which meeting, it was voted not to send, and then the meeting

was dissolved; and the selectmen, at the written request of the requisite number of

the freeholders, called another meeting for the choice of representatives, on the

fourth Monday of November, at which meeting an election was effected ; it was held,

that, by the proceedings of tte first, and the request for the calling of a second

meeting, such a second meeting was made "necessary for the choice of represent-

atives," within the meaning of the tenth article of the amendments to the consti-

tution.

The election of Azor Harris and Joseph Chamberlin, Jr.,

members returned from the town of East Bridgewater, was

controverted by Hector Orr and others, on the ground, that,

after a meeting had been duly held in said town, at which it

was voted not to send a representative, and the meeting had

been dissolved, a second meeting was called, at which the

members returned were elected.^

> 53 J. H. 16, 46.
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The committee on elections reported, in this case, as fol-

lows :

—

" A town-meeting was duly holden in said town, for

the choice of representatives, on the fourteenth day of Novem-

ber last past, being the second Monday of said month ; at

which meeting, on the question whether the town should be

represented the present year, the same was decided in the

affirmative ; on the question whether the town should send

two representatives, the same was decided in the negative

;

and on the question whether the town would send one rep-

resentative, that also was decided in the negative. A motion

then prevailed to dissolve the meeting, and it was dissolved

accordingly On this day, no balloting whatever for represen-

tatives took place.

Afterwards, at the written request of more than ten of the

freeholders in said town, the selectmen thereof issued their

warrant, and called another meeting of the inhabitants, on the

twenty-eighth day of November, being the fourth Monday of

said month, for the choice of representatives, at which last

meeting, the said Azor Harris and Joseph Chamberlin, Jr. were

chosen to represent said town in the present general court.

No objection is made to the manner or the warning of this last

meeting. But the petitioners object, and say, that the last

meeting was not agreeable to the constitution, and was illegal.

The constitution provides, that ' the meeting, for the choice of

governor, lieutenant-governor, senators, and representatives,

shall be held on the second Monday of November, in every

year, but meetings may be adjourned, if necessary, for the

choice of representatives, to the next day, and again to the

next succeeding day, but no further. But in case a second

meeting shall be necessary for the choice of representatives,

such meeting shall be held on the fourth INIonday of the same

month of November.'

Upon these facts, the committee have come to the conclu-

sion, that the second meeting was rightly held, and that Azor

Harris, and Joseph Chamberlin, Jr., were elected representa-

35
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lives of said town, agreeably to the provissions of the constitu-

tion, and are entitled to their seats."

The report was agreed to.^

GILL. »,

[See the introductory note to the next preceding case.]

The election of Josiah Pomroy, returned a member from

the town of Gill, was controverted by Benjamin Brainard and

others, for the reason stated in the case of East Bridgewater

abovementioned. The committee on elections made a report

thereon as follows :

—

"A meeting for the choice of representatives was duly

holden in said town, on the second Monday of November last,

at which meeting, after a number of unsuccessful ballotings

for a representative, the town voted not to be represented.

Afterwards another meeting was warned, and held on the

fourth Monday of said month of November, at which last

meeting Mr. Pomroy was chosen.

The committee are of opinion, that the second meeting was

constitutional, and that said Pomroy is entitled to a seat."

The report was agreed to.^

[The only difference, betsveen this and the East Bridgewater

case, is, that in this it does not appear whether the selectmen

called the second meeting of their own authority, or, at the

request of ten or more of the freeholders, as in that case.]

» 53 J. H. 118, IGl. « Same, 125, 167.
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SHREWSBURY.

The rejection of the vote of a qualified Toter, whose name was not on the list, when

tendered in the balloting for state and county officers, is no objection to the

election of a representative, made subsequently, in which such voter did not tender

his Tote, although all the elections were made at the same meeting, and the same

list of voters was used.

The rejection of a legal vote will not invalidate an election, unless the majority would

have been changed or prevented by its reception.

The election of Nymphas Pratt, returned a member from

the town of Shrewsbury', was controverted by Josiah Xorcross

and others, for the following reasons : 1. That at the meeting

for the choice of a representative, in said town, the votes of

Norcross, and one Maynard, who would have voted against

the said Pratt, were improperly rejected ; and 2. That Eddy

Tucker, one of the voters, having accidentally dropped his

vote, before putting it into the ballot box, the presiding select-

man, (Mr. Pratt, the member,) picked up a different vote, hav-

ing his own name on it, and put it into the box, as and for

the vote of said Tucker.^

The committee on elections made the following report, in

this case, which was agreed to- :
—

" A town-meeting was duly held in said town, for the elec-

tion of a representative to the general court, on the founeenth

day of November last, being the second Monday of said

month, at which meeting, the said Xymphas Pratt, being

chairman of the selectmen, presided. The whole number of

votes given in was two hundred and five, of which the said

Pratt had one hundred and four, the rest being distributed

among a number of candidates.

It appeared to the committee, that, at a meeting of the

selectmen, duly held during the hour previous to the town-

meeting, it was agreed by them, that Josiah Norcross and all

others, who should come forward in the meeting-house, at the

election, and satisfy the selecmien, that they possessed the

requisite legal qualifications to vote, should then have their

1 53 J. H. 50. 5 Same, 31S, 39S.
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names inserted on the list, if they should request it. It fur-

ther appeared, that the said Josiah Norcross, while the town

clerk was calling the list of voters the second time, and after

he had passed the letter N, offered his ballot for state ^d
county officers, to the chairman of the selectmen. The chair-

man refused his ballot, at the same time turning to the town

clerk and saying, that Josiah Norcross wished to vote^ to which

the clerk replied, that he could not attend to it then, as his

name was not on the list, but w^ould, when he had finished

calling. After the list had been called over the second time,

a loud proclamation was made by the chairman, that all who
had a right to vote, might now have an opportunity. None,

however, then offered to vote. There was no evidence, that

Norcross desired that his name should be inserted on the list

On the balloting for representatives to the general court, Nor-

cross did not offer to vote, but it was testified by liim, that,

had he voted, he would have voted for Thomas Harrington,

Jr. It was admitted, that the said Norcross possessed the

constitutional qualifications to vote for representatives to the

general court.

On this evidence, the committee are of opinion, that the

rejection of the vote of Josiah Norcross,«in the election of gov-

ernor, lieutenant governor, and senators, is not a valid objec-

tion against the election of Nymphas Pratt, because, no vote

of Norcross was tendered in the election of a representative

;

and because, if it had been tendered and rejected, Mr. Pratt

would still have had a majority of the votes given in. And
besides, the name of the said Norcross was not upon the list.

But the petitioners further object to the election of Mr.

Pratt, because he improperly put into the ballot box a vote for

himself, under color of receiving the vote of one Eddy Tucker.

Mr. Tucker was a legal voter, and accidentally dropped his

vote, in attempting to put it into the box. Mr. Pratt took up

a vote from the place where Mr. Tucker's vote appeared to

fall, and holding it up, and inquiring of the said Tucker, ' if

this was not his vote,' and saying, ' this must be the vote,' put

it into the box. One witness testified in one deposition, that
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he saw on the ballot, thus put in by Mr. Pratt, the letter * N,'

and the word ' Pratt ;' and in another deposition, the same

deponent adds, that he thinks it bore the name of * Nymphas.'

The said Tucker himself testified in one deposition, that he

assented to the act of the said Pratt, in putting into the box

the abovementioned vote, and in another deposition he swears

that he neither assented, nor objected to it, and that he did not

know, whether the said vote was his or not. He further says,

that his ballot bore the name of Thomas Harrington, Jr.

The testimony of another witness, Calvin H. Stone, was,

that the vote of the said Tucker was dropped in the direction

of the town clerk's desk, that the chairman followed it with

his hand, took up one from the desk, and looking at said

Tucker, and bowing, deposited it in the box, Mr. Tucker ap-

pearing to consent.

The only additional evidence, relative to this part of the

case, was the deposition of Henry Snow, the town clerk, and

one of the candidates for representative. He deposed, that he

wrote but two votes on the day of election, and they were

both for Nathan Pratt ; one of which he put into the box, the

other he left in the corner of his writing desk, on which he

saw no other vote during the day. A few minutes after he

had voted, he heard some one say, * you have dropped your

vote,' to which, another, he did not know who, replied, * I

thought it dropped in.' The chairman then looked over the

table for it, and the deponent saw the hand of the chairman

having a vote therein, moving from the deponent's writing

desk towards the ballot box ; the chairman then looking at

some person unknown to the witness, said, * yes, I presume

this is your vote,' and dropped the ballot into the box. The

deponent further says, that he did not afterwards see the vote

for Nathan Pratt on his desk. He further testifies, that on

counting the votes for representative, he saw among them

two votes for Nathan Pratt, in his own hand writing, and they

were the only ones counted for that candidate, though Luke

Harrington deposed, that he also voted for Nathan Pratt.

The committee, on this evidence, believe that the vote put
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in by the chairman, as and for the vote of Eddy Tucker, was

not for himself, but that it bore the name of Nathan Pratt,

and so would not affect the majority of the sitting member;

and, that even on the supposition, that it bore the name of

Nymphas Pratt, the sitting member would still be chosen by

a majority of votes. If any mistake actually occurred, with

regard to the vote of INIr. Tucker, the committee havp seen no

reason whatever, to suppose that it was intentional on the

part of Mr. Pratt.

On the whole, the petitioners must establish both a wrong-

ful rejection of the vote of Josiah Norcross, and a wrongful

admission by the chairman of a vote for himself, before they

can prevail ; and as the committee think, that so far from sub-

stantiating both of these positions, the petitioners have failed

in both, they are of opinion, that Nymphas Pratt was duly

elected a member of this house, and is entitled to his scat."

WEST SPRINGFIELD.

At a meeting for the choice of representatives, it was voted to send four, and to elect

them by separate ballotings. After two had been chosen, a motion to adjourn was

made, seconded, put to vote, and declared to have been decided in the negative.

The vote being doubted, the question was again put and declared in the negative.

The vote was then doubted by more than seven voters, who demanded a division.

At this time there was great confusion in the hall, and the division was refused by

the selectmen, on the ground, that the same persons who asked it had refused to

take the required and proper measures to be counted on a previous division at the

same meeting. A large number of voters then withdrew, and two representatives

were chosen by a smaller number of votes than had been necessary to a choice at

either of the previous ballotings. It was held, by the committee on elections, and

so reported by them, that the election of these two was void ; but the report was re-

jected by the house.

The election of Warren Chapin and Henry Phelon, two of

the four members returned from the town of West Springfield,

was controverted by Heman Day and others, for the following

reasons alleged in their remonstrance : 1. That the presiding

officer, after two representatives had been chosen, refused to

" make certain " the vote of the meeting upon a motion to
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adjourn, the vote having been declared to be in the negative,

and being doubted by more than seven of the legal voters

;

and 2. That the presiding oHicer also refused to put a motion,

to reconsider the vote to send four representatives, which had

been previously passed.^

The committee on elections reported as follows^ :
—

" A meeting was duly hoklen in said town, on the fourteenth

day of November last, for the choice of representatives. A
motion was regularly made, that said meeting should choose

one representative, which was decided in the negative. A
motion was then made to choose four representatives ; this

motion was put, and it was declared to be a vote. This de-

cision was doubted, and a division was called for, and the

selectmen requested those opposed to the motion to leave the

hall in which the meeting was held, and arrange themselves so

as to be counted ; this was done, and then those in favor of

the motion were requested to leave in like manner, and be

counted ; this being done, the chairman of the selectmen de-

clared, that a majority was in favor of the motion. The ma-

jority on this last motion is stated to have been about thirty.

It appeared that the hall, in which said meeting was holden,

was so filled with people that it would have been somewhat

difficult to have polled the voters therein. After this decision,

a motion was duly made, to elect the four representatives on

one ticket. This motion was put, and it was declared to be a

vote. This decision was doubted, and a division was called

for, and the selectmen requested the meeting to divide as on

the motion to send four representatives, in order to be counted,

and those opposed to the motion on being requested to leave

the hall, refused to go, and no count took place. They did

not offer to be counted in the hall, and no reason was assigned

for the refusal. This last motion was then withdrawn, and a

motion prevailed to elect one representative at a time. The

meeting then proceeded, and elected two representatives. The

presiding officer then called upon the electors, to bring in their

votes for the third representative, but before any votes for the

» 63 J. H. 45, 53. 2 Same, 22.5.
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third representative were deposited in the ballot box, a motion

was regularly made and seconded to adjourn the. meeting ; at

which time, it appeared, that it was nearly sunset. This motion

was put, and the presiding officer declared it not a vote to ad-

journ. This decision was doubted, those of a contrary mind

were then called for, and it was again declared not to be a

vote. It was still doubted, and the presiding officer again

propounded the question, and put the motion, and again de-

clared it not a vote to adjourn. This decision was imme-

diately doubted by more than seven of the voters, and a

division was called for by them. The presiding officer said he

had decided that it was not a vote to adjourn the meeting, and

the town had already decided to send four representatives, and

he called upon the meeting to bring in their votes for a third

representative. At this time, it appeared that there was much

noise and clamor in the hall, some alleging that it was a vote to

adjourn, and others that it was not, and some insisted on a

division, that the vote might be made certain. The presiding

officer said he had requested a division before, and there was

a refusal, and there would be again, if he requested it, and

called again for the votes for a third representative. Upon this

a large number of voters withdrew from the meeting, some

protesting against the proceedings, and declaring, that if the

meeting proceeded any further, their doings would be illegal

and void. Those who remained there carried in their votes,

and the said Chapin and Phelon were declared elected

representatives. It appeared, that the number of votes, given

in for said Chapin and Phelon, was less than the number

necessary to a choice in the election of either of the two first

chosen; and that nearly all that were cast, when said Chapin

and Phelon were severally elected, were for them. It further

appeared, that some, who doubted the vote to choose the four

on one ticket, and who refused to leave the hall to be counted,

were active in doubting the decision on the motion to adjourn.

It did not appear that said Chapin and Phelon were present

at said meeting. There was evidence tending to show, that a

majority of said meeting was against the motion to adjourn.
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The committee after a full investigation of this case are of

opinion, that it was the duty of the selectmen, as presiding

officers of the meeting, to have made certain the vote on

the motion to adjourn by polling the voters, inasmuch as it

was doubted by more than seven, and as the meeting did not

decide upon any other mode to determine the question ;
that

it was not for the chairman of the selectmen to determine it

in the manner he di(^ and although he might fully believe,

that there was a majority against the motion to adjourn, he

had no right, under the circumstances of the case, however

fair and honest might be his views, to adhere to his decision,

without polling the voters, and settling the (fuestion in that

way. In this view of the case, the committee cannot come to

any other conclusion than that the proceedings of the meet-

ing, so far as they relate to the election of said Chapin and

Phelon were illegal and void, and that said Chapin and Phe-

lon are not entitled to seats in this house."

The consideration of this report, without much debate, was

indefinitely postponed.^

BRIDGEWATER.

[The election in this town was controverted on the ground,

that the member returned had not estate sufficient to render

him eligible as a representative.^ The committee reported in

favor of the election, and their report was agreed to.^ It de-

cides no principle, which requires to be stated.]

LYNN.

If the proceedings at an election are conducted in a loose and improper manner, and

in a way to open a door for fraud and collusion
;
yet if no fraud or collusion is proved

to have been practised, the election will not be void.

The election of William B. Breed, Jonathan Buffum, Joseph

Currier, Jacob Ingalls, Francis S. Newhall, Eleazer C. Rich-

» 63 J. H. 316.

36

'Same, 82. s Same, 145, 152.
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ardson, and Stephen Oliver, members returned from the town

of Lynn, was controverted by James Gardner, and others, on

the ground of improper conduct on the part of the selectmen,

who presided in the meeting, at which the said members were

elected.^

The facts in the case are stated at length, in the folMwing

report^ of the committee on elections:—
" A meeting of the inhabitants of saiH town was holden, for

the choice of representatives, on the second Monday of No-

vember last ; and previous to said meeting, the selectmen had

caused to be prepared and posted up an alphabetical list of

the voters in said town, and gave written notice, which was

posted with the list, that a meeting of the selectmen would be

holden on Saturday previous to the day of election, from two

to four o'clock, P. M., for the purpose of correcting the list.

It appeared that two of the selectmen, there being but three

in said town, did meet in pursuance of such notice, but no

person appeared before the selectmen for the purpose of show-

ing his right to vote, and procuring an insertion of his name

on the list. It also appeared, that the two selectmen, the

other being sick and unable to attend to his duty, held another

meeting on the day of election, from nine to ten o'clock, A. M.,

for the purpose of receiving evidence of the qualifications of

such as claimed a right to vote in the election. This last

meeting was duly notified. At this meeting, a number of

persons applied, and claimed the right to vote. A hearing

was given to such as applied, and a supplemental list was

made out, which was not in alphabetical order.

The meeting, on the day of election, was opened at ten

o'clock, A. M. ; and notice was given, when the meeting was

called, that the poll would close at three o'clock, P. M. The

voters carried in their ballots for governor, lieutenant-governor,

senators, and representatives, on one ticket. The selectmen,

when the poll was opened, called upon six or seven persons

to check the list, when the voters should give in their votes.

Two of the sitting members, namely: Stephen Oliver, and

> 63 J. H. 44, 53. « Same, 167.
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Francis C. Newhall, were employed for that purpose. It also

appeared, that some names were added to the list after the

poll was opened, and one by said Oliver, by order of the select-

men, and that such as were added voted in the election.

It further appeared, that one person voted in the election,

but not for the sitting members, whose name was not on either

of 'the lists ; that two others applied to have their names in-

serted, and to vote, but were refused the right to vote, solely

on the ground, that their names were not on the list, the select-

men assigning, as a reason, that they had but one rule on that

subject. It further appeared, that the town clerk, who was

not one of the selectmen, sorted some of the votes before the

poll was closed ; that Jacob Ingalls, one of the selectmen, and

one of the sitting members, also counted a part of the votes

before the poll was closed, and having given the number to

the other selectman, who presided with him at the meeting,

threw the votes, so counted by him, under the table. It fur-

ther appeared, that William B. Breed, another of the sitting

members, and not being selectman, was at the ballot box

before the poll was closed, handling the votes ; and said Breed,

and two others, not sitting members, cut and severed the

ballots, that did not contain the names of those they called the

regular candidates, of the three parties, at the election. It

further appeared, that these votes were counted, after they^

had been severed, and that the persons employed as checkers,

and those who lent their aid to cut the ballots, belonged to

different parties in the town.

It further appeared, that the selectmen received the ballots

from the voters into their hands ; and these said selectmen

deposited the ballots in the box, and that such had been the

usage in that town ; that the selectmen found two double

ballots, and threw away one of each, without counting those

so thrown away, and these were for the sitting members.

It further appeared, that the two selectmen who presided

at the meeting counted the votes separately, and gave the

number of their respective counts to the town clerk. It did

not appear, by the records of the town, that the selectmen had
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taken the oath prescribed by law in relation to elections, but

it did appear, by the testimony of the town clerk of said town,

that they had taken said path.

A copy of the record of all the votes, given in on the day of

election, in said town, accompanies this report.

The committee have given to this case a patient and long

hearing, and have endeavored to present the facts that ap^

peared to them material to a just decision. The committee

are fully satisfied, that the sitting members received a majority

of the votes given in at the election. And, although they can-

not but feel sensible that the meeting was conducted in a

loose and improper manner, and in a way that has a tendency

to open a wide door for fraud and collusion in elections, yet,

inasmuch as no fraud or collusion was proved to have been

practised in this election, the committee have come unani-

mously to the conclusion, upon a view of the whole case, that

the election of said Breed, Buffum, Currier, Ingalls, Newhall,

Oliver and Richardson is valid, and that they are entitled to

hold their seats."

The report was agreed to.^

' 53 J. H. 246.
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Opinion of the Justices of the Supreme Judicial Court

ON THE question, WHETHER PERSONS, WHOSE TAXES ARE

ABATED, OR WHO ARE EXEMPTED FROM TAXATION, ON ACCOUNT

OF AGE, INFIRMITY, OR POVERTY, ARE CITIZENS EXEMPTED

BY LAW FROM TAXATION, WITHIN THE MEANING OF THE

THIRD ARTICLE OF THE AMENDMENTS TO THE CONSTITUTION.

The word " paupers" has acquired a precise and technical meaningr, and is understood

to designate persons receiving aid and assistance from the public, under the pro-

visions made by law for the support and maintenance of the poor.

Persons whose taxes, by reason of age, infirmity, or poverty," are abated, or who,

for those reasons, are omitted to be taxed, by the assessors, are not " citizens ex-

empted by law from taxation," within the intention of the 3d article of the amend-

ments to the constitution ;
and, therefore, are not entitled to vote without paying

taxes.

Assessors have no authority, under the tax acts, arbitrarily to exclude aged and poor

persons from the right of voting, by an omission or abatement of their taxes. Such

omission or abatement must be with the consent, expressed or implied, of the person

who is omitted to be taxed, or whose tax is abated.

If such persons have, in fact, paid no tax, assessed within two years next preceding

any election, they are not entitled to vote therein, though such non-payment is oc-

casioned by an exemption or abatement, under the discretionary authority of the

assessors.

But if they have paid any tax, assessed within two years previous, they are entitled

to vote in any election for governor, lieutenant-governor, senators, and representa

tives.

In the senate, on the eighth of February, 1832, it was

Ordered, That the justices of the supreme judicial court be

requested, as soon as may be convenient, to give their opinion

on the following question :

—

Whether those persons, who are exempted from taxation by

town assessors, under the authority given them in the follow-

ing clause in the usual tax acts of the commonwealth :
—" And

if there be any persons, who, by reason of age, infirmity, or

poverty, may be unable to contribute towards the public

charges, in the judgment of the said assessors, respectively,

they may exempt the polls and estates of such persons, or

abate any part of what they are assessed, as the said assessors

may deem just and equitable,"—and who have the requisite

qualifications as to age and residence, are entitled to vote for
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governor, lieutenant-governor, senators, and representatives,

under the third article of the amendments to the constitution.

On the thirteenth, the following opinion of a majority of

the court, (Mr. Justice Morton being absent) was received by

the president, and by him laid before the senate :

—

" The third article of the amendments to the constitution of

the commonwealth, upon which the question arise§, is as fol-

lows, viz :—Every male citizen of twenty-one years of age and

upwards, (excepting paupers, and persons under guardianship)

who shall have resided within the commonwealth one year, and

within the town or district, in which he may claim a right to

vote, six calendar months, next preceding any election of gov-

ernor, lieutenant-governor, senators, or representatives, and

who shall have paid, by himself or his parent, master or guar-

dian, any state or county tax, which shall, within two years

next preceding such election, have been assessed upon him, in

any town or district of this commonwealth, and also every

citizen who shall be by law exempted from taxation, and who
shall be, in all other respects qualified as aforementioned, shall

have a right to vote, in such election of governor, lieutenant-

governor, senators and representatives ; and no other person

shall be entitled to vote in such elections.'

This question appears to us to involve three distinct points,

on subjects of inquiry arising from as many distinct clauses or

provisions of the constitutional article cited.

1. Whether, the persons described, who may be exempted

from taxation, or whose taxes, may be abated under the dis-

cretionary authority given to the assessors by the tax act, are

" paupers" within the meaning of the exception.

2. Whether they are by law exempted from taxation, so as

to give them the political privilege of voting without being as-

sessed to any tax.

3. Whether, not being paupers, and being liable to be taxed,

or in fact assessed, though such tax be omitted, or abated

under the discretionary authority of the assessors, they are to

stand upon the same footing in regard to the privilege of
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voting as if they had been regularly assessed, and had actually

paid a tax.

1. In a certain loose and indefinite sense, the persons in

question may be called paupers. The case supposes them to

be poor, and in consequence thereof, to be unable to con-

tribute towards the public charges. But we are of opinion,

that this is not the sense in which the word is intended in the

constitution. Long before the adoption of the article in ques-

tion, the word " paupers" had acquired a precise and technical

meaning, and was understood to designate persons receiving

aid and assistance from the public, under the provisions made

by law for the support and maintenance of the poor. Such

provisions had been made, both in England and in this country,

long before the adoption of this article, or of the original con-

stitution. Besides, if it were intended to be understood in a

more general sense, and as extending to all poor persons, it

might go to exclude those from voting, whose poverty might

be manifested in other modes than the one set forth in the

extract from the tax act. Considering how important it has

always been regarded in the framing of fundamental laws,

upon which the essential civil and political rights and privi-

leges of the subject mainly depend, that ^yords should be used

in a sense as exact and definite as the nature of language will

permit, and how careful the framers of our constitution have

been in the observance of this rule ; and considering upon how
indefinite and uncertain a basis, the important right of voting

would have stood, had the word paupers been used in any

other than the exact and technical sense which we have as-

cribed to it, our opinion is confirmed, that it was intended to

be confined to persons claiming assistance for themselves or

families, from the provision made by law for the poor.

2. The next inquiry is, whether the persons described can

be considered as persons exempted by law from taxation,

within the meaning of the constitutional provision in question.

Here, as in the other case, in a certain loose sense, they may
be said to be exempted by law, because the authority is given

by law to the assessors, and when executed, it is by force of
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the law, that the exemption takes effect. But we are of

opinion, that this is not the true construction of the clause,

but that it means to designate those persons, who, by the

terms of the act itself, are exempted, and where nothing more

is necessary to give effect to the exemption, than for the per-

son entitled to the benefit of it, to show that he comes within

its terms.
»

Whether we regard the terms of the law imposing the tax,

or the probable and obvious intent and design of the constitu-

tion, we think there will be discovered a broad and well de-

fined distinction, between those exempted from taxation, by

law, and those exempted, by reason of poverty and inability,

under the discretionary authority given to assessors.

It had long been the practice in this commonwealth, in the

assessment of taxes, to exempt certain persons, in terms, whose

pursuits and employments were devoted to the public service,

and who, in effect, must be supported at the public charge,

such as settled ministers, officers and professors of colleges,

preceptors and masters of public schools and academies.

These persons were exempted, not on the ground of inability

to contribute to the public charges, but because, as they labor

wholly or chiefly, for the public, and are entitled to a support

from the public, the exemption from taxation is only one

means of contributing to their support
;
and, if they were held

liable to pay any tax, their compensation for services ought

justly to be enlarged in the same proportion, out of some other

public fund. Such persons therefore do, in effect, contribute

their share to the public charges
;
though they do it by their

services, instead of a money rate.

In the tax acts, containing the clause recited in the order of

the honorable senate, the act first provides for the absolute ex-

emption of ministers of the gospel, the president and professors

of colleges, and others specially enumerated, and then, in the

same section, proceeds to vest a discretionary authority in the

assessors, to exempt those, who, through age, infirmity or pov-

erty may be unable to contribute. Thus the act makes a

strong and marked distinction between the two classes of per-
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sons. The same conclusion results from the constitutional

article in question, which puts those who are exempted by law

exactly upon the same footing with those who actually pay

taxes, in regard to the privilege of voting. We think this pro-

vision manifestly had reference to the old and uniform practice

of exempting these classes of public servants from taxation,

upon the grounds above stated, that these were the persons

designated by the description "citizens exempted by law from

taxation," and that it can by no reasonable construction ex-

tend to those, who, at the discretion of the assessors, may be

exempted on account of poverty or inability.

3. The remaining inquiry is, whether persons thus liable to

be assessed, though in fact exempted, by the assessors, are

entitled to the privileges of voters.

We are of opinion, that when such exemption has extended

to two years they are not. We think it was the plain intent

of this clause of the amendment of the constitution, to give

practical force and effect to the maxim, that taxation and

representation should go together ; and to secure the right of

electing those, who are to administer the government, to those

who in fact contribute to its support. It confines the power

therefore, in terms, to those who shall have paid some tax

assessed within a short period preceding the election and for

the sake of exactness fixes that period at two years. If there-

fore the persons in question have been exempted, for two

entire years, either by being omitted in the assessment, or by

the abatement of the tax, by the assessors, such persons are

excluded by the plain terms and manifest intent of the con-

stitution. But if such exemption has not extended to two

years, and if the persons in question have paid any tax as-

sessed within two years, although exempted the last year,

such persons have a right to vote, coming within the terms

of the constitution, and not being excepted as paupers.

It may be objected to this construction, that, consistently

with it, aged and poor persons may be arbitrarily excluded

from the right of voting, by the assessors, by the omission or

abatement of their taxes.

37
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But we think the tax act wiD not justly admit of this con-

straction. It must be considered, that the liability to taxation,

and the political privilege of voting, consequent thereon, are

established by different acts, at distant periods, and having

distinct objects in view. Each must be construed by itself.

The purpose of the tax act is revenue ; it is to lay a burthen

and charge upon the persons and property of th^ people, to

provide funds for public objects. The privilege of voting, con-

sequent thereon, is incidental and collateral, established by a

distinct constitutional provision, and is not to be regarded as

one of the purposes and designed effects of the act. Such

effect, therefore, cannot be much regarded in its construction.

The direct object of the act being to raise a revenue, by laying

a tax and burthen upon the people, an exemption from such

burthen must be regarded as a benefit conferred on those

entitled to it. It is a general rule of law, that wiiat is intended

for one's benefit, he may claim or waive, at his election, and

this rule applies with increased force, when other and incideri-

tal consequences, important to himself, depend upon such

election. So when a grant or bequest is made to one, being

apparently for his benefit, he may accept or waive it; this

right is of the higher importance, where such grant or bequest

is made upon some trust attended with responsibility, or upon

other onerous conditions. So we think the exemption in

question was intended as a benefit to those who by reason of

age, infirmity, or poverty, are unable to contribute, and one

which if they so elect, they may waive, and in such case, it

would not be in the power of the assessors to omit them in the

assessment, or abate their taxes, against their consent, with a

view either to affect their elective franchise, or for any other

purpose. The language of the act is, that the assessors may
exempt ; which implies, we think, that it is to be done, with

their consent, express or implied. It is true, that the word

"may," is sometimes construed as imperative, and equivalent

to " shall ;" but it is only where the context and general pur-

pose of the act or instrument manifestly require it. Here we
think the context and general objects of the act require a dif-
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ferent construction, and imply that the word "may" was

used in its ordinary sense, as permissive, granting power to

the assessors to allow the exemption, at the election of those

entitled to the benefit of it.

On the whole, our opinion is, that the persons in question

are not excluded from the right of voting as paupers ; that they

are not entitled to vote, without paying taxes, as citizens ex-

empted by law from taxation ; and that if they have actually

paid no tax, assessed within two years next preceding such

election, though such non-payment was occasioned by an

exemption or abatement, under the discretionary authority of

the assessors, such persons are not entitled to vote ; but that if

they have in fact paid any tax assessed within two years pre-

vious, they are entitled to vote in any election for governor,

lieutenant-governor, senators, and representatives.

LEMUEL SHAW,
SAMUEL PUTNAM,
S. S. WILDE.

February 14, 1832.

1833.

COMMITTEE ON ELECTIONS.

Messrs. Samuel M, McKay ^ of Pittsfield, Samuel Merrill, of

Andover, Otis Everett, of Boston, George W» Heard, of Ips-

wich, Benjamin Tliompson, of Charlestown.
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LYNNFIELD.

Selectmen are not obliged to receive the vote of one, whose name is not on the list,

and who does not apply to have it put there, at the time appointed by the selectmen,

for the purpose of receiving such application.

The election of John Upton, Jr., returned a member from

the town of Lynnfield, was controverted by Josiah Newhall

and others, on the ground, that at the meeting for the choice

of a representative in said town, the vote of one person, who

was not qualified, was received, and that of another, who was

qualified, was rejected.

The following is the report of the committee on elections,

in this case :

—

" The objections stated in the petition against the sit-

ting member, are :—1. That the vote of Osborn Richardson,

who was not a legal voter in said town, was received by the

selectmen ; 2. That the vote of G. W. Hale, who was a legal

voter in said town, was rejected by the selectmen.

It appeared in evidence, as set forth in the petition, that if

G. W. Hale had been permitted to vote, there would have

been no choice. It did not appear, that the rejection of Rich-

ardson's vote would have produced the same effect, as for

whom he voted was not proved.

Having maturely considered the testimony, the committee

are unanimously of opinion, that Richardson did not, by

his absence for about two months, during the year 1832, lose

his residence in the town of Lynnfield, and consequently

that he was a legal voter in said town, on the second Monday
of November last. Also, that the circumstances attending the

stay of Hale, in the town of Lynnfield, are not such as

to have given him a residence or domicil in said town, and

that the selectmen were not obliged to receive the vote of "said

Hale, he having neglected to make application for the inser-

tion of his name on the list of voters, at the time appointed

by the selectmen, in accordance with the requisitions of the
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law.^ The committee are therefore of opinion, that the elec-

tion is valid, and that John Upton, Jr., returned a member

from said town of Lynnfield, is entitled to a seat."

The report was agreed, to.^

MALDEX.

The number of representatives to which a town might be entitled, before the adoption

of the twelfth and thirteenth articles of amendment to the constitution, were to be

determined by the number of ratable polls therein on the day of election.

The election of Edward Wade, the last chosen of the three

members returned from the town of Maiden, was controverted

by John Sprague and others, on the ground, that the said town

was not entitled, by the number of ratable polls therein, to

send three representatives.^

The committee on elections reported as follows* :

—

" It appeared in evidence, and was admitted by the parties,

that on the first day of May last, there was not a sufficient

number of ratable polls, in the town of Maiden, to entitle said

town to three members in this house : but, that on the 12th

day of November last, there was a sufficient number of ratable

polls, in the town of Maiden, to entitle said town to three

members. •

The petitioners contend, that, whereas the meaning of the

words ' ratable polls,' in the constitution, must be established

and defined by the tax act last passed ; and whereas the last

tax act passed requires the assessors to make the valuation on

all property, as it may be holden or owned, on the first day of

May, and to tax all polls, who may be over the age of sixteen

years, on the first day of May ; that it is not competent for

towns to take the ratable polls, as a basis of representation,

at any other time, than on the first day of May.

The sitting member contends, that the constitution can only

be rationally understood to refer to ,the number of ratable

^ See Bacon v. Bmchley, 2 Cush. 100.

« 54 J. H. 47, 96, 113. 3 Same, 49. '•Same, 160.



294 MALDEN.

polls on the day on which the election takes place, and that

the tax act is only to be regarded as defining what are the

qualifications of a ratable poll, on the day of the election.

This construction of the constitution seems to be recognized

by a part of the 7th section of the tax act, last passed, where-

in provision is made for the taking of a ' new valuation,' ' at

any time of the year' which towns ' may determine to be ne-

cessary, at a legal meeting, to be warned for that purpose.'

The committee are of opinion, that the number of repre-

sentatives is to be determined by the number of ratable polls,

on the day of election ; and accordingly report, that Edward
Wade, the sitting member from the town of Maiden, is en-

titled to a seat."

The report was agreed to.^

ADAMS, NORTON.

[The elections in these towns were controverted, but in the

first, the committee were discharged, and in the other, the pe-

titioners had leave to withdraw, at their own request.]

1 54 J. H. 205.

1834

COMMITTEE ON ELECTIONS.

Messrs. Samuel M, M^Kay^ of Pittsfield, Henry Chapman^ of

Greenfield, Frederick Robinson^ of Marblehead,^ Tliomas

Wetmore^ of Boston, Charles Bemis^ of Watertown.

* During the investigation of the Marblehead election, Mr. Robinson was excused,

at his own request, from serving on the committee, and Charles P. Huntington, Esq.,

of Northampton, appointed to take his place.
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MARBLEHEAD.

A neglect of the selectmen, presiding at an election, to call and check the names of

the persons voting therein, as required by the statute of 1813, c. 68, § 4, is not

sufficient to invalidate the election.

The reception of illegal votes, not sufficient in number to affect the majority, will not

invalidate an election.

The election of Ezekiel Darling, James Goodwin, John

Quiner, 'Frederick Robinson, and William Widger, Jr., mem-

bers returned from Marblehead, was controverted by William

Reed and others,^ for reasons, which are stated in the report of

the committee on elections.

The committee reported^ :
—

" That the petitioners allege, first, 'that the selectmen neg-

lected to check the names of persons applying to vote, as the

law requires.'

On this allegation, the committee find, that the list of voters

was not called and checked, but that it was, in one or more

instances, referred to by the selectmen presiding at the election.

The committee are of opinion, that the 4th section of the

*act more effectually to secure the rights of suffrage,' (statute

of 1813, c. 68,) invests the presiding officers at elections,

with power to call and check the lists of voters, in cases where

they may deem it necessary, but that it is not imperative upon

such officers to do so, in cases where they may know the voter,

and be satisfied as to his qualifications, and also as to the fact

of his name being upon the list.

The committee are corroborated in this construction of the

law, by what they believe to be the usage in many towns in

the commonwealth. They therefore report, that the establish-

ment of this allegation does not affect the election.

The committee further report, that the second specification,

in the petition, charges the selectmen with ' having declared,

that all persons who had voted, at the preceding election, were

therefore qualified, and may vote at this.'

The committee find, that conversation to this effect was had

' 55 J. II. 32. « Same, 169.
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MARBLEHEAD.

by one of the selectmen, with one of the inhabitants of the

town, during the canvass ; but they do not find, that the board

of selectmen, or the presiding officer, made official annuncia-

tion of this, as the principle which was to control the qualifi-

cations of voters ; and are of opinion, that the validity of the

election is not affected thereby.

The third and fourth allegations are, substantially, that ille-

gal voters were permitted to vote.

On these allegations twenty persons were proved* to have

voted, who were assumed to be illegal voters by the peti-

tioners ; and six of this number were proved to be illegal

voters.

On examination of the return of the ballotings, submitted by

the parties, the committee found, that the result of the election

would not be affected, even if the whole number, twenty, had

been proved to have been illegal voters. They therefore did

not deem it necessary to send for the assessors' books, and a

list of abatements, in order to revise their minutes of the testi-

mony. These books were put into the case, but taken from

the committee, probably by mistake.

The result, supposing the whole 'twenty' had been proved

to be illegal voters, would stand thus :

—

The whole number of votes, - - - - 502

Deduct assumed illegal votes, - - - 20

482

Necessary for a choice, 242

Of the sitting members, John Quiner had the lowest

number of votes, viz : 264

Deduct assumed illegal votes, - - - - 20

And said Quiner has 244

The committee therefore report, that the sitting members

from Marblehead, viz : Frederick Robinson, James Goodwin,

Ezekiel Darling, William Widger, Jr., and James Quiner, are

entitled to their seats."

The report was agreed to.^

» 5o J. H. 244.
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HOLLISTON.

The validity of an election is not affected, by a neglect of the collector, to make a

return to the selectmen, of tlie names of persons paying taxes, agreeably to the

requisition of the statutes of 1822, c, 104, § 2, and 1833, c. 102, § 1, (Rev. Stat. c.

3, ^§ 3, 4.)

Nor by a neglect of the selectmen to hold a meeting, one hour previous to the town-

meeting, for the revision of the list of voters, as required by the former statute.

The election of Ebenezer H. Currier and Elias BuUard,

members returned from the town of Holliston, was contro-

verted by Martin Cutler and others,^ on the several grounds,

stated in the following report of the committee on elections

" The petition alleges : 1. That the collector of said town

neglected to comply with the law of March, 1833, requiring a

return to the selectmen of persons paying taxes, to the end

that a correct list of voters may be made.

The committee find that no such return was made by the

collector, and are of opinion, that this neglect of the collector

is insufficient to avoid the election.

The petition alleges : 2. That the selectmen neglected to

hold a meeting one hour previous to the town meeting, for

the revision of the list of voters, as required by law.

The committee find that the selectmen held a meeting for

this purpose, a short time, probably half an hour, before the

town meeting; and that on opening the meeting, proclama-

tion was made for all legal voters, whose names were not

already on the list, to come forward, that they might be placed

there.

The committee are of opinion, that no irregularity upon

this allegation was proved, sufficient to affect the election.

The petition also alleges generally, that illegal voters voted.

^ The committee find that one illegal voter, namely: William

Andrews, voted for the sitting member, Elias Bullard, and

that said Andrews had resided in Holliston only since the 18th

of October last.

The petition also alleges, that two votes bearing the name

» 55 J. H. 32. » Same, 319.

38
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of Eben. H. Currier, which were not entirely severed when put

into the ballot box, were afterwards torn asunder by the sitting

member, Elias Bullard, who is a selectman of said town of

HoUiston, in order that they might be counted separately.

The committee find that these votes, if attached to each

other as alleged, could only have been connected at one end

by about one eighth of an inch of uncut paper^ they having

been cut almost asunder in the usual manner, preparatory for

their distribution. One witness, Benjamin Hoft'man, swore

that he saw the sitting member, Elias Bullard, tear those votes

apart ; that he heard the noise that is made by tearing paper,

and said at the time to said Bullard, ' I think your votes stick

together.'

It was proved in the defence, by a witness, John P. Jones,

who swore that he heard the remark of Hoffman, aforesaid,

and ' at that time his eyes were on said Bullard's hands that

he did not see him tear the votes, as described by Hoffman

;

that the votes did not seem to be attached at the end, but

seemed to adhere across each other ; that if they had been so

attached and torn as described by Hoffman, he should have

seen it done.

This testimony was corroborated by another witness. Both

these witnesses had as good opportunity to observe said Bul-

lard's movements as Hoffman had.

At the time when Hoffman swears he heard the noise occa-

sioned by tearing these votes asunder, there probably were from

one hundred to one hundred and fifty men in the town hall,

and many of them in conversation, as is usual while votes are

being counted. There was also a press of active persons near

the town officers, waiting for votes, for re-distribution to their

respective friends, in the event of no choice.

The committee cannot conceive that the tearing of one

eighth of an inch of paper, under such circumstances, could

have been audible ; and are of opinion that the charge is un-

sustaincd by the petitioners.

The testimony upon this charge has been given somewhat at

length, from a sense of what is justly due to the reputation of the
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sitting member, BuUard, who, in the opinion of the committee,

should be fally acquitted of any improper or dishonorable

conduct on this occasion.

On the last allegation, namely, ' that the sitting members

were not elected by a majority of the legal votes polled at said

election,' the committee find, that, in reference to the sitting

member, Ebcn. H. Currier, this allegation is not proved, and

report that said Currier is entitled to his seat.

Upon this last allegation, in reference to the sitting member,

Elias Bullard, the committee find, that the town clerk made

up his report from the return of the town officers, who sorted

and counted the votes, and that his report stood as follows :

—

Bullard, 102
;

Littlefield, 83
;
scattering, 12 : and that there-

upon said Bullard was declared to be duly elected.

The committee also find, that after the meeting was dis-

solved, it was ascertained, that at least nine scattering votes

which had been assorted by the town clerk, and pushed by him

toward the centre of the table, were accidentally omitted in

the report aforesaid, and that said report should have stood

thus : Whole number of votes, 206
;

necessary for a choice,

104 ; Bullard had 102
;

Littlefield, 83 ;
scattering, (12 count-

ed and 9 omitted,) 21. Deducting the illegal vote of Wil-

liam Andrews, which was given for Bullard, it appears

that there was a deficiency of three votes for the choice of

Bullard.

The committee also find, that the error was accidental, and

that the town officers are not obnoxious to the charge of an

intentional dereliction from duty.

The committee accordingly report, that the supposed elec-

tion of Elias Bullard is void, and that his seat ought to be de-

clared vacated."

On the fourteenth of March, this report was discharged

firom the orders of the day, and taken up for consideration. It

was accepted so far as relates to the right of Ebenezer H.

Currier to his seat", and, so far as it relates to the right of Elias

Bullard, and declaring that he was not duly elected, was re-

jected. On motion of IVIr. Metcalf, of Dedham, it was then
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voted, that the said Elias Bullard is duly elected a member of

the house, and entitled to his seat therein.^

[The only part of the report in this case, which particularly

affected the right of Mr. Bullard to his seat, was the statement

of the committee, that there was an omission, on the part of

the town officers, to include, in the whole number of votes

given in, nine scattering votes, which, if counted, would have

changed the majority. In the debate upon the question of the

acceptance of the report, the evidence, upon which the com-

mittee founded their conclusion, that these nine votes were

omitted, was very fully and minutely detailed by the chair-

man
;
but, in the opinion of a great majority of the members,

the facts disclosed, though they rendered it probable, that such

was the case, were not sufficient to make it reasonably certain
;

and, upon that ground, the report, as to the seat of Mr. Bullard,

was rejected.]

PEPPERELL, MENDON.

[The elections in these towns were controverted, but no in-

vestigation was had in either. The petitioners in both had

leave to withdraw.]

1 55 J. H. 406.

1835.

committee on elections.

Messrs. Henry Chapman, of Greenfield, Frederick Robinson, of

Marblehead, Thomas Wetmore, of Boston, Robert Campbell^

of Pittsfield, David T. Bri^ham, of Worcester, Jesse Pierce,

of Stoughton, Leavitt Thaxter, of Edgartown.
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ORANGE.

A by-law of a town having provided, that town-meetings should be warned " by post-

ing up a copy of the warrant fourteen days, at the least, at the public meeting-

house, except on special occasions, and then to be warned by the constable," it was

held, that the election of a representative, on the fourth Monday of November, was

such a " special occasion," and that seven days' notice of the meeting, in such case,

was sufficient.

The election of Hiram Woodward, returned a member from

Orange, being controverted by William Brooks and others,

was investigated by the committee on elections, who reported

thereon as follows :
—

" That the petitioners allege, that the supposed election

of said Woodward was void, because the town-meeting was

warned by giving seven days' notice only, when the by-laws

of said town required a copy of all warrants for town-meetings

to be posted up fourteen days prior to the time of meeting.

The time of notice being admitted by the sitting member,

the petitioners then offered as evidence, to support their

allegation, an abstract from the town records, in the words

following: 'Voted, that town-meetings be warned for the

future, by posting up a copy of the warrant fourteen days, at

the least, at the public meeting-house, except on special occa-

sions, and then to be warned by the constable.' Here the

petitioners rested their case, no evidence being offered by

them to shew what construction had been given by the town

to the phraseology of the by-law.

On the part of the sitting member, it was contended, that

less than fourteen days' notice was sufficient on special occa-

sions, and that the right to convene, for the election of a repre-

sentative, on the fourth INIonday of November, was such an

occasion.

In support of this position, evidence from the town records

was introduced to show, that the town had called meetings

for important purposes, such as for the election of representa-

tive in the congress of the United States ; which meetings had

been holden on seven days' notice, and such notice given in
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the same manner as the notice for the meeting at which the

said Hiram Woodward was elected. It was further proved by

the sitting member, that the meeting, on the twenty-fourth of

November last, was unusually large, and that no objections,

on the ground of want of notice, were made, until the balloting

resulted in the election of the said Woodward.

From the above statement of facts, the committee are unan-

imously of the opinion, that the said Woodward was duly

and legally elected a member of this house, and is entitled to

his seat. All which is respectfully submitted."

This report was made to the house, on the twentieth of Jan-

uary, and was read and accepted immediately.^

WOBURN.

It is essential to the validity of an election, that the selectmen, by whom it is con-

ducted, should be previously sworn to the faithful discharge of the duties of their

office.

Jonathan Thompson, Jr., and others, having called in ques-

tion the election of John Wade, Stephen Nichols, and Oliver

B. Cooledge, returned as members from the town of Woburn,

the committee on elections, to whom the petition was referred,

reported thereon as follows :

—

" After a long and minute investigation of the evidence, both

for and against the dift'erent allegations, contained in the

petition, they have come to the following conclusions. The

different charges made by the petitioners, to invalidate the

election of the members from Woburn, are recited in the order

in which they were considered by the committee, and their

opinion follows each allegation.

1st Allegation. * One citizen was seen to vote twice, at the

first balloting for a representative, and his vote, the last time,

was received in an improper place, and out of the order of the

' 56 J. H. 84.
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check list, by Captain Stephen Nichols, one of the presiding

selectmen, and one of the representatives returned, and was

by him conveyed into the ballot box, without any examination

of the check list'

The evidence in support of this allegation, did not satisfy

the committee that the selectmen were aware of the fact, that

an individual had voted twice; and even that fact of itself

was left in doubt, for the evidence in regard to the deposit of

difterent ballots, by the same person, was, in some particulars,

contradictory.

2d Ahegation. * While the first ballot for a representative

was counting, the chairman of the selectmen, (Col. John

Wade,) who was the first representative returned, was seen to

take from the ballots cast, two papers containing names, which

he afterwards put into his pocket.'

This allegation was substantially proved, but your commit-

tee were of the opinion, that the two pieces of paper were

withdrawn by Col. W^ade upon the ground that they were not

ballots, and that they had been deposited by mistake. They

were openly taken from the box, and the evidence clearly

showed that there was no intent to do wrong, on the part of

the presiding officer.

3d Allegation. ' During a moment of excitement, there

was a press towards the selectmen's desk, and several persons

were seen to raise their hands, and to drop votes into the bal-

lot box on the table, of all which no notice appeared to be

taken by the presiding ofiicers, nor were any names checked.'

The evidence sustained this allegation, but the committee

believe the charge to be immaterial, because no illegal voting

was shown to have taken place.

4th Allegation. * That the votes for a first representative

were erroneously counted by Capt. Stephen Nichols, there

being more counted for John Wade than he actually received.'

The evidence introduced to support this charge was not, in

the opinion of the committee, sufficient to authorize them to

consider the allegation as proved.

0th Allegation. ' That while the ballots were counting for
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the first representative, certain papers, having every appear-

ance of ballots, were swept from the table, by John Wade,

Esq., at that time one of the candidates.'

The fifth allegation was so far sustained by the evidence, as

to shew, that papers were swept 'from the table, but it did not

appear to the committee, that those papers were ballots, al-

though the witnesses testified that they had that appearance.

6th Allegation. ' The chairman of the selectmen* declared

the whole number of votes, on the first ballot, to be 320, of

which 162 were for himself, and thereupon he declared himself

to be elected. By the record, made by the clerk, it appears,

that the whole number was 320, that John Wade had 162,

John Cummings, 124, Joseph Gardner, 20, Stephen Nichols,

7, Benjamin Wyman, 4, and scattering, 3 ; which record is not

true, because Benjamin Wyman had thirteen votes, instead of

four.'

This allegation was fully supported by the evidence. Thir-

teen votes were proved to have been deposited in the ballot

box for Benjamin Wyman, which votes, with the exception of

four, were, by some error or accident, omitted in the statement

of the result of the ballot. The evidence on this point was

voluminous, and the committee could not insert even an

abstract of it, without extending their report to a most unde-

sirable length. They will, however, briefly state, that after

the ballot box was turned, a portion of the votes were counted

by Charles Carter, Esq., one of the selectmen. Among those

ballots, four were found to contain the name of Benjamin

Wyman. The residue of the votes were sorted by Col. Wade
and Capt. Nichols. All the votes, however, for Col. Wade,

were counted by Capt. Nichols, and it appeared by the evi-

dence that Col. Wade took no part in counting any of the

ballots. As the number for each candidate was ascertained,

the amount was given to Oliver B. Coolidge, the town clerk,

to be recorded ; but in stating the result of each, to the town

clerk, the tone of voice was so low that the number could not

be heard by the spectators. The committee will here remark,

in passing over this part of the case, that the town clerk is
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one of the sitting members, embraced in the petition. And

although it appeared by the evidence, that he wrote down

the number of ballots each candidate had received, yet he did

not assist, either in counting or assorting the votes ; and it

was equally clear, that he did not cause, or in any way partake

of, the error that occurred. After the computation had been

made, the result was declared by Col. Wade, as contained in

the above allegation. The loss of the nine votes for Benjamin

Wyman must have happened, either during the process of

assorting by Col. Wade, or in the act of counting by Capt.

Nichols : or else, they were lost in a way to which the evi-

dence furnishes no clew. As there was no testimony to shew

fraud on the part of Col. Wade or Capt. Nichols, and as they

were in presence of, and almost in contact with, an hundred

watchful opponents, it would seem, that any attempt on their

part to frustrate the will of the majority, by an act of unfair-

ness, would have been, under the circumstances of this case,

impossible. The nine votes given for Benjamin Wyman
were, nevertheless, lost. Had they been counted, they would

have changed the majority. The whole number would have

been 329 : necessary to a choice, 165 ; and John Wade having

received only 162, w^ould not have been elected. The com-

mittee, therefore, are of the opinion, that the omission of the

nine votes abovementioned is fatal to the validity of the elec-

tion of John W^ade.

7th Allegation. ' The selectmen were not sworn until some

days after the votes were received, sorted, counted, declared,

and recorded.'

The fact asserted in this allegation was admitted by the

counsel for the sitting members. They contended, however,

that the omission did not affect this election
;

1st, upon the

ground, that no oath was required of selectmen, to qualify

them to preside at the election of representatives to the state

legislature
;
2d, that if the stat. 1833, c. 141, did require the

oath, then the omission might render the selectmen liable to a

penalty, but could not be construed to make void the election.

These questions depend upon the construction of the act of

39
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the 19th of March, 1833. The first section of that act makes

it the duty of the selectmen, 'to make and seal up a separate

list of the persons voted for, as governor, lieutenant-governor,

councillors and senators, and representatives in the congress of

the United States, and transmit the same to the secretary of the

commonwealth or to the sheriffs of their respective counties.'

The second section is in the words following :
' Be^it further

enacted, that the selectmen of the several towns and districts

shall hereafter, before they enter upon the execution of their

official duties, take an oath or affirmation, before a justice of

the peace, or the clerk of the town or district in which they

are selectmen, faithfully and impartially to discharge those

duties, respecting all elections and the returns thereof, and

that a certificate of such oath or affirmation shall be recorded

in the town or district records.'

On the part of the sitting members, a most elaborate and

ingenious argument was made, to shew, that the words ' those

duties,' in the second section of the above recited act, referred

to the election of the different officers, recited in the first sec-

tion of the same statute ; the votes for whom they are required

in separate lists 'to make and seal up,' and transmit.to the

secretary of state ; and that inasmuch as there was no mention

of members of the house of representatives of this state in that

section of the act of 1833, it was manifestly not the intent of

the legislature to require any oath of the selectmen, to qualify

them to preside at the election of the last mentioned members.

To this argument, the committee believe, that a brief and

most conclusive answer is to be found in the language of the

statute itself. And the question is to be settled by the con-

struction of that statute, upon the ordinary and well known

rules, that not only govern the construction of other statutes,

but of rules that do also govern the construction of the lan-

guage in which they are couched. The question is, what is

the antecedent to the words ' those duties,' in the second sec-

tion of the act of 1833 ? And the answer must be ' their

official duties !' To make the duties of sealing up and trans-

mitting the votes for governor, lieutenant-governor, &c., men-
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tioned in the first section of the act, the antecedent, would

require a strained construction of the language of the statute,

and, clearly, at the expense of the true and obvious intent of

the legislature. Further than this. Such a construction would

require a restricted meaning to be given to the words, * all

elections and the returns thereof,' and this could not be done,

without violating a well known rule, applied to the construc-

tion of statutes.

The committee, therefore, have come to the conclusion,

that selectmen are required by law to be sworn, before they

proceed to discharge their duties in relation to the election of

representatives to this house.

The above conclusion brings us to the consideration of the

second question, viz : Does the neglect of the selectmen, to

take the oath prescribed by the statute of 1833, render the

election void.

In a government like ours, the fundamental principle should

never be lost sight of, even for a moment. The will of the

majority must govern. To ensure this, the people, through

their authorized agents, have enacted laws, admirably designed

to secure the desired end ; and their jealous vigilance cannot

be too much commended; for, upon the purity of the ballot

box, depends the sovereignty of the people. Among other

grounds, which the legislature have adopted to protect this im-

portant right, they have seen fit to require the sanction of an

oath from those officers, who are about to receive, sort, and

count the ballots of the people. This oath, too, is required by

an imperative statute, which says that the selectmen shall be

sworn, before they enter upon their official duties in relation to

* all elections and the returns thereof.' If this provision was

intended as a guard to ensure the purity of an election, why
should it be withdrawn ? In all cases, this house has the

power, constitutionally, to set aside the provisions of law, how-

ever positive, and admit the person returned to a seat, even

though every statutory provision was violated in his election.

Would it be wise to adopt such a course ? The answer can-

not be otherwise than in the negative. And if the aggregate
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of checks ought not to be set aside, why should they be dis-

pensed with individually ? As yet the sanction of an oath has

always been required, and neither reason nor authority has

been shown, to set aside this solemn provision of the law. It

is a matter of great importance to the community, that this

house should settle the questions now presented upon sound

principles, in order that their decision may hereafter be cited

as a well established precedent. In view of such a decision,

the committee have gone further into the subject, perhaps,

than was necessary. And yet, they have left many consider-

ations untouched, that have had great weight in bringing their

minds to the conclusion that follows, viz. : That the omission

of the oath is fatal to the validity of the election, and that

Col. John Wade, Capt. Stephen Nichols, and Oliver B. Cool-

idge, Esq, returned as members of this house, from the town

of "Woburn, are not by law entitled to their seats."

The foregoing report was agreed to, after a discussion there-

of, on two several days, by a vote of 318 to 88, " as to the

seventh allegation therein, and the conclusion of the commit-

tee of elections thereupon, that the said election is void ;'' and

as to the residue, it was indefinitely postponed, without a

division.^

The members were allowed their pay up to and including

the day of the acceptance of the report.^

A precept was afterwards issued to Woburn, for the election

of members, in the place of those, whose election was thus

declared void, and the same gentlemen were again returned

and took their seats.

RATABLE POLLS.

A COMMITTEE, cousisting of one member from each county,

having been appointed to consider " so much of the gover-

nor's speech as relates to amendments of the constitution, or

» 56 J. II. 201. « Same. 201.
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establishing some legal provisions by which the house of rep-

resentatives may be reduced," the committee voted, that the

chairman be instructed to desire the attorney general to at-

tend the committee, and submit to them his opinion on such

questions, concerning the matter before them, as the committee

might propose.

In pursuance of this vote, Mr. Attorney General Austin

addressed the following communication to the committee :

—

" Gentlemen,—The questions which you did me the honor

to propose to me resolve themselves substantially into this,

viz :

—

Whether the term * ratable - polls,' in the constitution, c.

1, sec. 3, art. 2, is forever to distinguish the same classes of

persons, who, at the adoption of the constittition, were desig-

nated by and included within it ; or may from time to time,

by the legislature, be made to include more or fewer classes

than it originally included ? A case in point may explain the

nature of the question.

At the adoption of the constitution, certain male citizens

between the ages of 16 and 21 years were ratable polls. Are

citizens of like age always to be considered ratable polls

within the meaning of the constitution above cited ?

A true answer to the questions you have proposed would

determine what power the legislature possesses, to alter the

aggregate representation in the popular branch ; and because

by one mode of considering these questions, the legislature

would possess very considerable power to augment or dimin-

ish it, there seems, at first view, to be some reason against

such a consideration of the subject.

The object of the constitution was to establish a permanent

basis for a representation of citizens, and it assumed as a

standard of measure ratable polls in municipal corporations.

But if this standard of measure may be varied, and espe-

cially if the legislature may vary it, there is nothing perma-

nent in the rule. The same municipal corporation, having in

two successive years the same number of inhabitants, may, by,

a change of the standard of measure, be entitled to larger, or
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confined to a smaller number of representatives, in the one

year than in the other.

Such a power in the legislature has been sometimes sup-

posed inconsistent with the spirit of the constitution, and

therefore that no construction of the constitution, which should

authorize it, could be correct.

But it should be remarked, that no change in the standard

can alter the rule of proportion, which will continue to be the

same that it now is, in relation to every town in the common-

wealth, whether the whole number of representatives be many
or few.

It may also be proper to question the soundness of any ar-

gument, drawn merely from the supposed inconvenience of

allowing to the w^ole legislature a power over the number of

representatives in the popular branch. Legislators are them-

selves the people. They are so directly, intimately and en-

tirely a portion of the people, that the last danger ever to be

apprehended, to the liberties and freedom of the common-

wealth, is that which will arise from any exercise of their au-

thority.

It may also be questioned, whether a standard, liable to be

changed, from time to time, by the intelligence and judgment

of the whole government, so as to meet the changing wants

and convenience of a growing and vigorous people, does not

better comport with their prosperity and happiness, than one,

which, established in the infancy of the commonwealth, might

refuse to bend its iron rule to the increasing stature of the

state.

But whatever speculative opinion might be entertained on

this question, it seems to me to be settled by authority, from

which I do not feel at liberty to appeal. I refer to the opinion

of the supreme judicial court on an application made to the

judges, under an order of the house of representatives of the

6th February, 1811, reported in Mass. Term Reports, vol. 7,

page 523, and inserted in the Reports of Contested Elections

in the house of representatives, page 107. See ante^ 117.

To understand the application of that opinion to the present
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questions, I must ask your indulgence to a preliminary re-

mark.

The term * ratable polls' in the constitution has at different

times been the subject of difficulty in two respects. First, in

understanding what was its precise extent and meaning ; and

second, that being settled, whether a particular person, or

class of persons, came within the definition. For example

under the first head, whether it included students, clergymen,

soldiers, aliens, &c., and under the second head, whether par-

ticular persons, borne on the list as ratable polls, were stu-

dents, clergymen, &c., within the assumed definition.

In process of time, many of the doubts arising in this re-

spect have been removed, and definitions settled, and it now
seems well agreed, that the term ' ratable polls,' designates

all those inhabitants who are made liable by law to be assess-

ed to the payment of a poll tax, whether they be so assessed

or not ; or whether, being assessed, they pay or do not pay.

In one sense, every inhabitant is liable to be assessed ; that

is, the legislature may enact that his poll shall be taxed, and

therefore, whether they do so enact or not, he is exposed to

the liability of the enactment, and may be considered taxable

or ratable. But this is clearly not the sense in which the term

is used in the constitution, because in this sense it would be

equivalent to the whole population, and the term ^ ratable

polls' would be synonymous with all inhabitants, or at least

all male inhabitants, which has never been pretended. The

term is used in a more restricted sense, and means all those

persons who under the operation of a tax act are made liable

to taxation per capita. The fact of being liable to the action

of the assessors, under a law that is in force, not the fact of

being liable to be the subjects of a law that is not made, be-

comes a criterion for determining whether a person is or is not

a ratable poll.

This is settled by the uniform practice of the government.

Minors over sixteen have always been included in the tax acts,

as persons to be rated, and considered of course ratable polls.

Minors, under sixteen, have never been included in the tax



312 RATABLE POLLS.

acts, and have for that reason alone never been considered

ratable polls. But it cannot be doubted that the legislature

might include the latter in the next tax act, or direct that mi-

nors over fifteen years, or fourteen years, or any other period,

in its discretion, should be included, and the persons thus in-

cluded must thereafter be deemed and taken to be ratable

polls.

Whether a person is a ratable poll does not depend on the

question, whether the legislature may rate him, but whether

the legislature has put him among persons to be rated ; and it

does not depend upon his being rated by the assessors or other

persons, intrusted to carry into operation the direction of the

legislature, because it is his liability under the order of the

law, and not his compliance with that liability, that ascertains

his character as a ratable poll.

The tax acts have uniformly included all males above the

age of sixteen years as ratable polls.

But the provision extending to all males above sixteen

years included aliens living within the commonwealth.

If, therefore, aliens, by force of that provision, became rata-

ble polls, then the town in w^hich they reside has its right of

representation increased by such aliens; and for every two

hundred and twenty-five ratable aliens, such town acquires a

corporate right to one additional representative.

It became* therefore, a question whether aliens could be

ratable polls within the meaning of the constitution.

That question was proposed to the judges of the supreme

judicial court, as before mentioned, and the judges replied, that

the polls of aliens may, within the true intent and meaning of

the constitution, be ratable polls, when and so long as they

are made liable by any legislative act to be rated to public

taxes.

The effect of this answer is obviously to say, that when they

are not made liable by any legislative act to be rated to public

taxes, then and thenceforward they are not ratable polls.

The judges add: ' The polls of male aliens above the age

of sixteen years are now by law liable to be rated to public
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taxes, and now are ratable polls within the intent and meaning

of the constitution.'

This plainly implies that only because they were then (in

1811) rated, and not because they had been ratable in 1780,

they were to be considered ratable polls within the meaning

of the constitution.

The answer, therefore, to the question proposed, on the

authority of this judgment and opinion of the supreme judicial

tribunal of the state is, that aliens may or may not be rated,

and may or may not be ratable polls, as the legislature in its

pleasure may enact ; and as to them, the term ratable polls in

the constitution does not forever distinguish the same classes

of persons, who, at the adoption of the constitution, were de-

signated by and included within it.

Placing so much reliance on this opinion of the court, which,

though it wants the power of a judgment in due course of law,

is not to be considered extra-judicial, it may be proper for me
to add some of the circumstances under which it was given

;

and the more so as it is known to all those, who remember the

agitation of that time, that it did not meet with universal ap-

probation, and that the report of the committee of elections of

that year entirely dissented from its positions.

The opinion is pronounced on three abstract questions pro-

pounded to the judges by the house of representatives, but the

circumstances that called for the opinion are not immaterial to

the case.

They are substantially as follows: The town of Boston

returned forty-two representatives. The assessors of that town

certified, that there were 9,557 ratable polls in the town, which

would give the town a right to 42 representatives and leave a

fraction of 182 polls unrepresented. But it is obvious, that

if there were included in the aggregate of ratable polls

183 aliens, and if aliens were not ratable polls, Boston had

exceeded its right of representation, and by the course of

decisions, as then understood, the seats of the entire number

would be thereby vacated.

A petition against the election was presented, and the

40
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committee to whom it was referred reported, that the aggregate

number of polls included 706 aliens. It is plain, therefore, that

the right of the sitting members depended on the question

whether the town, in ascertaining the number of ratable polls,

in order to determine the number of representatives it was en-

titled to send, could constitutionally include, in the number

of ratable polls, the polls of aliens residing in the town and

by law ratable to public taxes, and predicate a representation

thereon which would be a constitutional representation ?

Other matters were involved in the controversy on the pe-

tition, but a negative answer to this question would be fatal

to the sitting members' claims.

Although the committee of elections presented a report dif-

fering in its doctrines from the law laid down by the court, no

action of the house was had upon it ; but what is important

no discrimination from that time to the present has been made

between the ratable polls of aliens and natives.

Another fact is of some consequence. A bill was intro-

duced to * establish the legal qualifications necessary to con-

stitute a ratable poll wuthin this commonwealth,' but did not

pass into a law. No record preserves the reasons for its being

negatived, but many persons can well remember, that the

opinion of the supreme judicial court was admitted to settle

the question in this way, viz : That the tax act would by the

constitution determine who were ratable polls, inasmuch as

all who were by such act liable to be rated were ratable polls,

and that all who were not made by such act liable to be rated

were not ratable polls ; and that there was no mode under

the constitution, by which an alien should be made liable to

assessment, that would not give the town in which he lived a

right to count him as a ratable poll.

The same desire which has since prevailed, to diminish the

representation, then prevailed. The house returned that year

contained 632 members at the election of its clerk.

But the whole argument and opinion in relation to aliens

are just as true in their application to any other classes of

persons, who at any time have been or now are ratable polls.
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All other citizens, who are now included in the tax act, (that

is, the last tax act) are ratable polls, and they, and they only,

who shall be included in the next tax act, will thereafter, until

a subsequent one is made, be the ratable polls on which rep-

resentation may be predicated.

Aliens are only one class. Native citizens under sixteen

years are another class. Native citizens above sixteen and

under twenty-one are another

There is some analogy between the political rights of native

citizens who are minors, and aliens of any age. Neither class

has the personal right to vote, but the number swells the popu-

lation, and thereby increases the rights of the legal voters where

those rights depend on population, as in congressional dis-

tricts ; their property increases the proportion of the public tax

paid in the districts where they live, and operates in the appor-

tionment of senators. If, therefore, the legislature, by a pro-

\'ision in the tax act, may make aliens ratable polls or not at

their pleasure, whereby a political effect is produced, there

seems as sound reason for extending the authority to any and

all other classes of citizens, minors or adults, who constitute

the subjects of taxation.

Supposing the legislature has such authority, the inquiry

next presents itself, how may it be used to effect any consider-

able reduction in the number of representatives ?

No census has been taken, by which the number of polls in

the commonwealth above sixteen years of age, and under

t^'enty-one, can be precisely ascertained.

But an approximation may be made to the aggregate of

this class, from the United States census of 1830, by which it

appears that the white males between fifteen and twenty are

32,864. This column in the census begins a year too soon

and ends a year too soon. But probably the male polls be-

tween fifteen and sixteen do not differ very much from those

between twenty and twenty-one. Supposing the latter class

to be the smaller, and that the ratable minor polls numbered

in 1830 as many as 32,500, they are not far from 36,000 at the

present time. If these are represented, or add to the represent-

ation in the house, they give 154 representatives.
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By the same census the number of polls of fifty years and

upwards in 1830 was 32,766, and is not less than 35,000 at

the present time. These give 151 representatives.

K therefore the minor polls hitherto rated or ratable, and the

adult polls over fifty years hitherto ratable, should cease to be

ratable, the whole number of representatives might be reduced

by 304. There would then remain, as appears by the same

census, 126,766 polls, now amounting to 139,432, entitling the

towns to a representation of not less than 619 members.

It is not possible, from the data thus given, to be precisely

accurate. The unrepresented fractions in many towns would

have some effect on the total, and the right of one representa-

tive, on the first one hundred and fifty polls, would also change

the aggregate, and the two items probably about balance each

other.

The actual result might, however, be rendered certain, by

directing a census to be taken under the authority of the com-

monwealth ; and indeed, by the examination of the returns from

each town, in the last United States census, tables more precise

might be constructed; but this general view sufliciently well

shows the operation of the principle. It will be observed that

I have not noticed any exceptions in the class of ratable polls,

because such exceptions influence the result too minutely to

be taken into this general consideration. No notice is taken,

in the foregoing estimate, of the colored population, chiefly be-

cause the number is not supposed to be large enough to re-

quire it, and because the tables of the census are not prepared

with such exactness in reference to them, as to give any satis-

factory result. The nearest approximation to be made by the

census for 1830 would give for the present time about three

thousand colored males in the state over sixteen years of age.

But a much larger proportion of this class than the others

would come under the exceptions which have already been es-

tablished by the house of representatives, excluding state and

town paupers from the lists of ratable poUs.^

Nor is it material to attend to aliens as a distinct class. No
* This is a mere conjecture.
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account being taken of the age of aliens, separate from native

citizens, the number of the alien polls over sixteen cannot be

ascertained. But the census makes a return of 8,787 foreign-

ers not naturalized, which, if now increased to 10,000, might

possibly give 2,500 polls over sixteen years of age. But of

these, so many are paupers, that considerable deduction be-

yond the proportion of their numbers to the whole population

must be made.

A law excluding aliens and colored persons from the ratable

polls of the state would not diminish the aggregate represent-

ation more than from twelve to twenty.

It is plain that any arrangement of the kind under contem-

plation can only be a temporary remedy for the supposed

inconvenience.

The commonwealth, in the rapidity of its growth, under the

influence of rational liberty and wise laws, will soon contain

an active and busy population, that will give to the classes of

ratable polls, then remaining, numbers and power equal to

what are possessed by all who are now included in that de-

scription.

It will be seen that the progressive increase of population,

on which the present number of ratable polls is estimated, is

wholly conjectural. The tables of the census give no data for

exact calculation, but an estimate formed from the census

places the decennial increase at 16.6 per cent, which I pre-

sume to be correct.

It is exact enough for the present purpose, to consider this

increase as producing the same quantities in the same time,

although it is in fact in a geometrical ratio. And it is well

enough to take round numbers.

The calculation for representatives is made on the higher

ratio, viz : 225 polls for one representative. It is not possible,

without devoting more time than could now be bestowed on

the subject, and causing more delay than the committee might

deem proper, to ascertain the application of the principle in

point of fact to each town, or even to see how many towns

would, by the adoption of it, lose the right of representation.
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Nothing but a rough outline is intended to be exhibited. If,

on further examination, it should be thought that the principle

might be of any practical utility, it would be easy, with proper

care, to trace its operation in detail, and ascertain its precise

bearing on every town in the commonwealth.

By the rule of calculation here assumed, the city of Boston

has now thirteen representatives for its minor polls, and seven

for its polls over fifty years ; in all twenty representatives, or

within a fraction of one third of its present number.

Should that result be deemed a fair specimen of the effect

of the principle through Ihe state, the number of representa-

tives could be thereby reduced nearly one third, and it would

take, for its progressively increasing population to restore the

aggregate to its present numbers, about twenty years.

But as the assumed mode of calculation gives to the people

923 representatives, as the house is now constituted, which is

more than its supposed constitutional character, it is apparent

that the application of the whole numbers, in parts, to the

several towns, is liable to some error, for which allowance

must be made.

Nothing more is intended in the illustration which has been

attempted, than to indicate the tendency of a principle, which

the legislature has power to adopt.

Having thus presented a view of the power of the legisla-

ture, which I think constitutional, and exhibited the probable

effect of it, if carried into practice, it is proper for me, in com-

plying with the commands of the honorable committee, to

attend to some of the objections, considered as the strongest,

which have been urged against its exercise.

There is supposed to be an objection to legislative action on

this subject, to any great extent, arising from the third article

of the amendments to the constitution made by the convention

of 1820.

This objection may be thus stated. By that article every

male citizen, of twenty-one years of age, becomes entitled to

vote, in case of a residence as therein provided ; and provided

also, that he * shall have paid, by himself or his parent, master
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or guardian, any state or county tax which shall, within two

years next preceding such election, have been assessed upon

him, in any town or district of this commonwealth.' If he be

not assessed he cannot pay ; and if he be not ratable by law,

he cannot be assessed. When, therefore, he comes to be

twenty-one years of age, he cannot have paid any tax, and of

course cannot vote. His right of voting may thus be post-

poned after he is twenty-one years of age, without his con-

sent.

The whole force of this objection seems to me to bear on

the expediency of any action by the legislature, and not upon its

constitutional power. The legislature would guard, with great

care, the privilege of voting; and especially the privilege

secured to the young men, on whose exertions and patriotism

so much reliance must be placed for the preservation of our

republican institutions. If the objection rests only on expedi-

ency, it would not be difficult to arrange the details of a plan

by which this supposed evil might be obviated.

The objection leaves untouched* the operation of the sup-

posed power of the legislature on minors over sixteen, and

under nineteen, or perhaps even twenty years of age.

But the same objection is made to attach to any action of

the legislature at the other end of the line. And it must be

conceded, that if the legislature prevented persons over fifty

(for example) from being rated to a poll tax, all such persons,

who had no property, would, in two years, by operation of the

constitution, be excluded from the right of voting in the public

elections.

How numerous such a class would be, cannot now be

known
;
probably very small. It would certainly be a subject

of regret, if a single citizen should be deprived of the elective

franchise. But in most operations of a political character, the

good of the whole is attended with partial inconveniences.

There does not seem to be any fundamental principle violated.

Taxation and representation should go together, and he who
pays nothing, and is yet protected by the laws, cannot com-

plain because he is not authorized to make them.

%
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Another objection, which is thought by those who urge it

to be more formidable in its character, may be thus stated.

By the spirit of the constitution, every corporate town is

entitled to at least one representative. All towns which were

incorporated at the date of the constitution, whatever may be

their number of ratable polls, are secured that right forever.

And as 150 ratable polls were required for the first represent-

ative, it is expressly provided that 'no place shall be incor-

porated, with the privilege of electing a representative, unless

there are within the same 150 polls.' Many towns have been

since incorporated, and enjoy the privilege ; but if the charac-

ter of the ratable polls is changed, by excluding minors and

adults, as above suggested, these towns or some of them would

no longer contain 150 ratable polls. Therefore, unless they

lose their rie^ht of representation, the calculation in regard to

a diminution of the house would be erroneoas, and if they

should lose it, a portion of the people, and certain municipal

corporations, would be disfranchised.

That one or other of these consequences would follow, seems

pretty clear; to what extent is not very certain. That either

consequence is an evil, must be admitted; but it is probable

that no curtailment of the present number of representatives

can be devised by human ingenuity, without being attended

with partial inconvenience as a compensation for the general

good.

The great objects to be attained are to preserve the cor-

porate right of towns, to maintain an equality between pop-

ulation and representation, and to limit the aggregate number

of representatives ; and these are in their own nature so con-

flicting and contrarient, that they cannot be perfectly recon-

ciled. If it be admitted that no present right can be abandoned,

in furtherance of the general object, all attempt at reduction

must be abandoned. The main object cannot be accomplished

unless somebody gives way.

I have no other answer to make to the case above stated

than that it is no objection to the constitutional right of legis-
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lative action, whatever it may be to the expediency of ex-

ercising it.

When a new town is erected out of an old one, no privilege

of electing a representative is granted by its act of incorpora-

tion. That privilege is derived from the constitution, and the

ability of the new town to comply with the requirements of

the constitution in such case provided. If the new town has

375 polls, it elects two representatives, and if it has polls

enough, it elects three or more. The restraint is imposed on

the legislature not to erect the town, unless at the time of the

application it contains 150 ratable polls.

The question is yet to be settled, whether if a town, incor-

porated after the adoption of the constitution, falls into decay,

and has at the time of a municipal election less than 150

ratable polls, it may continue to send a representative to

the general court. The privilege in perpetuity is conferred only

on those towns which existed in 1780.

My own opinion is that such town would lose its right.

Certainly if it had chosen two representatives, and so far fell

into decay as to have less than 375 ratable polls, it could

choose but one. If the case of Danvers, {ante, 49,) and the

case of Maiden, (ante, 293,) in the reports of controverted elec-

tions, affirm a general principle, this is now the settled law ; for

in those cases it is resolved that the extent of the right of rep-

resentation, as given to the towns and districts of the com-

monwealth by the constitution thereof, is to be regulated by

the number of ratable polls, actually existing in the towns

and districts, to be represented, at the time of any election.

The only answer to the authority of these cases is, that the

diminution is made in one instance by death, removal, or

decay ; in the other, by a legislative disqualification. In both

the fact exists, namely, a want of a sufficient number of legal

ratable polls ; and it is this fact, and not the cause of it, by

which the municipal right of the corporation is to be ascer-

tained.

On the whole, therefore, I beg leave very respectfully to

1
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submit to the honorable committee, that, according to the best

opinion I can form, the elaborate and well argued judgment

of the supreme judicial court, above referred to, affirms and

maintains the proposition, that the legislature may by law

establish what shall or shall not be a ratable poll, by provid-

ing in the tax act who shall or shall not be liable to be rated
;

and that when this is done by such legislative act, the repre-

sentation in the house of representatives must be predicated

upon the number of such ratable polls, according to the ratio

which the constitution has established ; and that any incon-

venience which might result to individuals or corporations by

the exercise of such legislative power is no reason against the

constitutional right, but addresses itself to the sound discretion

of the legislature, to act or not act, as in their wisdom the

general interests of the commonwealth may require in the

premises.

JAMES T. AUSTIN,
Attorney General.

February 10th, 1835.

1836.

COMMITTEE ON ELECTIONS.

Messrs. William J. Whipple, of Cambridge, Nathan C. Brown-

ell, of Westport, Edward G. Loring-, of Boston, Benjamin

TJiompson, of Charlestown, Juhal Harrington, of Worcester,

William Cliild, of Springfield, Nathaniel Hinckley, of Barn-

stable.
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NEW MARLBOROUGH.

Depositions are not admissible in evidence, to invalidate an election, unless the mem-

ber whose right is in question has been notified of the intention to take them, or

was present at the taking thereof.

"Where the right of an elector to vote, at an election of representative on the

9th of November, 183-5, was called in question, on the ground, that he had not paid

the requisite tax ; and it appeared, that such elector had not paid any county tax as-

sessed in the year 1834 or in 1835, previously to the day of the election ; but it did

not appear, that no county tax was assessed between the 9th of November, 1833,

and the assessment of taxes for 1834 ; it was held, that the evidence produced did

not cover the whole term of two years next preceding the day of the election, and

did not invalidate it.

The election of Levi L. Smith, returned a member from

this town, was controverted by Benjamin Wheeler, Jr. and

others, in a petition upon which the committee on elections

made the following report :

—

" The said petition sets forth, that, at a legal meeting of the

inhabitants of said town for the choice of representatives, held

on the ninth day of November last, the said Levi L. Smith

was declared chosen, and that he has been returned, as repre-

sentative of said town.

The petitioners allege, that said Smith was not legally

chosen a representative, " because his election was procured by

the votes of persons who were not qualified to vote, as the con-

stitution provides ; that the names of Luther Brown, Spellman

Curtis, Asher Daniels, Gideon Granger, Salmon Hall, William

Jackway, Thomas King, Ezra Olds, Jonathan Olds, Jonathan

Olds, Jr., Zenas Rhoades 2d, Theophilus Smith, John Stannard,

Joseph Stannard, Aaron Stevens and Newman Wheeler, were

placed on the list of voters by the selectmen of said town ; and

that they, the said Brown, and the others above named, neither

of whom had paid, by himself, or by his parent, master, or

guardian, any state or county tax, which had, within two

years' next preceding said election been assessed on him, in any

town or district of this commonwealth, and neither of whom
was exempted by law from taxation, were permitted to vote,

and did vote, at said meeting in the choice of representative."
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The petitioners declared, that their interposition was not

made from feelings adverse to the sitting member,—whom
they consider an honest man and a respectable and worthy-

citizen,—but from a desire that the constitution and laws in

relation to elections should be regarded and obeyed ; and they

concluded by praying, " that the election of said Smith may
be declared void, and his seat in the house vacated."

Sundry depositions were offered, and,—it not appearing that

the sitting member had been notified of the intent to take

them, or been present thereat,—were rejected by the com-

mittee.

The evidence in the case, received by the committee, is con-

tained in the depositions of Joseph W. Howe, Harlow S. Un-

derwood, and Salmon G. Keyes, and is as follows :

—

Joseph W. Howe is town clerk of New Marlborough, and testifies, that at a legal

meeting of said town, held on the ninth day of November last, for the choice of

governor, &c., Levi L. Smith was declared chosen as a representative to represent said

town in the present general court ; that the votes at said meeting were : For Levi L.

Smith, 179 ;
Henry Wheeler, lo6

;
scattering, 15 ; and that the said Luther Brown

and the fifteen others before named, together with one Rosewell Cove, voted at said

Dieeting.

Harlow S. Underwood testifies, that he was chosen collector of taxes for the town

of New Marlborough, on the third of March, 1834, that the assessors of said town

committed to him, for collection, the tax list for town, school, and county tax, dated

September 12th, 1834; and that the persons above named, to wit, Luther Brown and

others, including Rosewell Cove, have not paid any tax to him. This deposition was

taken January 2d, 1836.

Salmon G. Keyes testifies, that he was chosen collector of taxes for the town of New
Marlborough, in March, 1835, that the assessors of said town committed to him for

collection, lists of town, school, and county taxes, dated October 2d, 1835; and that

Luther Brown and the others above named, including Rosewell Cove, had not paid

him previously to the town-meeting in November last, for the choice of governor, &c.,

in any way, any tax, or part of a tax.

The foregoing is all the evidence received by the committee.

The petitioners allege the disqualifications of the said Lu-

ther Brown and others, who are proved to have voted in the

election of the returned member, to consist in the omission

to pay the tax required hy law^ as one of the requisites to a

legal vote.

The constitution (Amendments, art. HI) requires, as pre-

requisite to the right to vote in the election of representative,
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the payment of any state or county tax, which shall, within two

years next preceding the election, have been assessed upon the

voter, in any town or district of the commonwealth.

County taxes are annually granted by a resolve of the legis-

lature. The resolve for county taxes for the year 1833 was

passed January 25th of that year. The committee find no

law, requiring county commissioners to issue their warrants for

assessing county taxes, within any prescribed time or portion

of the year. The evidence shows, that the said supposed ille-

gal voters had not paid to the collectors of New Marlborough

any county tax assessed in the year 1834, or in 1835, previ-

ously to the ninth of November. But it does not appear, that

no county tax was assessed between the ninth of November,

1833, and March, 1834
;
and, inasmuch as the petitioners are

bound to produce satisfactory evidence of disqualification, and

the evidence produced does not cover the whole term of two

years next preceding the election, the committee think the sit-

ting member is entitled to the presumption of law, that the

persons who were permitted to vote in the elections w^ere le-

gally qualified.

Wherefore the committee are of opinion, and do report, that

the right of Levi L. Smith to his seat as representative from

New Marlborough is not disproved by the evidence in the case.^

This report was agreed to.^

[Among the depositions on file are several which were

rejected by the committee, for the reasons stated by them

in the report, which furnish evidence, as to some of the voters

questioned, covering the whole term of tw^o years next preced-

ing the election, that they had not paid any tax assessed upon

them during that period. If these depositions had been ad-

missible in evidence, it is fairly to be inferred from the course

of reasoning adopted by the committee, that the election

would have been declared void, provided the number of illegal

votes had been sufficient if rejected, to prevent a choice.]

1 57 J. H. 214. » Same, 255.
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ADAMS (First Election),

The selectmen have no authority, at their discretion, to adjourn a town-meeting,

without a vote of the meeting; and if such an adjournment takes place, while an

election is in progress, and before it is completed, it cannot be legally completed at

the adjourned meeting.

The election of Henry Wilmarth and Ebenezer Cole, re-

turned as members from the town of Adams, was petitioned

against by Jabez Hall and eighty others, and reported upon

as follows by the committee on elections :
—

" At the election of representatives, holden at said Adams,

on the second Monday (the ninth day) of November, 1835, the

whole number of votes returned on the ballot for first repre-

sentative was 623; Stephen B. Brown had 311 votes; Henry

Wilmarth had 312, and was declared to be elected by a ma-

jority of one vote.

On the ballot for second representative, the said Ebenezer

Cole received, and was declared to be elected by, a majority

of twelve votes.

From the evidence submitted to the committee, it appeared

that the equality of the political parties in the town of Adams
rendered the result of the election altogether doubtful, until it

was closed, and that from this fact and other circumstances,

great excitement prevailed during the whole election, which,

commencing on said Monday, was closed on the Wednesday

following.

That for causes invalidating the election of said Henry

Wilmarth, the petitioners state :

—

1. That one Ezekiel Bliss, a legal voter, presented his

vote for the said Stephen D. Brown, which was by the select-

men refused.

Of this fact no evidence was offered to the committee.

2. That Jacob Thompson put in two votes.

3. That Lorenzo D. Bailey put in two votes.

At the hearing before the committee, after the case was

opened, and the evidence submitted on the part of the peti-

tioners, a motion was made by the respondents for a postpone-
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ment of the hearing, to enable them to produce the tcstinnony

of said Thonnpson and Bailey and said selectmen of the town

of Adams, in relation to the facts above stated. Thereupon, it

was proposed by the petitioners, and agreed to by the respond-

ents, that the testimony of Jenks Kimball, so far as it relates

to said facts, should be waived, and the hearing proceed as if so

much of said Kimball's testimony was not in the case. The

hearing proceeded, and no comment was made on the part of

Kimball's testimony referred to, by either party, but it was

considered as withdrawn from the committee.

As the testimony referred to was waived by the counsel for

the petitioners, on a motion to procure further testimony, and

as what the result would have been, had such further testimony

been introduced, cannot be known ; the committee are of

opinion that the testimony waived should not be considered

in determining the validity of said "Wilmarth's election.

But, as the matter before the committee of elections is not

the private interest of the petitioners and respondents, but a

public interest exclusively within the control of the house of

representatives, and not to be affected by the agreements or

admissions of any persons ; the committee submit the testi-

mony waived, as before stated, to the house.

Jenks Kimball testified, as follows :
' I think Jacob Thomp-

son voted twice, and know Lorenzo D. Bailey voted twice,

and informed the selectmen of the facts. Jacob Thompson

was called twice on the same ballot, and the town clerk, Henry

Wilmarth, observed that his name was on the list twice,

through mistake ; when it was objected he had voted before,

Col. Wilmarth examined the list and found his name not

checked, then he voted again; this was on Tuesday, in the

forenoon ; this was before the box was turned on the first

ballot.'

(On being asked by the respondents,) 'Be you sure Jacob

Thompson voted on the first day?'— the deponent replied,

* Yes, I am sure he voted.'

For causes invalidating the election of said Wilmarth and

Cole, the petitioners allege, first, that on the eve of the
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election, and after the assessors had made out their annual

assessment, and committed the same to the collector of said

town, the assessors entered on the list, then in the hands

of the collector, the names of forty persons who had not been

previously taxed for years on account of their age and pov-

erty, and that the said persons were permitted to vote in said

elections; and the names of the persons thus entered are an-

nexed to said petition. This allegation is followed by another

substantially the same, and referring to the same persons.

The committee are of opinion that these allegations are

proved by the testimony, and as to the fact found, that the

names of persons who voted were placed on the collector's list

at an illegal and improper time, it is deemed immaterial, because

it is not a pre-requisite to the right to vote, that the voter's name

should be borne on the said collector's list at all
;
therefore,

the fact that it is placed there, at an illegal time, cannot de-

stroy the right to vote. The effect of the facts stated, on the

qualification of the persons named, will be considered under a

subsequent allegation referring expressly to * illegal voters.'

Thirdly, the petitioners allege, that before the canvass was

completed, to wit, on the first day of the election, the chairman

of the selectmen proclaimed that the meeting was adjourned

to the following day, without any vote of the town ; and after

the meeting w^as thus adjourned by the chairman, he, the said

chairman, took the box containing the ballots up to that

period, and carried the same away with him, said box not

being tacked or sealed up.

This allegation is followed by two others, stating the same

and additional facts, of which the committee find (from the

testimony submitted to them,) the following to be material :

—

That on the evening of the first day of the election, and

after candle lighting, the votes for governor were counted, and

there appeared to be a majority of votes for Edward Everett

;

that then motions were made to adjourn, and subsequently, to

count the votes for representative ; that confusion and noise

occurred, accompanied with cries of 'adjourn,' 'no adjourn-

ment, count the votes,' &c., from the different parties who occu-



1836. 329

pied the different sides of the house, in which the election was

held ; that the noise and cries lasted from ten to fifteen minutes,

then ceased, and were again at intervals renewed : that the chair-

man said a motion to adjourn was made, and remarked, as he

firequently had, in the course of the election, *that order must

be preserved, or that he could not do business,' or words to

that effect ; that the chairman did not put or attempt to put

the motions to the meeting, but on his own authority, or

that of the selectmen, declared the meeting to be adjourned

to 9 o'clock the next day, and then taking with him the ballot

box, in the manner stated, he, with the selectmen, left the

house, and the people dispersed.

The material fact set forth in these allegations, and proved

by the testimony relating to them, is, that the chairman of the

selectmen adjourned the meeting on his own authority, or that

of the selectmen, without taking a vote of the meeting, and

against the declared will of a large portion of the voters as-

sembled.

The committee are of opinion, that neither the chairman of

the selectmen, nor the selectmen, have the power of adjourning

a meeting, at his or their discretion, or without a vote of the

meeting.

The constitution, in the tenth article of amendments, declares

that 'meetings may be adjourned, if necessar}^, for the choice

of representatives,' without specifying whether they shall ' be

adjourned' by the vote of the meeting, or by the officers pre-

siding, or who shall determine the necessity of an adjourn-

ment.

The act 1795, c. 55, § 1, for regulating elections, provides,

that ' the selectmen present shall preside in such meeting, and

shall regulate the same,' and section 3d, * shaU have all the

powers which are legally vested in the moderator of town-

meetings, for the regulation thereof.'

The act of 1785, c. 75, § 6, provides, that the moderator

* shall be empowered to manage and regulate the business of

the meeting,' and then minutely details the powers of the mod-

erator, all of which contemplate the maintenance of order only

;

42
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the power to adjourn town-meetings is not mentioned ; such

a power is nowhere expressly given to the moderator, or to

selectmen ; and if they possess it from the statutes cited, it can

only be by inference from them.

But the committee do not consider that the power to

< preside over a meeting and regulate the same,' or * to manage

and regulate the business of a meeting,' involves a power

which may determine its duration, silence its debates or pre-

vent its purposes; and in their construction of the statutes

referred to, they feel not only confirmed but directed by the

revised statutes ; these statutes, c. 15, prescribe the duties and

powers of moderators, and adopt without any material change,

the language of the act of 1785, c. 55
;
they also by a distinct

new provision, § 25, place the power of adjourning the town-

meeting in a vote of the meeting; this is deemed by the

committee a legislative declaration, that the power to adjourn

town-meetings is not given to moderators by the act of 1785,

for the chapter quoted (from the revised statutes,) manifestly

(by adopting the same words of grant) gives them all the

powers they had before by the act, and yet expressly provides

that this power of adjourning town-meetings shall be placed

elsewhere.

The revised statutes, (in the chapter quoted) direct the

committee in construing the constitution, as well as the acts

referred to ; for if the constitution were considered as placing

the power in question in the moderator or selectmen, the

revised statutes would contravene the constitution in placing

that power in ' the vote of the meeting.'

If neither the constitution nor the statutes give this power

to moderators or selectmen, it remains where, in the opinion

of the committee, it is placed by the common law of the

land, in ' the vote of the meeting ;' and this opinion is con-

firmed to the committee by the usage of this honorable house,

and the general practice of the deliberative assemblies known

to the law of the commonwealth.

If it is contended that, by ' a casus omissus ' the law has left

this power afloat, not placed anywhere ; then it of necessity
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follows, that, if placed nowhere, it is not placed in moderators

or selectmen ; these officers are the creations of the law, and

can possess no powers except those with which the law has

invested them.

If the adjournment was illegal, it was altogether inoperative,

and the case is to be considered as if it had not been ; it was

no legal continuance of ' the legally notified meeting,' that was

of necessity determined by the separation of the voters assem-

bled ; the assembling on the following day was not a legally

notified meeting, and the proceedings of it were therefore

merely void.

The committee find, that, at said election, fifty-one of the

votes cast on the balloting for said first representative, and all

the votes cast on the balloting for said second representative,

were cast after the adjournment aforesaid ; and they are of

opinion, that the illegality of said adjournment affects alike

the election of both of said representatives.

Some of the testimony submitted to the committee went

to show, that the noise and confusion of the meeting, at the

time of the adjournment, were so great as to render it impos-

sible to put the motions made, or to ascertain the vote of the

meeting upon them ; but the committee are of opinion, that

the weight of the testimony is against this position, and that

the noise and confusion of a meeting cannot, under any cir-

cumstances, confer upon the selectmen a power to adjom-n a

meeting, which has not been given to them by the law.

Evidence was also submitted to the committee, going to

show, that in previous years, the town-meetings of Adams
had been adjourned by the chairman, without complaint or

dissent on the part of the voters, and that during the last elec-

tion, adjournments for dinner were made by the authority of

the selectmen alone ; but the weight of evidence disproved

altogether the usage claimed for past years, and adjournments

without dissent, for a short interval of time, were not con-

sidered to authorize an adjournment against the declared dis-

sent of a portion of the voters, equal to a half, probably, of the

whole number assembled.
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It also appears from the testimony in the case, that on the

day following the adjournment, at the time and place ap-

pointed, voters assembled, and the balloting was renewed, and

the business of the meeting proceeded, as if said adjournment

had been legal and regularly made.

As the committee are of opinion, that the motion to ' turn

the box' was subsequent to the motion to adjourn, they think

it was at all events out of order, and the chairman was not

bound to submit it to the meeting.

The fact stated in the allegations last above set forth, that

the chairman of the selectmen carried the ballot box with him

from the meeting on the evening of the first day, is considered

by the committee wholly immaterial; if the adjournment

was legal, and effected a legal continuance of the meeting, it

was the duty of the selectmen to keep the box till the votes

were received, and sorted, and counted ; and the fact that it

was so kept, that they might have abused their trust, is not

deemed proof that they did so. K the adjournment was ille-

gal, and all subsequent proceedings void, the state of the ballot

box at the time, if known, or its subsequent treatment or

custody, cannot affect the decision of the house.

Sixthly. The petitioners allege, that, during the canvass for

said Wilmarth, the selectmen publicly proclaimed, that, if they

received the vote of one Daniel P. Lapham, they should ad-

journ, and send for Richmond Brown, to balance the vote of

said Daniel P. Lapham ; that they did take the vote of said

Daniel P. Lapham, and then stated publicly that they should

receive no more votes, except the vote of said Richmond

Brown, who was notoriously an illegal voter, and known by

the selectmen to be such. Afterward the said Richmond

Brown came, and the chairman said they would take his vote

according to contract.

No evidence w^as submitted to the committee, in relation to

the legal qualifications of either Lapham or Brown, and they

are therefore both presumed to have been legal voters.

The other facts stated in the allegation are deemed fully

proved ; but as it appears that the list of voters had been re-
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peatedly called before the declaration of the chairman was

made,—that the balloting had continued two days,—and that

on the first day over five hundred and seventy votes were

received, and on the second day only fifty,—and as it does not

appear that any legal voter was prevented by the conduct or

declaration of the selectmen from giving his vote,—and as this

fact is put in evidence by the petitioners, is, from its nature,

particularly susceptible of proof, and as the testimony fails to

establish it, the committee are of opinion, that the allegation

and testimony relating to it are immaterial, except as exhibit-

ing great impropriety in the proceedings and conduct of the

selectmen.

Seventhly. The petitioners allege, that the selectmen permit-

ted several persons, to wit, ten, to vote in said election of said

Wilmarth and Cole, who were illegal voters.

And the names of said persons are annexed to said petition.

The petitioners objected to Alpheus Rowse and Lorenzo

D. Bailey, that they had not the residence in the town of

Adams, which was required by the law as a qualification of a

legal voter.

In relation to Rowse, the evidence proved that in February

last, he left the town of Adams, taking with him his wife and

household goods, and said at the time of his departure that he

expected to reside in Pittstown, N. Y., a year or longer. He
however returned to Adams with his wife in the latter part of

July last, and has resided there since. His object in going to

Pittstown was to take charge of a factory, as its overseer.

The committee did not find in this testimony conclusive

evidence of such an intent on the part of Rowse, at his depar-

ture from Adams, as would effect a change or loss of his legal

residence.

His actual absence was less than six months, and his decla-

ration ' that he should be gone a year or longer,' rather limits

the term of his expected absence, than indicates an intention

of residing permanently elsewhere.

He left Adams for a temporary purpose, and in the exercise

of his vocation ; if it was his intention when that purpose
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failed or was completed, be it sooner or later, to return there

;

his residence would not be lost, and such an intention is

consistent with his declaration and the testimony, and is in-

dicated by his subsequent and speedy return.

Other testimony was submitted to the committee, which

was deemed by them inadmissible, but which if admitted

would not have altered the opinion expressed.

In relation to Lorenzo D. Bailey, the evidence showed, that

he went away from Adams in the fall or early part of the win-

ter of eighteen hundred and thirty-three, and returned in the

fall of eighteen hundred and thirty-four; and the witness who
deposed to these facts testified that ' when he went away the first

time, he run away for what cause, with what intent, and for

what time, does not appear. And the committee find nothing

in this testimony proving said Bailey not to be a legal resident

in the town of Adams.

To all the persons referred to in this allegation, and in the

second and third allegations above set forth, as illegal voters,

the petitioners objected that they had paid no legal ' state or

county tax' within two years, next preceding said election.

In relation to which the evidence showed, that on or about

the 20th of October last, the assessors of the town of Adams
made the assessment of taxes on the valuation taken for the

town, and made up the list for the collector from the assessors*

books, in which each person was taxed his proportion of the

whole sum the town of Adams was to raise for the town and

county tax for the year; the list so made up, being com-

pleted, was signed by one of the assessors, and left with the

other two, to be delivered to the collector ; the collector re-

ceived the list from the assessors, duly completed, in the early

part of November, for collection of the taxes. Two of the

assessors took the list from the collector again on the Satur-

day evening preceding the election, saying, that *they had

omitted some names which ought to have been assessed.'

They, with the assent of the third assessor, on Saturday

evening, and on Monday morning, (while the election was in

progress,) entered the names of the persons referred to in the



1836. 335

several allegations mentioned above ;—though the number of

persons on the collector's list was thus increased, no alteration

was made in the original valuation, or assessments, so that

each person previously assessed paid the same sum, and the

same proportional part of the whole sum voted by the town

and required by the county, that he would have paid had the

additional names not been entered on the list of the collector

;

so much money, therefore, as was received from the persons

added to the collector's list, was over and above the sum voted

by the town. Of all the persons added to the list, but one

was taxed for anything besides his poll.

From the evidence of Daniel Smith, the collector of the town

of Adams, it appeared, that the taxes of 1835 were not paid

in Adams by Asahel Hurlbert, John Allen, Sidney Barker,

Stephen Young, Sylvester Cheesboro', Wm. Dean, H. Pike,

Jno. Metcalf, Perry Beers, and Asa Hurlbert ; and also, that

these individuals had not paid any taxes in Adams for the two

years next preceding the election. But it further appears,

from said Smith's testimony, that some of the persons added

to the collector's list by the assessors, in the manner stated,

produced receipts of taxes paid in other towns ; who or how
many produced such receipts does not appear

;
so, that, for all

that appears, some or all of the persons enumerated above,

may have produced such receipts, and proved themselves legal

voters at said election.

It also appears from said Smith's deposition, that three only

of the persons who were added to the collector's list had, for

two years previous to said election, paid in Adams any other

tax than the poll tax assessed upon them for the year 1835,

under tlie circumstances above detailed, and it was strenu-

ously contended by the petitioners, that the act of the asses-

sors, in entering names on the collector's list at the time and

in the manner they did, was altogether illegal ; that it created

no ' tax,' and that the payment of the money assessed was not

a payment of any 'legal tax,' and gave no right to vote to the

persons paying it. Admitting this to be true, it is deemed

immaterial, because the testimony does not admit of the ap-
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plication of the argument to the point under consideration.

Although this assessment may have been illegal, and the pay-

ment of it inoperative, yet it may be, that some of ihes& per-

sons also were among those of the added list, who, as Smith

testifies, produced * receipts of taxes paid in other towns ;' this

fact appears from the witness adduced by the petitioner on

his cross examination, and his testimony leaves it uncertain

who they were
; it is uncertain as to each on the list, and

therefore uncertain as to all; for, on going through the list, the

committee are unable to say of any one, that his legal qualifi-

cation is disproved ; it is only rendered uncertain, and in prov-

ing no more than this, the committee are of opinion, that the

petitioners fail to sustain the burden of proof that is upon

them, and to rebut the legal presumption, that all the votes

received by the selectmen were from legally qualified voters.

Eighthly. The petitioners allege, that during the canvass

aforesaid the selectmen took from the box in which they were

deposited several ballots, to wit, to the number of ten, all of

which rendered the said election of representatives uncertain,

irregular and void.

The testimony relative to this allegation proves, that a vote

was taken by the chairman of the selectmen from the box of

votes given for governor on the first day of the election, and put

into the box of votes for representatives ; but it also appears, that

this was done in the presence and with the assent of the voter,

to correct the mistake which he had made in depositing his

vote in the wrong box, and the objection was waived by the

petitioners.

The testimony also proves, that on the second day of the

election, a vote was taken out of the representatives' box by

the chairman of the selectmen ; but it is also in evidence, that

the vote was put in illegally and by a man who had voted

before, and was openly withdrawn by the chairman in the per-

formance and not in violation of his duty. Some doubt was

expressed by the petitioners as to the identity of the vote with-

drawn; but as it appears that 'the end of the vote stuck up,'

because * the box was nearly full that it was withdrawn imme-
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diately after it was put in, the chairman observing *it is not so

far in but it may come out ;' the committee have no doubt

of what the witness to the fact seems at the time to have

believed—that the vote taken out was the illegal vote put in.

Testimony was also given by two witnesses, who deposed

that on the second day they were in the gaUery, and saw the

chairman take a vote from the box, and draw it 'across the

end of the box ' and drop it on the floor.

It was contended by the petitioners, that the testimony

showed that the vote testified to by the two last mentioned

witnesses was not the same with the illegal vote before men-

tioned.

The two last witnesses testified that they were in the gallery

twenty-five or thirty feet from the chairman, and that in with-

drawing the vote his hand was drawn ' across the end of the

box ;' while the first witness says ' the vote was not drawn

across the end of the box ;' but the different location of the

witnesses, the two being in the gallery, the one on the floor of

the house, and in different positions in relation to the chairman

and the box, might account for a discrepancy so slight as this.

It was also contended, that the acts were proved as done on

different times, but not one of the witnesses fixed with pre-

cision the time of the day, whether forenoon or afternoon,

though all agreed that the fact they testified to happened on

the second day of the election.

As the chairman was at the time in open meeting, and sur-

rounded by his political antagonists, and under their excited

supervision ; as the act of withdrawing a vote was one which

could hardly have escaped their notice, and no evidence of

such an act is given by those in the chairman's vicinity, (save

the testimony referring to the vote illegally put in) ; the com-

mittee are of opinion, that there is no proof in the case that

the chairman was guilty of the grave charge contained in the

allegation.

Tenthly. The petitioners allege, *that after the selectmen

returned the box and votes into the meeting from whence they

had been taken the day before, they kept a memorandum of

43
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every person who voted thereafter, with a view to know, as

your petitioners believe, when they could with safety close

the poll.'

The committee are of opinion, that this allegation is imma-

terial.

The committee also find that previous to said election, an

agreement in writing was subscribed, by some of the petitioners

and others of their political party, to raise a fund to prosecute

according to law any illegalities which might be practised at

said election, affecting its result.

All the testimony submitted to the committee was in

depositions adduced by the petitioners, but it appeared by the

return of the magistrate taking the depositions, that the select-

men of Adams, and the sitting members of this house from

said town, were duly notified of the examination of said wit-

nesses ; that they, by counsel, attended the examination, and

subjected the witnesses to such cross examination as they

thought proper ; and the fact, that the chairman of the select-

men, on the eve of the first day of the said election, adjourned

the town-meeting without taking or attempting to take a vote

of the meeting, appeared from the deposition of one of the

said sitting members, and was distinctly admitted by both of

them, before the committee, where the parties were heard by

counsel.

On the facts, and for the reasons above set forth, the com-

mittee are of opinion, that at the town-meeting holden in

Adams, as aforesaid, on the second Monday of November

last past, for the election of representatives for said town, at

this general court, now in session, the chairman of the select-

men of said town illegally adjourned said meeting, while said

election was in progress, and before it was completed ; and "

they therefore report that the supposed election of said Henry

Wilmarth and Ebenezer Cole is void, and that their seats in

this house be declared vacated."
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The report was agreed to (283 to 103), and the seats of the

members returned from Adams declared to be vacated.^ The
members were allowed their pay to the day of the acceptance

of the report, and a precept for a new election in Adams was
immediately issued.

A new election took place accordingly, and one of the mem-
bers elected came in, and was qualified and took his seat.

This second election was also controverted, for the reasons

and with the result stated in the next report.

ADAMS (Second Election).

It is an irregularity, for the selectmen to refuse to put a question of adjournment,

regularly moved and seconded, but not sufficient of itself to set aside an election.

The second election in Adams, at which Henry Wilmarth

and Ebenezer Cole were again returned as members, and

which was called in question by Jabez Hall and others, gave

rise to the following report from the committee on elections :

—

"The petitioners represent, 'that at a meeting holden at

said Adams, on the tenth day of March current, for the pur-

pose of choosing representatives, to fill the seats of Henry

Wilmarth and Ebenezer Cole, whose seats had been declared

vacated, the said Wilmarth and Cole were declared by the

selectmen, who presided at said meeting, duly elected.' The

petitioners deny the legality of the election of the said Wil-

marth and Cole, and controvert the same, on the following

grounds, to wit :
—

1. Because, 'at the opening of the meeting, on the day

aforesaid, the chairman having announced that the meeting

was open, a motion was regularly made and seconded by legal

voters, that the town choose two representatives ; and there-

upon the chairman put said motion to the meeting, and called

for a vote thereon, which was then and there taken, and the

contrary vote having also been taken, it was clear and certain,

» 67 J. H. 264.
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by the comparative number of hands raised, that there was a

large majority against sending two representatives ; and the

petitioners say, that the chairman, noticing this fact, neglected

and refused to declare said vote.'

2. Because, *in the further progress of said meeting, Thomas
Robinson, Esq., a legal voter, having noticed the irregularity

of the proceedings, and desiring in some form to try the sense

of the meeting, as to sending representatives, made a motion

to adjourn said meeting to the next day, at 9 o'clock, A. M.,

which was regularly seconded by several voters in various

parts of the house, which said motion the chairman refused to

put to said meeting.'

8. Because, 'afterwards, to wit, on the same day, Isaac

Hodges, Esq., a legal voter, made a motion to adjourn the

meeting to 3 o'clock, P. M. the next day ; which said motion

w^as also seconded by several voters ; and the petitioners allege,

that the chairman arbitrarily refused td put this last motion

to the meeting.'

The petitioners state, 'that each and all the foregoing

irregularities were committed before the meeting proceeded to

ballot for representatives, and, in consequence thereof, the

political party who desired the motions to be put, and the

votes declared thereon, thus finding the dignity of the law

broken down a second time, and a state of despotism intro-

duced, retired from the house, and took no part in the said

election of said Wilmarth and Cole.'

The evidence in the case is contained in sundry depositions,

taken at the request of the petitioners and of the respondents,

and, in the opinion of the committee, does not sustain the

petitioners in their first ground of objection against the validity

of the election.

In relation,to the second objection, urged by the petitioners

as cause for invalidating the election, the committee are not

convinced, that the testimony introduced is of such nature as

to require them to decide, that the election is invahd for the

reason therein stated.

In the third ground of objection, and the evidence produced
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to the committee in relation thereto, they find cause for report-

ing such irregularity of procedure as, on principles heretofore

sanctioned, and in the case of the very individuals whose sup-

posed election is now controverted, must render void the pro-

ceedings of the meeting.

It appears that the voters were much divided in their opin-

ion on the question of electing representatives. Soon after

the meeting was opened, a motion was made and seconded, to

send two representatives ; while this motion was being made,

another was made and seconded not to send representa-

tives ; and some discussion ensued as to which was the prior

motion. The chairman decided that the motion to send was

in order ; the question on this motion was taken by hand vote,

and the chairman declared he could not decide the vote ; and

then it was determined to decide the vote by ballot.

Between ten and twelve o'clock, A. M., and before the yeas

and nays on the motion to send two representatives were called

for, motions were made and seconded, 'to adjourn to the tenth

of April'—'to adjourn till six o'clock in the afternoon of the

next day '—and ' to adjourn to nine o'clock, A. M. the next

day '—which motions were debated and opposed, as being out

of order. The chairman stated, that ' he did not consider it

necessary to adjourn,' and he did not, in either case, put the

question of adjournment. Ballot was then taken by yeas and

nays, on the motion to send two representatives, and resulted

in a majority of thirty-one yeas.

After this result was declared, between four and five o'clock

in the afternoon, and before any votes for representative

had been given or called for ;
' it being rainy, late in the after-

noon, and many of the voters having left the meeting ;' a mo-

tion was made by Isaac Hodges, to adjourn the meeting until

three o'clock in the afternoon of the next day, which motion

was duly seconded. The chairman, being asked by the mover

and by another to put the motion, replied, that he could not

put the motion, and neglected and refused so to do ; and im-

mediately called for votes for representatives, and the select-

men proceeded to call the list of voters
;
whereupon some dis-



342 ADAMS (SECOND ELECTION).

turbance and tumult followed, and the principal part of one of

the political parties soon after left the house, and took no part

in the election.

The material fact set forth in the allegation is, that the pre-

siding officer of the meeting refused to put a motion to ad-

journ, regularly made and seconded. This fact is conclusively

verified by the testimony.

In the case of the controverted election from the town of

Adams,—decided at the present session,—the illegality of

proceeding was the adjournment of the meeting by the

chairman, on his own authority, without taking a vote of the

meeting, and against the declared will of a large portion of

the voters.

In the present case, the illegality arises from the refusal, by

the same chairman, to put the question of adjournment, regu-

larly moved and seconded, though thereto especially requested

by the mover, and by another of the voters present.

The committee think the latter course as erroneous, and as

fatal to the legality of the election, as the former.

On the facts above stated, the committee are of opinion,

and do report, that the proceedings of the meeting of the town

of Adams, on the tenth of March instant, have rendered void

the supposed election of said Wilmarth and Cole ; and they

recommend that the seat of said Wilmarth in this house, (the

said Cole not having appeared to claim his seat,) be declared

vacated.

This report was rejected^
;
and, no other or further proceed-

ings being had in relation to the subject, the election, of course,

stood confirmed by the house.

»57J.H. 446, 471,482.
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ASSESSMENT OF A TAX TO QUALIFY A VOTER.

The assessors of a town have no legal authority, after the assessment of a general

tax has been made, and committed for collection, to assess a poll or other tax on

any person otherwise qualified, for the purpose of enabling him to vote at any elec-

tion ; nor will the payment by any person, of the tax so assessed, qualify him to

vote, under the provisions of the constitution.

" The justices of the supreme judicial court, in answer to the

question proposed to them by the order of the honorable house

of representatives, respectfully submit the following opinion.

The question is as follows :
—

' After the annual assessment of

taxes has been made by the assessors of any town, and com-

mitted for collection, can said assessors assess a poll, or other

tEtx, on any person, otherwise qualified, for the purpose of ena-

bling him to vote at any election V

' And is such person, on the payment of the tax so assessed,

qualified to vote at elections, according to the provisions of

the third article of the amendments to the constitution ?'

This question depends upon the construction of the third

article of the amendments of the constitution, providing for

the qualifications of voters
;
which, among other things, vests

that right in every male citizen, otherwise qualified, who shall

have paid, by himself, or his parent, master or guardian, any

state or county tax, which shall, within two years next preced-

ing the election in question, have been assessed upon him in

any town or district in this commonwealth.

The question seems to proceed on the assumption, that

there can be but one state or county tax in each year, which it

designates as the annual tax. We are not aware, however,

that there is anything in the law to prevent the levy and as-

sessment of more than one tax in the year, or anything that

distinguishes a tax as the annual tax. But it has become so

common, if not universal in practice, to levy a tax on the first

day of May, that it may be properly enough called the annual

tax ; but there being nothing in the article in question to dis-

tinguish one tax from another, and as it speaks of any tax

assessed within two years preceding, we presume the question
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is intended to apply to any general tax assessed upon the in-

habitants in the course of the year.

The question then will be, whether, after such general as-

sessment of a tax has been made, and committed by the as-

sessors to the proper officer for collection, they can assess a

poll or other tax on any person, otherwise qualified, for the

purpose of enabling him to vote at any election ; and whether

such person, upon the payment of the tax so assessed, is qual-

ified to vote.

We are of opinion, that the assessors have no legal author-

ity to assess any tax, under the circumstances named ; nor

does any person, by the payment of the tax so assessed, there-

by become qualified to vote, under the provisions of the ar-

ticle in question.

To prevent misapprehension, it may be proper to state the

grounds of their opinion, and to limit it to the cases to which

we think it applicable.

The powers of assessors are prescribed, regulated, and lim-

ited by statute. By stat. 1785, c. 50, § 1, assessors are to be

appointed in each town, who are to be assessors of all such

rates and taxes, as the general court shall order and appoint

each town to pay, within the space of one year from their

choice. It further provides, that they shall be assessors of

county, town, and district taxes.

They shall assess the polls and estates within their respect-

ive towns their due proportion of any tax, according to the

rules set down in the act for raising the same
;
they are to

make perfect lists thereof, under their hands and seals, and to

commit the same to a collector, with a warrant, under their

hands and seals
;
they are to return a certificate thereof to the

treasurer and receiver general of the commonwealth, with the

name of the collector; and they shall also have their assess-

ment recorded in the town book, or leave an exact copy there-

of with the town clerk, or file the same in the assessor's office,

where one is kept, before the same is committed for collection
;

and they shall also lodge in the clerk's office the invoice or

valuation, or a copy thereof, from which the rates or assess-
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merits are made, that the inhabitants, or others rated, may in-

spect the same. Their duty, in the fourth section, is declared

to be that of assessing or apportioning any rate or tax upon

the inhabitants or estates, &c.

Some of these regulations seem particularly appropriate to

state taxes ; but the same statute, section 8, provides, that all

county, town and other rates and taxes, shall be assessed and

apportioned by the assessors, upon the polls and estates,

according to the rules which shall from time to time be pre-

scribed and set in and by the then last tax act; and the

assessors shall cause attested copies of such assessments and

valuations to be lodged in the clerk's office, or filed in their

own, if they have one. Section 11 authorizes assessors to

apportion on the polls and estates, according to law, such

additional sum, over and above the precise sum committed to

them to assess, as any fractional divisions of such precise sum

may render convenient, not exceeding five per cent; and in no

case to exceed forty pounds.

Without pursuing the legal provisions, respecting the

authority and duty of assessors, further, it is manifest from

this general view, that the office and power of assessors are spe-

cial and limited, and that whenever a tax is duly levied by the

constituted authorities of the state, county or town, it is their

duty to assess and apportion the whole sum, by one act, upon

all the polls and estates liable to contribute thereto, ratably

and proportionably ; and they are armed with power, which

the law deems adequate to the purpose, to ascertain who are

liable, and in what proportion, thus to be assessed and rated.

Before this apportionment can be made, they must necessarily

have before them the valuation, embracing all the polls and

all the estates thus liable to be assessed. Without this no

regular apportionment can be made.

When the apportionment is thus made, the assessment list,

or tax bill, together with the valuation, having been placed in

a public office for general public inspection, and having been

certified to the town clerk, and warrant committed to the

collector to collect such rates and taxes, the authority and

44
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powers of the assessors are wholly exhausted; and should

they afterwards place the names of other persons on such lists,

or on their tax books, the act would be wholly void ; and in

no legal sense could it be said, that any tax was thereby

assessed upon such persons ; nor can the payment of any such

sum, so placed on the tax list, after it is thus closed and

committed for correction, or placed on the assessors' books, be

considered as the payment of a tax assessed.

In expressing this opinion, we beg leave not to be under-

stood as intending to suggest, that to qualify one to vote

within this provision of the constitution, it must appear that

the tax which he has paid is in all respects a legal tax, or that

it is competent to go behind the actual payment of a tax, to

inquire whether there has or has not been irregularity or

illegality in the levying or assessment of the taxes. This is a

point, w^hich the person claiming a right to vote is not bound

to inquire into, and in most cases cannot know. It is suffi-

cient that he has paid a tax de facto levied and assessed upon

him. This distinction we think is manifest. In the one case,

the tax is an actual tax, although it may be informal, irregular,

and even illegal, and of which, perhaps, he might avoid the

payment, should he elect to contest it; in the other, it is the

mere semblance of a tax, purporting to be assessed by persons

wholly unauthorized, and thus is a proceeding utterly void,

from which no right can be derived.

Upon these grounds, we are therefore of opinion, as already

substantially expressed, that after the assessment of a general

tax, and the same is committed for collection, and before

another tax is committed to the assessors to assess, they have

no authority to assess a poll or other tax upon any person, by

the entry of such person's name on the assessors' books, the

tax list, or otherwise ; that such assessment ii^ wholly void

;

and that a person, by the payment of such void tax, does

not thereby become qualified to vote, according to the provis-

ions of the third article of the amendments of the constitution.

LEMUEL SHAW, S. S. WILDE,
SAMUEL PUTNAM, MARCUS MORTON.

March ^ist, 1836.
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1837.

COMMITTEE ON ELECTIONS.

Messrs. William J. Whipple ^ of Cambridge, Nathaniel Hinck'

lei/j of Barnstable, Henri/ W. Cushman, of Bernardston, John

C. Park^ of Boston, Joseph W. Mansur, of Lowell, Elijah

Seymour^ of Granville, Amos Shears, of Sheffield.

CERTIFICATES OF MEMBERS.

The certificate of the selectmen of a town, in the form prescribed by law, of the elec-

tion of a member therein, on some one of the days within which an election may
take place agreeably to the constitution, is sufficient to entitle the member so

returned to his seat ; and cannot be invalidated by any certificates of other town

officers, or by copies of the town records.

A certificate or return is insufficient, which does not specify the year in which the

election was made, or the certificate given.

The date of the certificate is not material, provided the election therein recited ap-

pears to have been held on the proper day.

The omission of a return on the certificate, that notice was given of the election,

and the person elected summoned to attend, is not sufficient to prevent the member

from taking and holding his seat.

" The committee on elections, to whom were referred the cer-

tificates of the election of members of the house of representa-

tives, having examined and considered the same, report :—That

the several certificates from the cities, towns and districts in

this commonwealth, of the election of members of the house

of representatives, committed to them, are, with the exceptions

hereafter mentioned, substantially correct and satisfactory,

and that the several persons therein named, have been, so far

as appears from said certificates, duly elected, and are entitled

to their seats as members of this house.

That the certificate from New Braintree, in the county of

Worcester, of the election of Samuel MLxter, as representative

from said town, is informal, unsatisfactory, and insufficient,

because it does not specify the year in which the election was
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made, or the certificate given. But inasmuch as the said

Samuel Mixter has resigned his seat in this house, the commit-

tee deem no action of the house in relation thereto necessary.

That by a certificate, signed by John P. Read and Liab Lee,

as selectmen of the town of Bedford, in the county of ^Dddle-

sex, dated the twenty-eighth day of November last past, it ap-

pears that the qualified voters of said town, having been duly

convened in town-meeting on said day, for the choice of a

representative in the legislature of this commonwealth, did

elect Amos HartweU, being an inhabitant of said town, to

represent them in the general court, to be convened and holden

on the first Wednesday of January (then) next.

That, accompanying said certificate, was a statement signed

by 'John Bacon, constable of the town of Bedford,' dated the

third day of January, instant, declaring 'that pursuant to a law

of this commonwealth, the freeholders and other inhabitants of

the town of Bedford, in the county of Middlesex, qualified accord-

ing to the constitution, having been duly convened in town-

meeting, on the fourteenth day of November, 1836, for the

choice of a representative in the legislature of this common-

wealth, did then and there elect Joshua Chandler, being an

inhabitant of said town, to represent them in the general

court, to be convened and holden on the first Wednesday of

January, 1S37.' And the said John Bacon certified, that 'the

person chosen as aforesaid has been by him, as constable of

said town, notified thereof, and summoned to attend.'

That a certified copy from the records of said town, signed

by Reuben Bacon, town clerk thereof, also accompanied said

certificate, which sets forth that, 'at a legal meeting of the

inhabitants of said town, holden on the second Monday of

November, A. D. 1836, for the purpose of choosing a repre-

sentative to represent said town in the general court, next to

be holden in Boston, on the first Wednesday of January (then)

next, the inhabitants brought in their votes to the selectmen

for a representative, which, being sorted and counted and

declaration thereof made, as by law is directed, were as fol-

lows:—For Joshua Chandler, 70 votes; Amos Hartwell, 38;
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John Bacon, 10 ; William Page, 1 ;
C)tus Page, 1 ; and said

Joshua Chandler was declared to be chosen.'

That, accompanying said certificate of the election of said

Harb^-ell, was a paper, purporting to be a true copy of one

read in town-meeting on the twenty-eighth day of November,

1836, signed, 'Jona. Bacon and others,' which sets forth

that, ' Whereas the inhabitants of the town of Bedford, qual-

ified to vote for representative in this commonwealth, did

assemble on the fourteenth day of said November, for that

piu^ose, and at the second balloting did make choice of

Joshua Chandler, to represent them in the next general court,

and made declaration thereof in open town-meeting ; and said

town chose a committee to wait on said Chandler, inform him

of his election, and solicit an answer whether he would accept

of said office, which committee attended tto that duty, and

returned in open town-meeting, and gave to the selectmen

said Chandler's answer in the affirmative ; after which said

meeting was dissolved without further action on the subject

;

therefore^ at the meeting (held twenty-eighth of November),

called by the selectmen to choose a representative, the sub-

scribers to said paper felt it their dut}' to enter their protest

against any action of the town whatever on that subject, be-

lieving that such action would be against the constitution and

laws of this commonwealth, and that the said Chandler was

the member of the house in the said general court, and pro-

tested against the election as set forth in the warrant for the

meeting,' on said tv^-enty-eighth day of November.

Having before them the certificate of the selectmen of Bed-

ford, in the form prescribed by law, of the election on the

twenty-eighth day of November last, of Amos HartweU, as

representative of said town, the committee are of opinion

that, in the papers presented to them there is no evidence

which should invalidate his claim to a seat in this house.

They have reported the substance of the statements presented

to them in this case, that the house may take any order in re-

lation thereto, which may be deemed requisite or expedient.
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The certificate from Granby is dated November 17th,

That from Townsend, " " 21st,

Those from Orange and Falmouth, " 30th,

And that from Ashby, December 12th,

last past ; but as the several elections therein recited are de-

clared to have been held on the fgurteenth day of November

last, the committee are of opinion that said certificates are to

be received as satisfactory. As however doubts have been

represented to exist on this point, the committee have present-

ed the facts to the house.

The certificates from the towns of Hawley, Middleborough

and Rochester, do not contain thereon any return stating that

notice of the choice was given to the persons therein stated

to be elected, and that said persons were summoned to attend.

Such return being required by the Rev. Sts. c. 5, § 10, the

committee have thought it proper to report the fact, although

they are of opinion, that such omission cannot avail to de-

prive the members elected from said towns of their seats."

This report was agreed to.^ The Bedford election alluded

to in it became the subject of a separate report.

SANDISFIELD.

Illegal votes.

The election in this town was controverted on the ground,

that several persons not legally entitled to vote, namely, three

persons under the age of twenty-one years, two who had not

resided a sufficient length of time in the commonwealth, and

one of them not a sufficient time within the town ; one person

who had not paid the necessary tax ; two persons who were

non compotes mentis^ and one pauper, voted in the election

;

that all these persons were known to be favorable to the mem-

bers returned, and were believed to have voted for them ;
and

that if these votes were deducted from the number of votes

> 69 J. H. 48, 65, 83, 286.
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given for the members returned, the latter would not have re-

ceived a majority of all the votes given in.

The committee on elections reported, " that they had atten-

tively considered the petition and the testimony introduced by

the petitioners in support thereof, and were of opinion, that

the allegations therein had not been supported
;
and, conse-

quently, that the members returned were entitled to their

seats."

This report was agreed to.^ Mr. Alvord, of Greenfield, after-

wards moved a reconsideration, but the motion failed.

BEDFORD.

Where an election took place on the second Monday of Xovember, and the member

elect declined the office, and notified the selectmen thereof, it -was held, that a

second meeting for the choice of a representative had thereby become necessary, and

might be lawfully held on the fourth Monday.

It seems, that where a second meeting for the choice of a representative becomes

necessary, the neglect of the selectmen to state from what cause that necessity has

arisen, does not affect the validity of an election made at such meeting.

The validity of the election of Amos Hartwell, returned a

member from this town, was controverted by Jonathan P.

Bacon and others, and referred to the committee on elections,

who made thereon the following report :
—

" That the said petition represents ' that said town was

legally convened on the 14th day of November, last past, for

the choice of a representative to represent said town at this

present session of the general court, and did then and there

make choice of the Rev. Joshua Chandler, and declaration was

made thereof in open meeting, and a committee of five persons

was elected to wait on said Chandler, to solicit an answer

whether he would accept of said office ; the committee per-

formed their duty, and returned in open meeting, and gave

' 59 J. H. 74, 83.
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said Chandler's ailswer in the affirmative, which was so re-

corded by the clerk ; after which said meeting was dissolved,

without further action on the subject.'

The said petitioners further allege, * that the said Hartwell,

the sitting member, is chairman of the board of selectmen in

said town, and that the selectmen did neglect to do their duty,

as pointed out in the Rev. Stat. c. 5, § 8, and did utterly re-

fuse, though often requested, to comply with the provision of

said section ; and that said sitting member did issue a warrant,

signed by himself and one other of said board, to one of the

constables of said town, calling another meeting on the 28th

of said November, for some cause not set forth in said warrant,

or notice, to choose a representative to represent said town in

the said next general court; at which meeting said sitting

member was elected by a part of the voters present.' The

petitioners conclude, by praying that they may be heard in the

premises, and that the house would render judgment as to the

legality of the whole proceedings.

An order of notice to the petitioners having been passed,^

they, the sitting member and their counsel, appeared before

and were fully heard by the committee.

It appeared, that the warrant for the meeting on the 14th of

November was signed by all the selectmen, was dated the

31st of October, and among other articles therein was the fol-

lowing:— ' xVrticle 5th. To give in their votes for a repre-

sentative to represent this town in the next general court, to

be holden in the city of Boston, on the first Wednesday of

January next.'

Cyrus Page, constable of Bedford, returns on said warrant,

on the 12th of November, that he had served the same by

posting notice on each of the public meeting-houses in Bed-

ford, seven days before the date of his return.

It appeared from the records of the town, that the inhabi-

tants thereof met, pursuant to said warrant and notice, on the

14th of November, 1836, and acted on the 5th article in the

warrant, in the following manner, to wit, "their votes were

> 69 J. H. 74.
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brought in to the selectmen for a representative, which, being

sorted and counted, and declaration thereof made, as by law

is directed, were as follows:—For Joshua Chandler, seventy-

votes ; for Amos Hartwell, thirty-eight votes ; for John Bacon,

ten votes ; for William Page, one vote ; For Cyrus Page, one

vote. Said Joshua Chandler was declared to be elected. A
committee was appointed, namely, WUliam Page, John Mer-

riam, Jonathan Bacon, George Fiske, and John W. Hayward,

to wait on iVIr. Chandler, and inform him of his election as a

representative, and obtain his answer.

The committee reported by their chairman that Mr. Chan-

dler had signified his acceptance of said office.'

A statement, signed by ' John Bacon, constable of the town

of Bedford,' dated the 3d day of January last, after reciting

the election of said Chandler on the 14th of November last,

concludes thus :
' the person chosen as aforesaid has been

notified thereof, and summoned to attend, by me, John Bacon,

constable of the town of Bedford.'

It does not appear that the selectmen, after the election of

said Chandler, gave notice to him of his election as required

by the Rev. Sts. c. 5, § 8.

A written communication, addressed to Amos Hartwell,

signed by ' Reuben Bacon, T. Clerk,' and dated Nov. 16th,

was admitted by agreement of parties, and is as follows :

—

' Sir,—Rev. Mr. Chandler notified me last evening, that,

upon mature consideration, he must be permitted to decline

the honor of serving this town as a representative to the

general court, and desired that I should give timely notice to

the selectmen of his conclusion, in order that they may, if they

think proper, notify another meeting to be holden on the fourth

Monday of this month, to choose a representative, agreeably

to the 10th article of the amendments to the constitution.'

On the 16th of November, 1836, a warrant was issued by

Amos Hartwell and John P. Reed, two of the selectmen of

Bedford, directed to either of the constables of said town, re-

quiring him to notify and warn the male inhabitants of said

Bedford, qualified as the constitution and laws require, to vote

45
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for representatives to the general court, (by posting a copy of

this warrant in each of the meeting-houses in said Bedford) to

meet at the town hall, in said town, on Monday the 28th day

of November instant, at two o'clock, P. M., to give in their

votes for a representative to represent this town in the general

court next to be holden in the city of Boston, on the first

Wednesday of January next.

On the 18th of said November, * Cyrus Page, constable of

Bedford,' made return thereon that he had served the same by

posting a notice on each of the public meeting-houses in Bed-

ford.

The records of said town show, that, ' pursuant to the fore-

going warrant and notice, the inhabitants of Bedford assem-

bled in town-meeting on the 28th of November, 1836, and

acted on the article therein contained in the following manner,

viz:

—

* The inhabitants brought in their votes to the selectmen for

a representative : the whole number of ballots was one hun-

dred and five
;
necessary to a choice, fifty-five ; Amos Hart-

well has sixty-four, and is chosen : declaration of the same

having been made, the meeting was dissolved.'

A certificate of the election, on the 28th of November, of

said Hartwell, was returned in the usual form, signed by John

P. Reed and Liab Lee, selectmen of the town of Bedford ; and

Cyrus Page, constable of Bedford, states thereon, that the per-

son chosen as aforesaid was notified thereof, and summoned

by him to attend. The certificate bears date Nov. 28th5 1836.

It was contended by the sitting member, that the proceed-

ings at the meeting on the 14th, as to the election of represent-

ative, were void, and that there was then no election contem-

plated by law; the said Joshua Chandler not being eligible, he

not having the requisite residence in that town. On this point,

a majority of the committee were of opinion, that the testi-

mony introduced showed that said Chandler was * an inhabi-

tant of Bedford for one year next preceding his election.'

It was also contended by the sitting member, that if said

Chandler had the requisite qualification as to inhabitancy,—it



1837.

being admitted that he had notified the town clerk, on the 15th

day of November, that he could not serve as representative

—

it was competent for the town to elect on the fourth Monday,

and that a ' necessity' for a second meeting existed in con-

sequence of such notice.

It was contended by the petitioners, that the town of Bed-

ford, by the election on the second Monday of a representative

duly qualified, who accepted that office, and by the dis-

solution of the meeting without adjournment, had exercised

and exhausted all the power which the constitution and laws

conferred
; and that it was not competent for the person thus

elected, and accepting, to resign to the town ; but that he

should have resigned to the house of representatives ; or the

town should have applied to the house for authority to make a

second election.

It was further contended by the petitioners, that the warrant

and notice for the second meeting were unsatisfactory and in-

sufficient, inasmuch as they did not assign the refusal to serve

by said Chandler as a reason or cause for a second election,

and the qualified voters of said town knowing that an election

had been made, and not knowing that the person elected had

declined to accept the trust, may well have supposed that no

necessity for a second meeting existed, and in consequence

thereof omitted to attend the second meeting.

The committee believe, that the facts present a case of novel

character, and one which has not been decided by the action

of the house as reported in the volume of election cases. They

think that cases of similar character may frequently occur

;

that it is important that the question should be settled ; and

therefore they have reported the facts in the case.

On a review of these facts, a majority of the committee are

of opinion, that the election, by Bedford, on the 4th Monday

of November, was not warranted by the constitution and

laws of this commonwealth, and they so report for the action

and supervision of the house thereon."

A minority of the committee (Messrs. Park, Mansur, and
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Hinckley^) dissenting from the conclusion of the report, sub-

mitted their views to the house, as follows :

—

" A minority of the committee on elections beg leave re-

spectfully to submit to the house of representatives some of the

views and reasons which lead them, with all due deference, to

dissent from the report of the majority, in the case of the

election in the town of Bedford. They do this the more

readily, from a belief that the case presents a new question,

one never yet settled ; and one upon which it is important

that an unequivocal decision should be made.

The facts of the case being correctly detailed in the report

of the majority, it is needless to repeat them ; but from these

facts, the minority have felt themselves compelled to draw the

inference, that the sitting member is entitled to his seat.

It is admitted, on all hands, that the meeting of the 14th of

November was legally notified and held ; that the Rev. Joshua

Chandler was elected, notified, and accepted. There may be

doubts in the minds of some persons whether that gentleman

was eligible, but upon this point the minority express no defi-

nite opinion, it having no inllucnce or bearing upon the view

of the case taken by them. At this point, the majority stop,

and allege that the town, as such, was functus officio^ that it

had completed all, that by the constitution and laws it could

do, and that notwithstanding the letter of Mr. Chandler on

the 16th, declining to stand ; the warrant thereon issued on

that day; the return of publishment endorsed thereon on the

18th, and the subsequent formal and legal doings of the 28th

;

still, that unless Mr. Chandler appears, the town must remain

unrepresented, and virtually disfranchised, without wrong act

or fault on their part.

The minority place their dissent, first, upon this general,

republican, just, and equitable principle, that in a representa-

tive community, every town, which wishes and votes to be

represented, should have a full and fair opportunity to elect

and send a representative.

For this purpose, and to the furtherance of this end, the

constitution of the state, in the tenth article of amendment,
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reads as follows : ' The meeting for the choice of governor,

lieutenant-governor, senators and representatives, shall be held

on the second Monday of November, in every year ; but meet-

ings may be adjourned, if necessary, for the choice of repre-

sentatives, to the next day, and again to the next succeeding

day, but no further. But in case a second meeting shall be

necessary, for the choice of representatives, such meetings

shall be held on the fourth Monday of the same month of

November.'

Now what can be the necessity which the constitution con-

templates might arise ? Among other supposable cases, the

most glaring and obvious is the contingency, that a town

should vote to send a representative, then elect an individ-

ual, who, not being present, or for some other reason, should

not immediately answer, but shc^uld on the next day or two

decline. It becomes then ' necessary' that a new meeting

should be held, for the purpose of carrying into effect the first

vote of the town, which was, that it should be represented.

Secondly. The minority are strengthened in this position

by a reference to the Revised Statutes. In the 5th chapter,

section eight, it is provided, that ' the selectmen, within three

days after such election, shall, either by a constable of the

town, or by some other person thereto specially authorized by

them, give notice of the choice to the representatives elected.'

Why is it ordered that they shall be notified within three

days? Was it not for the purpose of obtaining an early an-

swer from the member elect ; so that, if he declined within the

three days, ten or twelve days notice might be given for a

meeting on the fourth Monday, pursuant to the constitution,

and the necessity therein foreseen ? If this were not the rea-

son of the three days' limitation, any time of notice would have

sufficed, before the first Wednesday of January, provided time

was allowed to the gentlemen elected to prepare themselves

to leave home, and reach the seat of government.

It may be urged, that the necessity contemplated in the con-

stitution was the possibility of there being no choice on the

second Monday and the two succeeding days ; but the minor-
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ity ask, if provision for this purpose was the object, why was

it not provided that the meetings should continue to be daily-

held until a choice is effected ? Why postpone the second

meeting ten or twelve days by a constitutional provision, un-

less to give opportunity to receive declensions and then pro-

ceed to a new choice?

It may be urged, that the constitution has made no similar

provision for the case of a person elected on the fourth Mon-

day, and declining to accept the office. But it must also be-

observed, that the same constitution makes no provision for

adjournments de die in diem, on the fourth Monday as it does

on the second
;
showing that although the framers of that in-

strument intended to give towns a fair opportunity to carry

out their original intentions of being represented, still that

they thought two trials suffiqient.

Thirdly. The minority are still further strengthened in their

opinion and construction of the constitution and laws, by the

cases of East Bridgewater and Gill, both decided in 1832,

which are considered somewhat in point, to show what has

been legislative construction of the word * necessity.' In both

cases, the towns voted to be represented. In both they voted,

at the close of unsuccessful ballotings, not to send. Yet new

meetings being called on the fourth Monday, and members

elected pursuant to the original votes of the town, it was held,

that such meetings were necessary, and the members entitled

to their seats.

To apply, then, these principles and views to the facts of the

case of the town of Bedford. The minority beg leave to

point out that the declension of the member elected on the

fourteenth (2d Monday) was received by the selectmen within

the three days ; that a new warrant was promptly issued on

the 16th,—in fact, before the three days had expired. This

warrant was posted on the meeting-houses, and a return of

that fact made on the 18th. Two Sundays intervened be-

tween that date and the 28th (4th Monday). The whole

number of votes at the second meeting was but fifteen less
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than at the first meeting, and a certificate is presented by the

member elected at the second meeting.

It is finally to be observed, that the Rev. Joshua Chandler,

the person elected at the first meeting, has not appeared to

claim his seat
;
nay, more, he does not sign the petition against

the sitting member.

The minority respectfully submit the above suggestions as

the reasons why they shall vote in favor of the sitting member

from Bedford."

This report, (the committee's,) after having been discussed

on two several days, was indefinitely postponed, by a vote of

252 to 89. The motion for postponement was first made by

Mr. Winthrop, of Boston, but being withdrawn by him, was

renewed by Mr. Webster, of Haverhill.^ •

1 59 J. H. 277, 281.

1838.

COMMITTEE ON ELECTIONS.

Messrs. Henry Chapman^ of Greenfield, Frederic Robinson^ of

Marblehead, John C. Park, of Boston, Elijah Seymour^ of

Granville, Samuel Tobey, of New Bedford, Jonathan P. Cur-

tisj of Sturbridge, Austin Smith, of Hatfield.

CASE OF EMORY BURPEE, MEMBER FROM STERLING.

RemoTal of a member from the commonwealth, to another state, disqualifies him from

further holding a seat as such.

The committee on elections, to whom was referred the me-

morial of Jacob Conant and others, inhabitants of the town of

Sterling, petitioning against the right of Emory Buq^ee, to

hold his seat as a member of this house from that town, hav-
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ing heard the parties and had the subject under consideration,

submitted the following report :
—

" The grounds assumed by the petitioners, as sufficient to

vacate his seat, are two-fold : 1st, That the said Burpee, on or

about the 18th of February last [since the session], removed

from the commonwealth of Massachusetts, into the state of

Vermont, with an intention of becoming a citizen of the last

named state
;
2d, That the said Burpee is not possessed of

sufficient estate to qualify him for a seat in the house.

The questions presented by the petitioners, in their memo-
rial, are simple questions of fact; the law being so clear, that

residence and a certain amount of property, are essential qual-

ifications for a seat in this house, that no one will be found,

pro#ably, who is disposed to contest these propositions.

The proof adduced by the petitioners consisted of evidence

from inhabitants of Sterling, and the neighboring towns, and

from members of this house. They swore to the repeated

declarations of Mr. Burpee, that he had removed to the town

of Ludlow, in the state of Vermont, and that he should not

return to ^lassachusetts, with any intention of residing here.

They also swore, that he had sold all his property in this state,

except a small piece of land ; that he had transported all his

goods and chattels, with some trifling exceptions, to Ludlow;

that his house was occupied by another family ; and that he

had removed his own to the state of Vermont ; that the select-

men had stricken his name from the list of voters
;
and, so far

as general report was evidence, all the inhabitants, who spoke

of him, mentioned him as a person who had removed to Lud-

low.

One of the selectmen of Sterling also swore, that he heard

Mr. Burpee asked this question :
' When do you gain a resi-

dence in Ludlow,' and to that question he replied, that 'he did

not know how much time was required, but he commenced

his residence from the time he went.' The member of the

committee on leave of absence, to whom he applied for license

to depart, also stated, that Mr. Burpee told him, that he should

not return ; that he should remove his family from this state,
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and that he informed the electors of Sterling, before the choice

of representatives, that he could not serve them, in the capa-

city of representative, longer than six weeks.

The evidence on the second point was insufficient to estab-

lish that allegation of the petitioijers
;
therefore, your commit-

tee were required to consider but one single point. First

premising that Mr. Burpee, when called upon to make his de-

fence, said that he had no counter evidence to ofter, further

than his own declaration, that he thought the witnesses mis-

understood him, and were mistaken. In answer to all his

cross-examining questions, however, each and all of the wit-

nesses— many of whom the committee know to be men of

high standing and elevated character— persisted in the truth

and correctness of their evidence.

Is this evidence, then, sufficient to show, that Mr. Burpee

has removed from this commonwealth, with an intention of

permanently residing in Vermont? ' On this question, the com-

mittee were unanimous, all deciding in the affirmative, and no

one expressing the slightest doubt. Having settled the ques-

tion of removal from this state to that of Vermont, they have

only to apply the law to the fact proved, to show that the seat

of Emory Burpee, returned a member from the town of Ster-

ling, is thereby vacated, and that he no longer possesses the

rights of a member of this house.

In regard to the concluding prayer of the memorialists, that

a writ should issue for a second election, your committee

are clearly of opinion, that this is one of the cases, in which it

has been repeatedly decided, that the town is not entitled to a

precept for a new election.

In conclusion, your committee recommend, that the seat of

said Emory Burpee be declared vacant, and that the house

decline issuing a new writ of election as prayed for by your

petitioners. All which is respectfully submitted by the com-

mittee."

This report was agreed to by the house,i and pay allowed

Mr. Burpee to the time of its acceptance.

1 60 J. H. 366, 370.
,
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SELECTMEN OF SHERBURNE, PETITIONERS.

A member elect having died before the meeting of the legislature, but so soon pre-

vious to the fourth Monday of November, that there was not sufficient time to give

the notice required by the by-laws of the town for a meeting on that day, without

posting up the notice on the Lord's day, the house issued a precept to the town

for a new election.

The selectmen of Sherburne, after the assembling of the

legislature, petitioned the house for a writ of election to be is-

sued to them, for reasons set forth in their petition, and which

are fully stated in the report of the committee on elections, to

whom the petition was referred.

The.report was as follows :

—

" The legal voters of the town of Sherburne were duly con-

vened on the second Monday of November last, for the pur-

pose of electing a representative. At that meeting they made

choice of the late Silas Stdne, Esq. The election was duly

recorded, the requisite notice given to the said Stone, and he

was summoned to attend at the meeting of the present legisla-

ture. Six days after his election, the said Stone became

deranged, and terminated his own existence. In consequence

of this act a new choice became necessary ; but the time be-

tween the day of his death and the fourth Monday of Novem-

ber was not sufficient to give the notice required by their

by-laws for a second meeting, without posting up that notice

on the Lord's day. It will, therefore, be apparent to this

house, that the inhabitants of Sherburne, by reason of the

premises, are deprived of a representative upon this floor with-

out any fault on their part. The object of their petition is, to

enable them to fill the vacancy occasioned by the death of

their late representative elect.

It seems to the committee, that there is but one question

involved in 'the consideration of the prayer of the memorialists,

and it is this : Has this house the power to grant a precept

for a new election to the town of Sherburne, in the case pre-

sented by their petition?

In order to arrive at a correct decision of this question, it is
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necessary to examine the constitutional compact, for the pur-

pose of ascertaining what limitations there are, if any, to the

general principle, that towns have a right to be represented in

this house. The committee are not aware of any that bear

directly upon this question, and they would not hesitate to

answer it affirmatively, but for a doubt intimated in an opinion

of the justices of the supreme judicial court, transmitted to this

house during the May session of the year one thousand eight

hundred and twenty-six. The doubt may have been unintention-

ally raised on their part. The court were then considering the

case of a member of this house elected to the council, and de-

cided that the vacancy might be filled. In that opinion, they

intimate that it may be different in the case of the death of a

member. If that doubt rests upon the 2d article of the sixth chap-

ter of the constitution, the committee can only say, that they do

not see that it is at all conclusive on that point. They believe it

relates mainly to the incompatibility of offices, and was in-

tended to settle doubts as to the right of individuals to hold

seats in the legislature, while they were members either of the

executive or judicial branch of the government. And with-

out this provision, questions would have arisen in cases where

members of the house were appointed or elected to executive

or judicial stations. The spirit of all free governments forbids

the executive and judicial departments from exercising the

legislative power. Consequently, the office of councillor is

inconsistent with that of a representative upon this floor. And
in case a member is elected from this body to the council, the

town have a right to fill the vacancy by a new election. It is

to be observed here, that in the article giving authority to fill

vacancies in certain cases, there is no prohibitory clause super-

added, forbidding the exercise of the right in other cases. The

principle that induced the framers of the constitution to insert

the provision seems to have been this. The town, having

manifested their desire to be represented by the election of a

member, are nevertheless defeated, without any neglect or fault

of theirs. It is the interposition of a higher civil authority

than their own—and one over which they have no control

—
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that produces a result adverse to their wishes. And for this

reason they are of right empowered to fill the vacancy. And

by parity of reasoning, whenever the government of the United

States has appointed a member of this house to an offifce in-

compatible with that of a legislator upon this floor, the house

have issued a precept for a new election.

If the committee are right in their assumption of the prin-

ciple laid down above, what bearing has it upon the question

at issue, raised by the petition of the selectmen of Sherburne ?

The town have manifested their wish to be represented.

They have elected a member; he was duly notified thereof,

and summoned to attend at the meeting of the present house

of representatives ; but here a higher authority than that of a

mere earthly tribunal is interposed. And that authority—be-

fore which ' the pride of princes and the strength of kings

must bow '—has willed it otherwise. The vacancy in this

case is owing to the death of the late member elect. The

cause the inhabitants of Sherburne could neither see nor con-

trol. Why then should they be deprived of the exercise of

their right of representation ? The committee can see no good

reason for such a decision.

There is yet another view of the power of the house in this

case. The constitution has made it the sole judge of the va-

lidity of the election of its members. From its decision there

can be no appeal. If, then, the house shall deem this a proper

occasion to issue a precept for a new election, that election,

with their sanction, will be valid. Of course, the house

would never exercise the power upon this ground, unless jus-

tified by the principles of sound policy, as w^ell as the principle

of virtue, upon which a republican government only can be

based.

In conclusion, the committee recommend, that the prayer

of the petitioners should be granted."

This report was agreed to, and a precept issued accordingly

for a new election.^

» GO J. H. 101, 109.
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BARRE.

"Where two or more candidates are voted for at the same time, each piece of paper

given in as a vote, and having a name or names on it, is a ballot, whether it have the

requisite number of names on it or not.

The election of Otis Allen, one of the members returned

from this town, being controverted by Francis D. Rice and

twenty-five others, was reported upon by the committee on

elections, as follows :

—

" The petitioners presented the following document :

—

' At a legal town-meeting of the inhabitants of Barre, on

the 13th of November, 1837, the town voted to send two rep-

resentatives to the general court ; and voted that the names

of the two candidates be brought in on one ballot.

The ballots were brought in, sorted and counted, and were

as follows :—For Charles Rice, 239 votes ; Otis Allen, 232

;

James Newcomb, 226; Nathaniel Loring, 226; John King, 2;

Jonas Smith, 1.

The whole number of ballots declared to be 465. A true

copy of the record. Attest, Lyman Sibley, Town Clerk.

Barre, January 16, 1838.'

Timothy Adams testified that he was one of the selectmen,

that the above paper was in the hand writing of Lyman Sib-

ley, and that he believed it to be a genuine record ; that he

was present at the election, and held the box ; that he thinks

that 232 votes had both names on them, viz. : Charles Rice

and Otis Allen ; but that it is possible that each voted for the

other on a single ballot ; that he believed that the three scat-

tering were not on single votes ; that at the close of the ballot-

ing, it was declared that the whole number of ballots was 465

;

that 233 were necessary for a choice, and that Charles Rice

only was chosen ; that there arose a debate on that decision,

and that the opinion of the selectmen was finally overruled,

and they were persuaded to sign a certificate for Charles Rice

and Otis Allen ; that the ground then assumed was, that if all

the votes for Charles Rice and his leading opponent James

Newcomb were withdrawn, Otis Allen had a majority of all

the remaining votes.
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Charles Rice was called by the sitting member, and testified

that he had voted for Otis Allen on a single vote.

It was suggested, that if all the votes were added together,

and the amount divided by four, the result would be 231 1-2,

and as the sitting member had 232, that he was chosen.

The law of the commonwealth regulating proceedings at

elections is contained in the Rev. St., c. 4, § 13, and is as fol-

lows :

—

' Sec. 13. In order to determine the result of any election in this commonwealth,

the whole number of persons, who voted at such election, shall first be ascertained by

counting the whole number of separate ballots given in ; and no person shall be deem-

ed or declared to be elected, who shall not have received a majority of the whole num-

ber of ballots ; and in all returns of elections, the whole number of ballots given in

shall be distinctly stated ; but blank pieces of paper shall not be counted as ballots.'

The committee, under the guidance of this law of the com-

monwealth, feel compelled to recommend, that the seat of

Otis Allen, one of the members returned from Barre, be de-

clared vacant."

This report was debated and agreed to^ (249 to 21), and

pay was allowed Mr. Allen to the day of its acceptance.

A precept was also issued for a new election in Barre.^

CASE OF ELBRIDGE G. FULLER, PETITIONER.

It is not the duty of a town clerk to record anything more than what is declared by

the selectmen to be a vote.

Where a seat was claimed by one not returned a member, and it was proved, that he

had offered to treat the voters, and authorized others to do so, previous to the

election, the house declined acting in any manner on the petition.

This was a petition of Elbridge G. Fuller, setting forth that

he was duly elected a member of the house from the town of

Holland, and praying that he might be admitted as such.

The committee on elections, to whom the petition was re-

ferred, reported thereon as follows :
—

" The depositions of nearly every qualified voter in the town

of Holland were submitted to the committee, and in many

instances two depositions were offered from the same individ-

' 60 J. H. 192, 104. • Same, 111.
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ual ; besides which, many witnesses were present and were

examined in person.

The petitioner, being called upon to produce the record of

the town-meeting, did so ; from which it appeared, that the

town first voted to send a representative to the general court

;

then voted to reconsider their vote, and voted not to send, and

then dissolved the meeting.

The selectmen contended, that the petitioner could not go

behind this record, and show that any other vote was passed.

But The committee were of opinion, that the clerk was only

obliged to record whatever the selectmen declared to be a vote,

and the whole ground of the petitioner's claim being, that the

selectmen had refused to declare a result of the first ballot to

be a vote, when it really was one,— further evidence was

admitted.

The corrected list of voters used on the day of election was

before the committee, and contained (as was agreed) one

hundred and five names. It was satisfactorily proved by Mr.

Fuller the petitioner, that twenty-four of these voters were

absent at the first ballot,— reducing the number of voters

present at theft ballot to eighty-one. This fact was not dis-

puted. Mr. Fuller contended before the committee, that the

result of the first ballot was:— whole number of ballots, 78;

for Elbridge G. Fuller, 41; Ezra Allen, 30; scattering, 7. The

selectmen contended that the result was :—whole number of

ballots, 85 ; for Elbridge G. FuUer, 41 ; Ezra AUen, 37 ; scat-

tering, 7.

The committee observe, that by the last calculation there

were four more votes than the number of voters present;

besides, the selectmen could produce the names of but thirty-

six who might by any possibiHty have voted for Allen ; -and

farther that there are forty-one, about whom depositions were

exhibited tending strongly to prove that they did vote for

Fuller.

There was evidence that after the hat was turned, at the

first ballot, the votes were sorted and counted. All the testi-

mony agrees that Mr. Fullers pile of votes was forty-one, and
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that the scattering pile contained seven. Of the other pile

there is positive testimony that it contained thirty-seven votes,

and as positive that it contained only thirty. One statement

sworn to by a very credible witness is, that a person counted

Mr. Allen's votes and made twenty-nine,—that some one

observed * there is one under your hand,' he raised his hand,

found one, and said ' that makes the thirty.'

The committee think it possible that the mistake may have

arisen from some one, in attempting to return the two piles

using these words, 'thirty—seven'—and then adding by ex-

planation, ' seven scattering.'

The town clerk had minuted the numbers forty-one and

seven, but before minuting a return of Allen's votes, the chair-

man of the selectmen had separated Fuller's votes into three

piles, one for ' Elbridge G. Fuller,' one for ' E. G. Fuller,' and

one for ' E. G. Fuller, Esq.' One of the votes for E. G. Fuller,

was shown to the clerk, and an inquiry made whether it was

a legal vote. The clerk answered that he did not know what

was the law in this estate, but it would not be so in Connecti-

cut. The chairman then said, 'there are some votes for

Elbridge G. Fuller, some for E. G. Fuller, and some for E.

G. Fuller, Esq., T do not know what to do with them, and they

must bring in their votes again, with the name written in full.'

Another of the selectmen said to him, ' you are too fast, you

have not yet declared there is no choice.' He then announced

that there was no choice.

On the second attempt to ballot, it was announced that one

man had put in two ballots, and the balloting was stopped,

and a new one was commenced. The person, who was sup-

posed to have put in two votes, was a Mr. Benjamin Franklin,

one of Mr. Fuller's friends. But he was proved to be an aged

and conscientious man, and the mistake was observed and

immediately made public by a Mr. Partridge, another of Mr.

Fuller's friends.

On the third and fourth attempts there was no choice ; and

then the meeting was adjourned to meet in the evening and

vote for governor.
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The votes stood :
—

Fuller. Allen. Scattering.

1st ballot, 41 37 or 30 7

2nd ballot, 39 37 5

3d ballot, 41 37 4

There was evidence that several voters changed their candi-

date on the second ballot.

The votes for governor in the evening stood as follows :
—

for Morton, 44; for Everett, 40; for W. Weld, 1.

The one for Weld, (who is one of the selectmen,) was thrown

by Ut. Fuller. .

iVIr. Fuller at an early day demanded a certificate from the

selectmen.

The above is a statement of all the testimony deemed by

the commitee to be of any great importance. There was some

additional testimony tending to impeach adverse testimony,

but it was not considered very important. All the depositions

are on file, and are accessible to every member of the house,

who may desire to investigate them.

The committee are unanimously of opinion, that the follow-

ing facts were proved or agreed:—whole number of voters in

the town, 105
;
proved absent on 1st ballot, 24

;
leaving voters

present on 1st ballot, 81. If they had all voted, the number

necessary for a choice would have been 41.

Elbridge G. Fuller had that number, and should have been

declared the member elect.

There was some testimony tending to show that there were

offers to treat voters, made by the partisans of both candidates,

but the committee did not think it of sufficient consequence

to vary the result. There is no law against treating at elec-

tions.

The committee therefore recommend, that Elbridge G.

Fuller be declared the member elect from Holland, and that

he be duly qualified to take a seat in this house."

A minority of ^the committee on elections, concurring with

the majority, in reference to all the facts stated in their report,

presented their views in a counter report, accompanied by

47
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several depositions, which were in the case, and not contra-

dicted.

The depositions were as follows:—

Deposition of Reuben Stevens.

I, Reuben Stevens, testify and say, that Fuller never did authorize me to offer rum,

but he (Fuller) stated this: that if he was elected, he should treat; tnat he r«-

quested me to state that, if he was elected, he should treat ; the town-meeting was

so early in the day, he should find some crackers and cheese, or bread and cheese, or

something like that." I stated to others as Fuller stated to me, and I presume I

stated to some, if Fuller would not treat, I would.

Question by Linus Child, (counsel for Fuller.)

Did Fuller ever authorize you to say in his behalf to any one, if he would vote for

him, that he (Fuller) would treat him or furnish him anything to eat ?

Answer. No, sir.

Question by same. Did Fuller ever request you to say to any one, that if he was

elected, he would treat or furnish anything to eat ?

Answer. I don't recollect that he did.

Question by same. Was what was said by you to voters, said upon your own re-

sponsibility, and not at the request of Fuller ?

Answer. On my own responsibility.

Question by same. How long have you been a voter in Holland ?

Answer. Twenty-nine years.

Question by same. Has it always been the custom for persons elected as represent-

atives, to treat after their election ?

Answer. It has till within a few years.

Question by same. Have not the representatives elected in Holland always

treated ?

Answer. I recollect of only one instance in which it was not.

Question by selectmen of Holland. About how long before the November meet-

ing did Fuller tell you, that if he was elected, he would treat ?

Answer. I cannot certainly tell. Should think about two or three weeks.

Question by the same. Did Fuller, at the time of the above conversation, or at any

other time, intimate to you a wish that you would endeavor to procure his election ?

Answer. I had some conversation with Fuller on the subject, and I stated to him,

that I thought I knew of some that would vote for him, and that I should use my
endeavors to procure his election, if he would consent to be a candidate.

Question by the same. What did Mr. Fuller say in reply to the above statement

made by you ?

Answer. He consented to stand as a candidate.

Question by the same. Did he also express his consent that you should use your

endeavors to procure his election ?

Answer. I think he did.

Question by the same. Was this conversation before or after his assurance that he

would treat if elected ?

Answer. I don't know whether it was at that time or after.
"

Question by the same. Did you make known the statement of Mr. Fuller, that ho

would treat if elected, to tlie voters ; if so, to how many ?



1833. 371

Answer. I made known that statement to a considerable number, but don't know

how many.

Question by the same. Had you ascertained who and how many would vote for Mr.

Fuller, and did you state the result of your inquiries to Mr. Dixon, before the elec-

tion ?

Answer. I think I^did, and I told him I thought he would have a majority.

Deposition of Reuben Underwood.

I, Reuben Underwood, testify and say, that about a week before town-meeting, held

on the 13th instant, for representative, Mr. Fuller asked me, who I was going to vote

for for representative. I told him I did not know, but thought I should vote for

Capt. Freeland Wallis. He asked, what made me vote for them cold water men ; he

said he would not vote for them, but would vote for somebody that would treat. I

told him I did not know who would treat ; he said there were enough of them that

would ; he said if they would vote for him, and he went, he would treat them all
;
they

should not go dry, he would give them all they would drink. I answered, I guess I

shall vote for you.

Question by L. Child. Did you vote for Fuller ?

Answer. I did not.

Question by same. "Was the conversation a jesting and romantic one :

Answer. I don't know but it was a laughing talk ; my opinion is, I thought he

wanted me to vote for him.

Question by same. "Were you in earnest or jest when you said, " I guess I shall

vote for you then r"

Answer. I guess I was in earnest
;
no, I was in romance then.

Deposition of Elisha Kinney.

I, Elisha Kinney, testify aud ?ay, that I am an inn-holder in the town of Holland,

and on the 13th day of November last, the day of election, after the meeting was

adjourned from the meeting-house to the tavern, Fuller told me to give the people

something to drink. I asked him if he wanted I should treat any only those who

voted for him ; and he said, yes, you treat all who would drink at his expense. I

asked him, if I should let them have all they would to drink, and he said not ; let

them have only one glass apiece, and that I might take their names down, so as to

know that they had had a glass. I should think there were something like forty

glasses drank on Fuller's expense, for which he paid me.

Question by selectmen. Did Fuller, at or before the said town meeting, order liquor

to be furnished to the voters of Holland, or pay for liquor so furnished, and if so, when,

and to what amount }

Answer. He did not, except what 1 have stated, after the election was over.

Question by the same. Was proclamation made by you, or by any one else to your

knowledge, that all the voters could have a drink on Mr. Fuller's account r

Answer. I spoke to all that were in hearing, that all who would drink on Fuller's

expense, could be furnished with one glass each.

Question by L. Child. Were all that drank at Fuller's expense of one party ?

Answer. I cannot tell. I should think not.

Question by selectmen. Do you know that any drank on Mr. Fuller's account,

besides such as voted for him ?
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Answer. I do not know who voted for Fuller, nor who voted on the other side.

There was also the deposition of Elisha Willis, testifying that Reuben Stevens told

him that Fuller would give him as much as he could eat and drink, if he would vote

for him.

There was verbal testimony before the committee, that a minor, the son of Col.

Allen, offered one individual a glass, if he would vote for his father ; and that a Mr.

Drake off'ered a voter the same inducement to vote for the same gentleman. Neither

of these acts was proved to have been authorized by or known to Col. Allen, the

candidate.

The minority concluded their report as follows :
—

" The minority believe that it is the duty of a petitioner, who

comes to claim a seat in this house, to come with clean, pure

and unsullied hands. They think that the above detailed

testimony, w^hich is entirely uncontradicted, clearly shows that

the judgment of the voters, in exercising their electoral franchise,

had been tampered with by the candidate, and that he offered

an inducement,—a bribe, (no matter how paltry or contempti-

ble that bribe may have been,)—to secure the favor and votes

of the legal voters of Holland. They prove that he not only

offered the bribe, but authorized others to offer it, and in the

end paid it.

Believing that the constitution gives us the power to judge

of the legality of the election of every gentleman returned as

a member of this house
;
believing that the election of Mr.

Fuller, (if obtained at all,) was obtained by illegal means,

—

by means tending to prostrate the benefits of our right of

suffrage, to lessen the sanctity, the holy purity of the ballot

box, and eventually (if persevered in and sanctioned) to de-

stroy all confidence in a republican and elective form of

government ; the minority recommend that the petitioner have

leave to withdraw his petition."

The report (of the majority) was rejected, after debate,

by a vote of 151 to 189 ; the question being stated on agreeing

thereto ; and a motion to reconsider, afterwards made, was

also rejected by a vote of 117 to 217.^

» 60 J. H. 144, 168, 172, 177, 184.
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NORTHBRIDGE.

Where there were several ballotings at one election, which was controverted, and the

last balloting was proved to have been inffectual, the member was allowed to show,

that he was in fact duly elected at one of the other ballotings.

The fact, that no notice has been given to a member returned, prior to the meeting of

the general court, of a petition against his election, is not a sufficient ground upon

which to refuse a hearing to the petitioners.

The election of Paul Whiting, returned a member from

Northbridge, was controverted by Hiram Wing and seventy-

three others, and reported upon by the committee on elections,

as follows :
—

" The matter has been delayed until this late day, entirely

at the request of the petitioners. The sitting member and the

committee have been ready from the first, to attend to a

hearing.

At the very outset of the case, a point was raised by Rejoice

Newton, Esq., the counsel for the sitting member, which in-

vited and received a full attention from the committee, but

which they present to the house, that, if it be thought neces-

sary, it may be acted upon by the whole house. It was an

objection, that no notice was given of this petition to the sit-

ting member previous to the session of the legislature, and

that a notice to him noic^ of the taking of depositions in

Northbridge, was compelling him to leave his post of duty in

the house, and return to his home to defend his right to a seat.

The committee are aware, that there is a provision in the

Rev. Sts., c. 2, § 7, which provides, that in all petitions to the

general court which may affect the rights of individuals, notice

may be given by personal service thirty days before the com-

mencement of the session. The committee observe, that the

statute does not require such notice as indispensable, and

presume it was intended merely to point out a course, by

which the delay of an order of notice issued by the general

court might be avoided. The committee are aware, that pro-

ceedings on a petition presented at so late a season may give

rise to the difficulty suggested, and compel a member to return
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to his home and desert his post, for the purpose of defending

his right to a seat, but they are not aware that any law or cus-

tom compelled them on that account to refuse a hearing to the

petitioners.

The petitioners produced the record of the town clerk, by

which it appeared that on the fourth ballot, Mr. Paul Whiting

had ninety-three votes, and Lyman Taft ninety-two votes.

They then produced testimony, that one Gilman E. Walker,

who voted on the last ballot for Paul Whiting, was not a legal

voter, having moved into this commonwealth within a year,

and never having paid a tax in this commonwealth. This

evidence was not contradicted, and the committee were unan-

imously of opinion, that there was no choice on the last ballot,

the votes being ninety-two for each.

The sitting member then proposed to show, that he was

elected a member from that town on the third ballot. The

petitioners contended that he had no right to go back to that

balloting; that he himself, as chairman of the selectmen, had

then declared no choice on the third ballot by reason of illegal

voters, and that he could not go behind that declaration. But

the sitting member responded, that the petitioners had set

forth in their petition the third ballot as being a basis upon

which they claimed a seat for Lyman Taft, and that he him-

self, now standing in the light of a petitioner for a seat, could

urge that the declaration of the selectmen, on the third ballot,

was wrong. He then proceeded to take the ground, that on

the third ballot, taking their return of votes to be correct,

namely, ninety-nine for Taft, ninety-seven for himself, and one

scattering, that he could show sufficient illegal votes thrown

for Taft, to entitle him (the sitting member) to his seat.

The committee were of opinion, that the sitting member

had a right to throw himself back on the third ballot, precisely

as a new petitioner might, but they submit that opinion with

great deference to the house, as it is on a point strongly con-

tested by the parties.

The sitting member then produced the evidence of the above

named Gilman E. Walker, who, on the third ballot, voted for
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Taft, and who was clearly an illegal voter, not having paid a

tax in this commonwealth; which diminished the votes for

Taft one. Next the deposition of Waldo Adams, who voted

for Taft on the third ballot, and had never paid any tax, which

diminished Taft's vote two. Next the deposition of David

Dunn, Jr., who had voted for Taft on the thu:d ballot, and had

not paid a tax for two years previous, and which diminished

the vote for Taft three. Next the deposition of Libertine

BuUard, who had voted for Taft on the third ballot, and had

left Northbridge for Milford on the first of last April, with in-

tent there to remain, but returned to Northbridge on the first

of October. The law requiring six months' residence, the

committee did not think him a legal voter, and this dimin-

ished Taft's vote four. He next produced the deposition of

Harrison Prime, who voted for Taft on the third ballot, who
went to Sutton on the first of April last, with intent to remain,

but returned to Northbridge in September last. The commit-

tee likewise rejected his vote, and reduced Taft's vote five

;

making it, instead of ninety-nine, ninety-four. The sitting

member likewise produced the deposition of John Thatcher,

who voted for Capt. Benjamin Taft on the third ballot, and

not having paid any tax for two years preceding, the commit-

tee rejected his vote, and considering him the scattering voter,

struck that vote out
;
leaving the vote for Taft 94, for Whi-

ting 97.

The petitioners then undertook to reduce Whiting's votes

on the third ballot, and introduced the deposition of E. S.

Fletcher, who voted for Whiting on the third ballot. Mr.

Fletcher came from Maine to Northbridge, where his father

lived, in September, 1836, with intent to remain, bringing his

family. Finding no house suitable, he sent his wife visiting

to her father's, in Uxbridge, or to her friends in Rhode Island.

He remained part of the time at his father's, in Northbridge,

and part at her father's, in Uxbridge, about half a mile from

his father's ; and commenced building a house in Northbridge.

He went to meeting in Northbridge, and had his furniture,

&c., stored in part at his father's, and partly at her father's.

In October, 1837, his house in Northbridge was finished, and
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he commenced keeping house there. He had been assessed a

poll tax in Uxbridge, in May, 1837, which his father paid.

The committee thought, that, in the spirit of the decision of

the case of Spencer, 1814-15 {ante^ 178), Mr. Fletcher was a

resident of Northbridge, for six months previous to November

13th, and his vote for Whiting a legal one.

The petitioners then introduced the depositions of Arad Al-

drich and Aretas Fletcher, to testify about the same person

;

but, as in the notice to the sitting member of the taking of

depositions, these names were not inserted, but, in lieu thereof,

Erastus Fletcher and Ansel Aldrich, the committee refused to

admit them.

The petitioners then produced the deposition of Charles W.
Taylor, who never paid any tax, and was but seventeen years

old. In answer to the question, whether he voted for Paul

Whiting, he replied, that ' he could not answer said question.'

This appeared to be the only proof that he voted at all. The

committee could see no reason why they should deduct a vote

from Paul Whiting, as having been given by said deponent.

The petitioners then introduced the depositioi^ of Luther R.

White, who voted for Whiting at the third ballot. He was in

Northbridge on Saturday, the 11th day of November, but on

that day engaged to work in Uxbridge, and went there on that

day
;
lodged there on Saturday and Sunday evenings ; on

Monday he voted in Northbridge, and in the evening took the

residue of his clothes to Uxbridge, and commenced work

there on Tuesday. The committee did not think he removed

from Northbridge until Monday evening, and saw no reason

to strike out his vote.

The result, therefore, was as follows:—
Third Ballot

For Paul Whiting, 97
;

iUegal votes, 97

For Lyman Taft, 99 ; " " 5 94

Scattering, 1; " " 1

Whole number, 191

Necessary for a choice, . . - - 96
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Paul Whiting had ninety-seven, and, the committee believe,

was chosen. They therefore recommend that the petitioners

have leave to withdraw their petition."

The report was agreed to by the house.^

MALDEN.

It seems that the requisition in the constitution, that every member of the house, for

one year, at least, next preceding his election, shall have been an inhabitant of the *

town which he is chosen to represent, is not complied with, unless the member is

also a citizen during the whole of that time.

The election of Edward N. Harris, returned a member from

Maiden, was controverted by George Hitchins and others, on

the ground, that he had not been a citizen-inhabitant of

Maiden, for a year previous to his election.

The report of the committee thereon was as follows:

—

*• The petitioners proved, to the satisfaction of the com-

mittee, and the fact was not disputed, that the sitting member

was not naturalized until the twenty-first day of October, 1837,

being only three weeks and two days before the day of his

election.

^he constitution requires, that every member of this house,

for one year, at least, next preceding his election, shall have

been an inhabitant of the town he shall be chosen to repre-

sent.

The supreme judicial court, in the case of Harvard College^

V. Gore^ (5 Pick. 370,) have decided, that * inhabitant,' in our

laws, implies citizenship ; that it is distinguished from ' resi-

. dent,' and lay down the doctrine as follows :
—^that the term

inhabitant, as used in our laws and in this statute, means

something more than a person having a domicil ; it imports

citizenship and municipal relations
;
whereas, a man may have

a domicil in a country to which he is alien, and where he has

no political relations. Again, in the same case, they say:—
* Many aliens reside for years within the commonwealth with-

« J. H. 183, 207.
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out becoming inhabitants of any town or county; for the term

inhabitant imports many privileges and duties which aliens

cannot enjoy or be subject to.'

The committee thought, that the case of Mr. Harris was so

clearly settled by this construction of the constitution, that

they deemed other points brought before them of minor con-

sideration, and feel themselves compelled to recommend, that

the seat of Edward N. Harris, the member returned from Mai-

den, be declared vacant."

This report, after having been read in the house, was recom-

mitted^ to the committee on elections, on a motion of a mem-

ber of that committee, and, it is believed, at the request of

Mr. Harris, who soon afterwards resigned his seat,^ and the

committee were discharged from the further consideration of

the subject. [See the next case.]

GEORGE HITCHINS AND OTHERS.

The question whether an election is valid, in reference to the right of a town to be

represented, in some future year, is one which is to be determined by the house, in

which the question of the right occurs.

The object of this petition is stated in the following report

thereon of tlie committee on elections :

—

" The object of the petitioners is to obtain from the house of

representatives a decision, that the election of Edward N.

Harris, late a member of this house from the town of Maiden,

is void, and that the town will not thereby be deprived of send-

ing, to this branch of the legislature, nine years hence, two

representatives.

In consequence of the resignation of Mr. Harris, there is no

practical question raised by the memorial under consideration.

And the house, upon the original petition from Maiden against

the right of Mr. Harris to a seat, discharged this committee,

' 60 J. H. 182, 207. « Same, 252, 371.
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for the above reason, from any further consideration of the^

subject of that petition.

If the comn:iittee were now to i)resent the question of the

Maiden election to the house, it must assume the following

shape :—
' Will the town of Maiden be entitled to two rep-

resentatives in the le«fislature of 1847 ?
' Now it seems to the

committee, that this proposition cannot constitutionally be

definitively settled by the present house of representatives.

The persons, who shall then occupy these seats, will have the

right to judge of the validity of the elections, which shall take

place during that year, and, whatever might be the decision of

this house, whether in the affirmative or the negative, it would

not be binding on them.

Why then should this house undertake to settle a question

that may never arise, and if it should, to forestall a decision

upon the validity of an election, to be made nine years hence ?

The committee can see no good cause, under any circum-

stances ; and especially at this late period of the session, do

they feel unwilling to raise an absti'act question, which, if

thoroughly discussed, would occupy a great deal of time, and

the decision of which, when made, would be wholly inopera-

tive upon those persons, who are to fill these seats at some

future period.

Therefore, the committee recommend, that no further action

should be had, in relation to the foregoing petition, and that

the memorialists have leave to withdraw the same."

This report was agreed to.^

RIGHT OF REPRESENTATION.

On the division of a town, or the annexation of a part of one town to another, the

right of representation cannot be divided or apportioned.

The committee on the judiciary, having been directed by

the house to consider and report, whether, under the thirteenth

> 60 J. H. 377, 459.
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article of the amendments to the constitution, the right of be-

ing represented in the general court, on the division of a town,

or the setting off a portion of one town to another, by the

legislature, belonged exclusively to the old town, or might be

divided with the new town, or apportioned, made the follow-

ing report

" The decision of these important questions must depend

entirely upon the construction of the late amendment of the

constitution, which is now a part of the fundamental law,

and cannot be altered by the legislature.

The article of amendment was incorporated into the con-

stitution, for the single purpose of regulating and determining

the right of representation in the general court. It provided,

that a census should be taken on the first day of May, A. D.

1837, and every tenth year afterwards, as the basis of the ap-

portionment among the several towns and cities of the com-

monwealth, and established the principles upon which such

apportionment should be made. It is obvious, that it was the

object of this amendment, to provide for an equality of right

of representation, at the time the first census was taken, and

at the expiration of every ten years, to keep up that equality,

by taking a new census, and making a new apportionment.

The fluctuations in the population of towns and cities, which

may lessen in the intervening time, may be productive of

some practical inequality, but no other provision is made for

this case, than the taking of a new census, and making a just

and equal apportionment, once in every ten years.

The article of amendment provides, that when the census

has been duly taken, and returned to the governor and council,

they shall ' ascertain and determine,' according to the principles

prescribed therein, the number of representatives which each

town and city are entitled to elect, * and when the number of

representatives, to be elected by each city, town, or represent-

ative district, is ascertained and determined as aforesaid, the

governor shall cause the same to be published forthwith, for

the information of the people, and that number shall remain

fixed and unalterable for the period of ten years.'
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A census was taken in May, 1837, and duly returned to the

governor and council, and they have ' ascertained and deter-

mined' the number of representatives, which each city and

town are entitled to send to the general court, for the next

ten years, and this is a 'fixed and unalterable' right of each

city and town, for that period of time. A new census cannot

properly be taken in the interim, between the taking of the

first and second census, for this purpose.

The first question contained in the order may be answered

in the very words of the constitution. When a town is

divided, or a portion of one town set off to another, does the

right of being represented belong exclusively to the old town,

or may it be apportioned between them? The answer is,

that the right of the town, from which the territory is taken,

has been * ascertained and determined ' by legal authority, and

is * fixed and unalterable.' Any number of persons may move

into it, or, may remove from it, but its number of representa-

tives cannot thereby be increased or diminished, until the cen-

sus is taken. The same principle must apply to the incorpora-

tion of a new town. The rights of those from which it is

taken cannot be impaired or affected in the slightest degree

as to representation. And it is very obvi^)us, that if the new

town has the right of being represented, gross practical injus-

tice would be done to the other citizens of the commonwealth.

The towns from which it is taken would retain the right of

sending their full number of representatives to the general

court, although their number of ratable polls might be dimin-

ished to a dozen, and these added to the representatives from

the new town, might give to both a far greater number of

representatives, than the constitution ever contemplated. It

is manifest, also, that if a different principle were now to be

adopted, the number of representatives, so far from remaining

'fixed and unalterable, for the period of ten years,' as is ex-

pressly provided in the amendment, would be unfixed and

alterable every year. As to the question, whether the legisla-

ture can apportion the representation in cases where towns
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are divided, it is sufficient to remark, that this duty is imposed

upon the governor and council, and not upon the legislature."

1839.

COMMITTEE ON ELECTIONS.

Messrs. Edivard Dickinson^ of Amherst, Caleb Wheeler, of

Bolton, Samuel C. Allen^ Jr.^ of Northfield, David Noiirse,

of Lowell, Nathaniel Hinckley^ of Barnstable, Thomas Brad-

ley^ of Tisbury, David Fearing, of Hingham.

ESSEX.

The election of David Choate, returned a member from

Essex, was controverted on the ground, that two persons, who

were citizens of IVlaine, voted in the election for him, and

that if their votes had not been received, Samuel Hardy, the

opposing candidate, would have been elected. The seat of

Mr. Choate was also claimed by Mr. Hardy, on the ground

above alleged.^ The committee on elections reported, that

the petitioners against the election, and the claimant of the

seat, both have leave to withdraw, and the report was agreed

to by the house.^

No reason was assigned by the committee for the conclusion

of their report ; but it is probable, that the fact of the illegal

voting was not proved.

> 61 J. H. 42. s Same, 93.
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HUBBARDSTON.

Treating the voters present at a meeting, at which a candidate was nominated for rep-

resentative, who was afterwards elected, is not sufficient to set aside the election.

The following is the report of the committee on elections

in this case :

—

" The committee on elections, to whom was referred the

memorial of Rowland Woodward and others, and the me-

morial of "William Bennett and others, relating to the right of

George Williajns, returned as a member from the town of

Hubbardston, to a scat in this house, have heard the parties,

and now present the following report :

—

The petitioners against the right of Mr. Williams to hold

his seat produced three witnesses, who were sw^orn, and tes-

tified that they were inhabitants of the town of Hubbardston,

and were in the hotel of Mr. Clark, in the centre of that town,

between eight and eleven o'clock on the evening of Saturday,

the tenth day of November last ; that there was a caucus

holden at the hall in that hotel during that evening, for politi-

cal purposes ; that at about eight o'clock, a large number of

persons, stated by the witnesses to be from 50 to 100, came

from the hall to the bar-room, filling that and the entry con-

nected with it; that Mr. Williams addressed the persons in

the bar-room in this manner: ' Gentlemen, I thank you for the

honor you have shown me in nominating me as your can-

didate for the general court ; and now, all of you, who are

in the habit of drinking ardent spirits, are requested to walk up

to the bar, and to take some, on my account, [or, at my ex-

pense,] as it will give me very great satisfaction. You all

know how I have been abused. I have been called the cap-

tain of the rum company.' After a short pause, Mr. Williams

again called upon the people present to ' step up and take

something,' whereupon the landlord set down four decanters

containing liquors of ditibrent colors, which the wi^tnesses sup-

posed to be different kinds of spirit, and perhaps some wine.

A bowl of sugar, and a pitcher of water, were also placed on
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the bar counter, by the side of the decanters, and any one who
chose helped himself to such as he best liked.

One of the witnesses testified, that he heard Mr. Williams

say, when urging them to drink, that * if he had not got money

enough to pay the bill, his credit was good till to-morrow.'

After the people had nearly all left the bar-room, the witness

saw Mr. Williams go to the bar, and, he thinks, saw him take

out a bank bill, and give to the landlord, and supposed he was

paying for the liquor which had been drank that evening by

Mr. Williams's invitation. No one who drank was seen to

pay, except Mr. Williams.

Mr. Williams denied having paid for the liquor, and moved

the committee to delay the trial, for the purpose of enabling

him to procure evidence to disprove the charge of having so

paid. On a little reflection, however, he withdrew his motion,

and explained the matter in this way ; that a few days after

the 10th of November aforesaid, he told the landlord that * he

had abused his house, and he would pay for the candles,

but would not pay for the spirit which had been drunk.'

The committee inquired, what amount he paid for candles,

and he replied, one dollar and seventy-five cents. There was

evidence, that some of the persons, who drank at the bar, be-

came excited; not so much as to prevent them from walking,

but enough to prevent them from walking straight. There

was no evidence, that any one who drank at Mr. Williams's

expense, on Saturday evening, voted for him, as representative,

on the succeeding Monday ; or that anything was said by Mr.

Williams, or by any one for him, that those who had been

treated would be expected to vote for him.

The committee are all satisfied, from the evidence ofiered

on the part of those who petitioned against Mr. Williams's

right to hold his seat, as well as from the admission of Mr.

Williams himself, that he called for the liquor and paid for it

;

and they would have entertained a much higher opinion of

his course, if he had, at once, frankly admitted the whole facts

in the case, rather than resorted to the evasion of pretending

to have paid only for the candles^ used in lighting the hall, a



1839. SS9

part of one evening, when the expense of the lights could not

probably have exceeded one-eighth part of the sum, which he

admits he actually paid. The committee cannot reprobate, in

too strong terms, the practice of treating, either before or after

an election
;
and, while a penalty is provided for doing this at

all military elections, they cannot perceive any good reason,

why the same or increased penalties should not be attached

to the same practice at elections of members of the general

court.

The frauds that are practised at the ballot boxes, and on the

ballot boxes, are believed to originate, in a great measure, in the

free use of ardent spirits
;
and, if the security and the perpetuity

of our republican institutions depend upon the purity of elec-

tions, all the avenues to the ballot boxes should be most

seduously guarded against the approach of any influences that

can tend to corrupt the elective franchise.

Having said thus much in relation to the reprehensible

practice, in which Mr. Williams is clearly proved to have in-

dulged, the question arises, whether he has been guilty of the

charge of bribing persons to cast their votes for him, and

thereby obtained his election as a member of this house ; and

in applying the constitution and adjudged cases of contro-

verted elections, to which they were referred, to the facts in the

present case, the committee have come to the conclusion, that

they do not find suflicient ground to justify them in reporting

against his right to a seat, and they therefore unanimously

recommend that he be entitled to retain his seat."

This report was agreed to.^

1 61 J. H. 200, 201, 214.
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RIGHT OF REPRESENTATION.

It is not competent for the legislature, when incorporating a new town from territory

of one or more existing towns, to authorize such new town to elect a representa-

tive to the general court before the next decennial census of polls shall have been

taken.

But it is competent for the legislature to provide, in such case, that the new town

shall remain as before a component part of the town or towns from which its terri-

tory is taken, for the purpose of electing representatives, until a new decennial cen-

sus of polls.

The justice^ of the supreme judicial court, having been

requested by a joint order of the two houses, to give their

opinion on certain questions (which are sufficiently stated in

the answer) touching the right of representation on the division

of a town, or the incorporation of a new town, in answer

thereto, made the following communication :

—

" The undersigned, the justices of the supreme judicial

court, having considered the questions proposed to them, there-

upon ask leave respectfully to submit the following opinion :

—

It appears to have been the manifest intention of the

twelfth article of amendment to the • constitution to provide

for an equal representation of the citizens, by a distribu-

tion of representatives amongst towns, according to the num-

ber of ratable polls, at fixed periods of ten years. The system

is so arranged, that the power of each town, to choose one or

more representatives in any one year of the ten years, may
depend upon what it has done in some other year of the pe-

riod. In other words, the power of a town to choose a repre-

sentative during the later years of the period, may depend on

the fact of their having exercised, or forborne to exercise

their power, during the earlier years of the period. There

is no authority reserved to the legislature, or to any branch

of the government, to take any new census of polls, or to

make any new distribution of the number of representatives,

which each city, town, or district may choose ; and to fix the

number of years in which they may choose during a period of

ten years. It follows, as a necessary consequence, that the

distribution, made at the commencement of each period of
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ten years, must remain fixed and unalterable during such

period, and until a new decennial census of polls is taken,

conformably to the constitution. The same conclusion results

from the express provisions of the article of amendment. This

article declares that the governor and council shall ascertain

the number of representatives, which each town and repre-

sentative district is entitled to elect, and the number of years

within the period of ten years, in which each city, town, and dis-

trict may elect an additional representative ; and when a town

has not a sufficient number of polls to elect a representative each

year, then how many years, within the ten years, such town

may elect a representative. This is to be done at the com-

mencement of each period of ten years. It further declares,

that the number of representatives which each city, town and

representative district may elect, thus ascertained and deter-

mined, shall remain fixed and unalterable for the period of ten

years. That which the constitution declares unalterable can-

not be changed by law.

We are therefore of opinion, in answer to the first question,

that it is not competent for the legislature, when incorporating

a new town from territory of one or more existing towns, to

authorize such new town to elect a representative to the gen-

eral court, before the next decennial census of polls shall have

been taken, after its incorporation.

In answer to the second question, we are of opinion, that it

is within the constitutional power of the legislature, when in-

corporating a new town, consisting of territory set off from

another town, or from two or more towns, to provide by law,

that the new town, or the inhabitants of that part of the new

town which was taken from the old town, shall be and remain

a component part of the town or towns to which such territory

originally belonged, for the purpose of electing the representa-

tives to which said original towns were entitled by the pre-

ceding census of poUs, until a new decennial census of polls

shall be taken.

There may be some practical inconveniences in such an

arrangement, arising from the difficulties of preparing lists of
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voters, warning meetings, attending at different places, for

different elections on the same day, and the like. These, how-

ever, are rather objections of inconvenience in the exercise

of the right, than any constitutional impediment to the power

of the legislature. The object is to provide for the repre-

sentation of the citizens, and not of the towns. As it is

manifestly within the po^ver of the legislature to leave each

town as it is, during the period of the ten years, for all pur-

poses whatever, it seems not inconsistent with their power, to

provide that all the inhabitants now composing it shall con-

tinue to act together, for one purpose,—that of electing repre-

sentatives,—and yet may be otherwise arranged into corpora-

tions for other municipal purposes.

Of the convenience and expediency of such an arrangement,

and the detailed provisions which it may require, the legisla-

ture will judge. We are of opinion, that it is within their

constitutional authority to make it.

LEMUEL SHAW,
SAMUEL PUTNAM,
S. S. WILDE,
MARCUS MORTON,
CHARLES A. DEWEY.

Boston, 29th March, 1839."

1840.

COMMITTEE ON ELECTIONS.

Messrs. TJieophilus Parsons, of Boston, Stephen P. Webb, of

Salem, Amos Spauhling', of Carlisle, David Joy, of Nantucket,

Benjamin Mudge, of Lynn, David Fearing, of Hingham,

Lester Williams, of West Springfield.
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MENDON.

The constitution does not admit of an adjournment of a meeting for the choice of

representatives, which it provides for being held on the fourth Monday of November,

to a day beyond the said fourth Monday.

Two certificates were returned from the town of Mendon,

by one of which it appeared, in the usual form, that Laban

Bates was duly elected. The other certificate was made the '

subject of a special report of the committee on elections, and

the election of the members thereby returned was also pe-

titioned against by Benjamin Davenport and others, legal voters

of Mendon. The following is the report of the committee :
—

" The committee on elections find, that one of the certificates

from the town of Mendon is in the following words:—
* The subscribers, a minority of the selectmen of the town of Mendon, hereby certify

that, at a meeting of the inhabitants of said town, held this twenty-sixth day of No-

vember, in the year one thousand eight hundred and thirty-nine, pursuant to adjourn-

ment from the twenty-fifth of said November, instant, Leonard Taft and Caleb Thayer,

being inhabitants of said town, were chosen to represent them in the general court to

be holden on the first Wednesday of January next. Dated at Mendon, this 26th day

of November, in the year one thousand eight hundred and thirty-nine.

DAVID DAVENPORT, ) Selectmen

JARED BENSON, 5 of Mendon.'

•Mendo; , Nov. 27, 1839. I have given notice to the above named Leonard Taft

and Caleb Thayer, of their being chosen representatives, and have summoned them to

attend the general court.

DAVID ROSS, Constable of Mendon.'

From this certificate, it appears, that the election of those

members took place on the 26th day of November, 1839,

which was the day after the fourth Monday of that Novem-

ber. And this committee are unanimously of opinion, that

an election of representatives on that day is made void by the

followi" provisions of the constitution:—
' The meeting for the choice of governor, lieutenant-gov-

ernor, senators, and representatives, shall be held on the

second Monday of November, in every year; but meetings

may be adjourned, if necessary, for the choice of representa-

tives, to the next day, and again to the next succeeding day.
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but no further. But in case a second meeting shall be neces-

sary for the choice of representatives, such meetings shall be

held on the fourth Monday of the same month of November.'

The committee are of opinion, that the meaning of these

words is perfectly clear, and certain, and that no adjourn-

ment, beyond the fourth Monday of November, of a meeting

for the choice of representatives, can be lawful.

It also appears, from the same certificate, that it is signed

only by a minority of the selectmen
;
whereas, it is required

by law, that a majority of the selectmen should preside at the

meeting, and that the same selectmen should sign the certifi-

cate. This objection might, perhaps, be open to explanation,

by evidence ; but the disregard of a precise requirement of the

constitution invalidates the election of those members, of

necessity. Wherefore, the committee report, that Leonard

Taft and Caleb Thayer are not entitled to seats as members

of this house."

After this report had been read in the house, and a time

assigned for its consideration, a memorial was presented on

behalf of the members, Taft and Thayer, claiming a right to

be heard before a committee. The memorial having been

read, a motion was made to refer the consideration of it to a

committee of one from each county, with instructions to cause

the same to be printed ; but the memorial and the motion to

refer were both disposed of, by being laid on the table, by a

vote of 265 yeas, to 239 nays.i

The report was afterwards (on the next day) considered,

and agreed to, by a vote of 275 yeas to 19S nays.-

The question, presented in this case, was subsequently sub-

mitted to the justices of the supreme judicial court, by an

order of the house, for their opinion. The court came to the

same conclusion with the house.

1 62 J. H. 19, 20. « Same. 23.
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ADAMS.

The fact, that the polls were kept open until after sun-down, is not sufficient, of itself,

and in the absence of fraud, to set aside an election.

The report in this case was as follows:—" The committee

on elections report, that Ebenezer Cole and others, inhabitants

of the town of Adams, petition against the right of Ezra D.

Whitaker, returned a member from Adams, to a seat in this

house, on two grounds :— 1st. That a motion to adjourn the

town-meeting wherein he was elected was made and seconded,

but was not put ; 2d. That the poll was continued open until

after sun-down.

On the first point, the evidence offered entirely failed to

prove the allegation ; it being clearly proved, that the motion

was duly put and decided in the negative.

On the second point, the fact was admitted by the sitting

member. But as there was no allegation or suspicion of fraud

or injustice, and no doubt, that the sitting member had a

majority of the ballots cast, the committee are not of opinion,

that the circumstances of the case are sufficient to vacate his

seat ; and they therefore report, that the petitioners have leave

to withdraw their petition."

This report was agreed to.^

NORTHAMPTON.

Petitioners against an election, not having offered any evidence to sustain their

allegations, nor, intending to offer any, had leave to withdraw their petition.

A PETITION was presented against the election in this town,

in which it was stated, that at the election therein for governor,

lieutenant-governor, senators and representatives, the "votes

for their public servants were collected of individuals outside

of the haU, in the streets, by constables, and afterwards de-

» 62J. H. 176, 185.
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posited in the ballot box by said constables, contrary to the

statute, which expressly provides and declares, that ' votes

shall be deposited. in the ballot box by the voter in person,'

and in open town-meeting."

This petition being referred to the committee on elections,

they reported that the petitioners had not offered any evidence

of the allegations therein, and, so far as the committee conld

learn, did not intend to do so : and the committee therefore

reported, that they have leave to withdraw their petition.

The report was agreed to.^

WESTBOROUGH.

The fact, that the check list is not used, is not sufficient to set aside an election, pro-

vided such neglect does not occasion the reception of an illegal, or the rejection of

a legal, vote.

The committee on elections, to whom this case was referred,

reported thereon as follows:—
" The petition of Martin Bullard and others, inhabitants of

Westborough, against the right of Otis Brigham and Nahum
Fisher to seats in this house, alleges two grounds on which

it denies the right of those members to their seats.

The first is, that the check list was not used at the election,

and that the votes were not checked off.

The second is, that the polls were not kept open during the

time required by law.

The member, who presented the petition, appeared before

the committee, and, stating that no evidence would be offered

in support of the second ground, insisted only on the first.

The sitting members fully admitted that no use whatever

was made of the check list at the election.

As far as the committee could learn, there was no allegation

or suspicion that the check list was disused from improper

motives, or that it had caused the reception of an illegal vote,

or the rejection of any legal vote.

1 62 J. H. 160, 168.
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The law of last year, c. 42, § 5, provides, that no vote shall

be received, ' until the name of the person offering the same

shall have been found upon the list, and checked by the pre-

siding officers, or by some one appointed by them therefor.'

The committee regard this provision as one which is cal-

culated to prevent mischief, and as open to no objection ; and

the 6th section of the same law provides, that *if any select-

man, or other town or city officer, shall wilfully neglect or

refuse to perform any of the duties required of him by the

third chapter of the Revised Statutes, or by the provisions of

this act, he shall forfeit a sum not exceeding two hundred

dollars.' But we regard this statute, mainly, as directory to

the town officers. And we are of opinion, that however justly

a neglect of these directions may be visited upon the town

officers who may be guilty thereof, the town should not lose

its right of representation thereby, if there were no fraud.

Wherefore the committee report, that the petitioners aforesaid

have leave to withdraw their petition."

This report was agreed to.^

BARNSTABLE.

The superintendent of a breakwater is not ineligible to the house of representatives,

as a person holding office under the authority of the United States.

The report of the committee on elections, to whom this case

was referred, was as follows :

—

" The petition of Zenas D. Bassett and others, inhabitants of

Barnstable, against the right of Daniel Bassett to a seat in this

house, alleges, that the said Daniel Bassett was, at the time of

his election, and is now, a superintendent of the breakwater at

Hyannis, which is an office under the United States, rendering

him incapable of being a member of this house.

Upon an investigation of this case, it appears to the com-

mittee, that Mr. Bassett was employed to discharge that duty

by the chief clerk of the bureau of topographical engineers,

» 62 J. H. 36, 59, 71.
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and that he has no office or authority, excepting what he de-

rives from a letter from that gentleman.

The committee are of opinion, that this is not ' an office

holden under the authority of the United States,' which in-

capacitates the holder from serving as a member of this

house.

In 1791, a deputy marshal of the United States for this dis-

trict was permitted to hold his seat.^ In 1804, a commissioner

of bankrupts of the United States, who held a commission

from the President of the United States, was allowed to re-

main a member.2

The words above quoted are from the amendments to the

constitution, adopted in 1822
;
they are broader than the lan-

guage of the orginal constitution ; but the committee are not

satisfied that it was intended, by those amendments, to extend

this disability so widely as to cover cases like the present.

The committee therefore report that the petitioners have

leave to withdraw their petition."

This report was agreed to.^

AVEST BOYLSTON.

The fact, that the warrant for notifying a meeting for the choice of representatives

does not specify the timd for opening the poll, agreeably to the provisions of the

statute of 1839, c. 42, is not sufficient, of itself, to invalidate the election.

The report in this case was as follows :

—

" The committee on elections find that Ezra Beaman and

others, inhabitants of West Boylston, petition against the

right of Silas Walker and Benjamin F. Keyes to seats in this

house, on the ground, that the warrant, calling the town-meet-

ing at which they were elected, did not conform to the pro-

visions of the statutes.

A certified copy of the warrant was exhibited, which the

sitting members admitted to be correct; and the member who

offered the petition stated that no other evidence would be

offered.

'Ante, 3i. » Ante, 47. » 62 J. H. 53, 59, 71.
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The inhabitants were summoned to meet ' at one o'clock in

the afternoon,' ' to bring in their votes to the selectmen, for a

governor, and lieutenant-governor of the commonwealth, and

for six senators, on one ballot, for the district of Worcester for

the year ensuing. Also to determine the number of represen-

tatives said town will choose for the present year. Also to

choose one or more representatives to represent them in the

general court.' And the warrant then goes on to specify other

subjects to be attended to.

From the above statement it is apparent, that the warrant

does not specify (otherwise than by implication, if at all) the

hour at which the polls would be opened. But there is no al-

legation or suspicion of fraud in this case, or of any injurious

result arising from this omission ; and the committee are of

opinion, that it is not sufficient to vacate the seats of the sit-

ting members.

The committee therefore report, that the petitioners have

leave to withdraw their petition."

This report was agreed to.^

BKAINTRHE.

Where there is no by-law, in a town, prescribing the manner and time of giving notice

of its meetings, no usage can be set up to have the force of law, and to annul any-

meeting opposed to it, unless that usage be ancient, and so well established, and so

precise and definite, that all the inhabitants may be presumed to know the exact

force of the usage, as they would of a law, if one existed, and to know, also, clearly

and certainly, when the town-meeting conformed to and when it violated the usage.

It is no objection to an election on the fourth Monday of November, that the meeting

on the second Monday was adjourned to the next day, but was not adjourned again

to the next succeeding day.

If the record of a town-meeting is intelligible and consistent with itself, and contains

every material statement required by law, it is itself the best and highest evidence

of the facts therein stated, and must stand for truth, unless impeached as fraudu-

lent; but where it is inconsistent and ambiguous, or deficient as to a material fact,

the ambiguity may be explained, or the deficiency supplied, by extraneous evidence.

If it cannot be ascertained (either by the record, or by evidence) what was the whole

number of votes given in at an election, it is void, for uncertainty.

The election of Minot Thayer and Joseph Richards returned

as members from this town, being controverted by John Hay-

> 62 J. H. 59, 71.
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ward and others, the committee on elections reported thereon

sepa^atel3^

The report relative to the election of Minot Thayer, was as

follows :

—

" John Hayward and others, inhabitants of Braintree, pe-

tition against the right of Minot Thayer, Esq., to a seat in

this house, on two grounds :

The first was, that he was elected at a town-meeting held on

the fourth Monday of November, and the town adjourned its

meeting of the second Monday to the next day, but did not

adjourn again to the next succeeding day. And the petition-

ers contend, that no town can lawfully hold a town-meeting

for the choice of representatives on the fourth Monday of No-

vember, unless they have previously tried to effect an election

on each of the three preceding days allowed by the constitu-

tion. But the committee think that there is no force in this

objection.

The second ground of objection to this election rests upon

the notice of the town-meeting. The law on this subject is as

follows :

—

' All town-meetings, for the election of representatives in the

general court, shall be notified by the selectmen of each town,

in the manner legally established in such town, for calling

other town-meetings.' Rev; Sts. c. 5, § 5. •

There has never been a vote or by-law of this town, estab-

lishing the number of days which must intervene between the

notice and the meeting ; nor any vote or by-law recognizing

and establishing any usage. But the petitioners contend, that

there is in that town a usage of equal force with law.

On this point it was proved :

—

1. That the petition for the town-mccting was handed to

the selectmen on the morning of the third Monday of Novem-

ber ; that they delivered the warrant to the constable, with di-

rections for him to post, forthwith, four copies of the warrant

in the four places where such notices were usually posted ; and

that he did so post the same between 4 P. M. and 8 P. M. of

the same day.
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2. It was further proved, that for some years, (one witness

testifying to two, another to five, and another to fourteen

years,) notices for the governors election had been posted four-

teen days before the meeting ; notices for other meetings about

ten days, though sometimes more and sometimes less, and

neither witness recollected an instance of less than seven days.

Upon these facts, the committee are of opinion, that, as

every town has by law a right to regulate and fix precisely, by

a by-law or specific vote, the length of the notices for its meet-

ings,—where the town neglects or refuses so to do, no usage

can be set up to have the force of law, and to annul any meet-

ing opposed to it, unless that usage be ancient and so well

established, and so precise and definite, that all the inhabitants

may be presumed to know the exact force of the usage, as

they would of the law; and to know also, clearly and certainly,

when the town-meeting conformed to and when it violated

t(ie usage. And tlie committee are of opinion, that no such

usage was shewn in this case, and no clear violation of any

established usage.

The committee therefore report, that the said IMinot Thayer

is entitled to his seat in this house."

The report relative to the election of Joseph Richards, was

as follows :

—

" John^Hay^vard and others, inhabitants of Braintree, peti-

tion against the right of Joseph Richards, Esq., to a seat in

this house, on the ground that his election is void through

uncertainty. The parties were heard by their counsel
;
many

witnesses called on both sides ; and the case fully investigated

and ably argued.

The record of the town being produced, it appeared, that

the meeting of the second Monday of November having been

adjourned over to the next day, it was voted at the adjourned

meeting to choose two representatives ; and after one unsuc-

cessful balloting, the record goes on as follows :
—

' Yoteu, to proceed to the second balloting.

Voted, that the polls be closed in two minutes.

The time having expired, it was voted to close the polk.
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The whole number of ballots given in was three hundred and ninety, - - 390

Alvah Morrison had one hundred and eighty-seven votes, . . . . 187

Dr. Jacob Richards had one hundred and sixty-nine, 169

Joseph Richards, Esq., had two hundred and one, 201

Minot Thayer, Esq., had one hundred and twelve, - - - - . - 112

Capt. Samuel French had nine, 9

Amos W. Stetson had seven, - 7

Judson Stoddard had seventy-four, 74

Adjt. Samuel Hayden had two, 2

Benjamin Stevens had two, 2

Joseph R. Frazier had two, 2

Col. Freeman "White had four, - 4

Col. Otis wad had forty-four, 44

Joseph Richards was declared (by the moderator) to be chosen.

Voted, to dissolve the meeting.'

If the votes cast for all the candidates, as above stated, be

added together, they amount to 813. If every ballot had the

names of two persons, there must have been at least 407

ballots ; and if there were any single votes, the number of

ballots must of course have been greater. It follows, there-

fore, that the whole number of ballots, by this statement, is

more than 390, and more than twice 201, which was the num-

ber cast for Joseph Richards.

Here, then, is a case where the whole number recorded dif-

fers from the number found by adding together the recorded

details. The committee doubted, whether they were not

bound to the practice which in such cases rejects the whole

number. If that were done, it is obvious that Joseph Richards

had not a majority of the ballots.

The question then occurred whether the committee could

receive evidence to explain this record, or to supply its defi-

ciencies. On this point, the committee are of opinion, that

where the record of a town-meeting is intelligible, and consist-

ent with itself, and where it contains every material statement

required by law, then the record is itself to be taken as the

best evidence, and must stand unless impeached as fraudulent.

In this case, however, the record is not consistent with itself;

upon its face there appears to be an important ambiguity;

and the committee concluded, that it was proper to let in evi-

dence to explain the record, if possible.
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To this course both parties assented ; and the town clerk

and selectmen were examined. But it was found that no ex-

planation whatever could be given. Almost immediately after

the meeting was dissolved, the selectmen discovered that they

had made a mistake somewhere ; but they did not know, and

do not now know where the mistake exists, or how or by

whom it was made. No witness knew, or stated any fact

from which the committee could infer with any certainty^ or

even any clear probability, whether the whole num.ber of bal-

lots as first stated is right ; or whether the whole number, as

obtained by adding and dividing the details, is right; or

whether, if the whole number is stated aright, and the details

are wrong, the error in the details falls upon the statement of

the votes cast for Joseph Richards, or of those cast for some

other person or persons.

Under these circumstances, the committee regard this elec-

tion as void for uncertainty ; and they therefore report.

That Joseph Richards, Esq., is not entitled to a seat as

member of this house."

These reports were severally agreed to.^

WILBRAHAM.

Where the record of a town-meeting is defective, in not stating the whole number of

ballots given in at an. election, the defect may be supplied by evidence.

The report of the committee on elections, in this case, was

as follows :

—

" Abel Bliss and others, inhabitants of the town of Wilbra-

ham, petition against the right of John Carpenter to a seat in

this house, on the ground, that that gentleman had not a ma-

jority of the ballots given in.

On the part of the sitting member, a paper was exhibited to

the committee, which was proved to be a transcript from the

record. This paper contained the following statement of

» 62 J.H. 91, 111.
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votes for representatives, and nothing more on this subject,

namely :—
* For Stephen Stebbins, 186 votes ; John Carpen-

ter, 160
;
Pliny Merrick, 143 ; Samuel B. Stebbins 144 ; J. W.

Rice, 1.'

It farther appeared to the committee, that the original rec-

ord of the town-meeting contained no statement of the whole

number of ballots, and that, in fact, the ballots were not count-

ed in order to ascertain the majority, but that the selectmen

arrived at this conclusion in a different way.

A question was then made to the committee, whether they

could go behind this record, and receive evidence as to the

whole number of ballots. On this point the committee were

entirely satisfied, that, as the record wholly failed to make any

statement respecting the whole number of ballots, it was per-

fectly proper to supply this important deficiency by evidence.

The committee have already endeavored to state, in one of

their reports respecting the election in Braintree, their views

of the true principles which protect a record. They would re-

peat briefly, that where a record is intelligible, consistent and

clear, and where it contains all the material statements requir-

ed by law, it is itself the best evidence, and is not to be

controlled by inferior evidence. But where the record is in-

consistent and ambiguous, or where it is deficient as to a

material fact, there it is proper to receive evidence to explain

the ambiguity, or to supply the deficiency.

The committee therefore went into evidence as to the

whole number of ballots, and it was distinctly proved to

them, by one of the selectmen of Wilbraham, and it was

admitted by the sitting member, that ballots were cast as fol-

lows :

—

There w^ere one hundred and sixty ballots for Stephen

Stebbins and John Carpenter, . . - 160

There were one hundred and forty-three ballots for Sam-

uel B. Stebbins and Pliny Merrick, - - - 143

There were twenty-six single ballots for Stephen Steb-

bins only, - - - - - - 26
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There was one single ballot for Samuel B. Stebbins, - 1

There was one single ballot for Jesse W. Rice, - 1

Making the whole number of ballots, - - - 331

From these facts, it is perfectly obvious, that the number

of ballots necessary for a choice is 166 : and as the name of

John Carpenter was borne only on 160 ballots, he was not

elected.

It is bi;: jUr; lo i:ie selectmen to give their own explana-

tion of the manner in which the mistake occurred. They

state that they were not acquainted with the provisions of the

Eevised Statutes on this subject ; the circular issued to the

towns from the secretary's office, to instruct the town officers

in this particular, was accidentall\- prevented from reaching

them until loug after the election. They therefore proceeded

in a manner formerly very prevalent
;
they added all the votes

together, and as there were v^'o persons to be chosen, they

divided the whole sum by four and added one to ascenain

the number necessary for a choice
;
and, calculated in this

way, Mr. Carpenter was declared to be elected. But the ille-

gality of this mode of computation is perfectly obvious.

The comminee therefore report, that John Carpenter, Esq.,

is not entitled to a seat in this house."'

This report was agreed to,^ and the house refused, by a vote

of 167 to 176, to issue a precept for a new election in W'il-

braham.2

WARWICK.

Where a meeting was warned for three o'clock, in the afternoon, and the poll wis

closed in less than two hoars, these circumstances were not considered sufficient,

in the absence of a fraudulent intent, to invalidate the election.

The committee on elections, to whom this case was referred,

reponed thereon as follows :

—

» 62 J. H. 91, 111.
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" Ashbel Ward and others, inhabitants of Warwick, petition

against the right of Lemuel Wheelock, Esq., to a seat in this

house, on the following grounds:

—

1. Because the meeting was warned for 3 o'clock.

2. Because the poll was not kept open two hours.

3. Because freedom of debate was suppressed by the select-

men, with the aid and countenance of the member elect.

4. Because in other respects the letter and the spirit of the

laws and the constitution were violated.

A large mass of evidence was offered to the committee both

by the petitioners and by the sitting member.

From this evidence it appeared to the committee, that the

meeting was warned for three o'clock, P. M., and that the poll

was not kept open so long as two hours. It also appeared

that some persons who addressed the meeting were not able

to express themselves so fully as they desired and intended to

do. But there was no evidence whatever, that the selectmen

interfered to check or prevent debate, or that any hindrance

to a full and detailed expression of opinion arose from any

other cause, than the excitement and consequent disorder of

the meeting; which, as it seems to the committee, existed in

an unfortunate and reprehensible degree.

There was no evidence of fraudulent intent, or of the re-

ception of any illegal votes, or of the rejection of any legal

vote, in consequence of anything that occurred, or from any

cause whatever.

Under these circumstances, the committee do not see that

there is any sufficient cause to vacate the seat of the sitting

member, and they accordingly report, that the petitioners have

leave to withdraw their petition."

This report was agreed to.^

162 J. H. 91, 111.
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UPTON.

A meeting for the choice of representatives may be adjourned from the place where

it was originally called to some other place.

It is competent for a town-meeting, after having voted not to send representatives, to

adjourn to the next day, for the purpose of reconsidering that vote ; and an election

of representatives, effected at such adjourned meeting, without any further vote on

the reconsideration, is valid.

An article in the warrant for calling the meeting for the choice of representatives,

" to determine the number of representatives the town will choose to represent

them, at the general court, to be held at Boston on the first Wednesday of January

next," is sufficient to authorize the choice of representatives.

The report in this case was as follow^s :

—

" The committee on elections report, that Eliab Leland and

others, inhabitants of Upton, petition against the right of

Elijah Warren and Nahiim W. Holbrook to seats as members

of this house, on the ground of the illegality of the proceedings

at their election ; and particularly,

1. Because there was no article in the warrant for the meet-

ing to elect representatives.

2. Because the poll was not opened at the time and place

appointed by the selectmen for the meeting.

The parties were heard before the committee at several sit-

tings, and a great amount of evidence Avas introduced on both

sides.

From this evidence it appeared, that the warrant contained

the following article ; and no other respecting the election of

representatives :

—

' And also to determine the number of representatives said

town will choose to represent them at the general court, to be

held at Boston, on the first Wednesday of January next.'

The meeting was called ' to meet at the public meeting-

house in said town, at ten o'clock in the forenoon.' The

meeting was called to order in the meeting-house at eleven.

Soon after, a motion prevailed to adjourn to Union Hall.

This was a hall built and owned by individuals, about ten or

twelve rods from the meeting-house. The town-meetings had

been always held in the meeting-house, until the hall was
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built, about one year ago. Since then the town-meetings had

been held in Union Hall, and in all instances but one, by-

adjournment from the meeting-house. The reason for these

adjournments was not very clear, but there was some indis-

tinct evidence tending to show, that the objection to the use

of the meeting-house arose from the injury caused by the

town-meetings, and also some difficulty about warming it. It

was proved that Union Hall was perfectly convenient for

town-meetings.

At Union Hall, the polls were opened for governor, lieuten-

ant-governor, and senators. A motion was made not to send

representatives. The house was divided, and counted by the

constable and one of the selectmen. The constable returned

86 for and 85 against the motion ; the selectman returned 83

for and 85 against. The chairman, uncertain what to do,

delayed declaring the vote for some time, while the votes for

governor were being given in ; but finally declared the motion

carried. The voting for governor went on, and between half-

past three and four P. INI. a motion prevailed to continue the

poll open half an hour longer. Before the half hour expired, a

motion 'to adjourn to ten o'clock the next day, for the purpose

of reconsidering the vote not to send representatives,' was made,

and put, and carried. Some witnesses stated, that they heard

the motion only as a motion to adjourn to the next day; but

that they learnt the purpose of the adjournment immediately,

by inquiry of those who stood near them.

The meeting being opened the next morning, the chairman

asked if there were any objections to the meeting, as he wished

them stated and considered then, if any there were. But no

objections were made. The poll was opened, the votes were

received, and the sitting members had a majority of the whole

number of ballots cast. The vote was the largest ever known

in the town. There was no evidence, and indeed no allega-

tion, of any fraudulent intent or unfair practices, on either

side.

The committee are not satisfied, that these circumstances

constitute a sufficient reason for declaring the seats of the sit-
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ting members vacant. And they therefore report, that the

petitioners have leave to ^^ithdraw their petition."

The above repMjrt was agreed to.^

CASE OF ELIPHALET P. HARTSHORN, MEMBER FROM BOSTON.

Petition against an election, upon an understanding between the parties, allowed to

be withdrawn.

The coraniinee on elections reported, "That Charles Panridge

and others, inhabitants of Boston, petitioners against the right

of Eliphalet P. Hartshorn to a seat in thb house, app>eared

before the comminee by their counsel, and stated, that, by an

understanding between the parties, the petition was to be

withdrawn.

The committee therefore report. That the request of the

petitioners be granted, and that they have leave to withdraw

their petition."

Tiiis report was agreed to.^

case of WILLIAM C. BFwOWN, MEMBER FROM BOSTON.

Where a member, who had remoTed his residence from the town, for which he wm
elected, on the ISth of March preceding his election, and had removed back to the

same on the oth of October following, was elected as representatire for such town,

at the succeeding general election in NoTember ; it was held, that he had not been

an inhabitant of the town for a year preceding his election.

The election of "William C. Brown, one of the members re-

turned from the city of Boston, was controverted by Jotham

B. Monroe and others, on the ground, that the member re-

turned was not an inhabitant of the city of Boston, which

he was chosen to represent.''

The comminee on elections made the following report :

—

" Many witnesses were called on the part of the petitioners.

>62J. H 91, lU. sSa]B*,82, 111.
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From their testimony it appeared, that Mr. Brown is the pub-

lisher of a newspaper in Boston, and resided there until the

ISth day of March last. On that day he gave up his house

in Boston, and removed with his family to Chelsea, where he

had hired a house. He took no lease of the house in Chelsea,

but the person from whom he hired it,—^who was the agent of

absent o\sTiers,—testified that Mr. Brown hired the house on

the understanding that he was to hold it for a year, unless the

owners, on their return in May or June, should wish to sell it

;

but this, INIr. BrowTi denied. The agent of the Winnisimmet

ferry testified, that he sold to Mr. Brown, in the middle of

March last, a ticket giving to him and his family free passage

over the ferry between Boston and Chelsea, for one year. It

also appeared, that Mr. Brown left his house in Chelsea and

returned to Boston, and hired a house there, into which he re-

moved with his family, on the 5th of October last.

It also appeared, that Mr. Brown was assessed in May last

in Chelsea, and paid his tax ; and that he was not assessed last

year in Boston.

The constitution (c. 1, § 3, article 3,) declares that * eve-

ry member of the house of representatives, for one year at

least next preceding his election, shall have been an inhabitant

of the town he shall be chosen to represent.'

And the committee are of opinion, upon the facts above

recited, that this constitutional requirement is not complied

\vixh in the case of Mr. Brown.

The committee therefore report, that William C. Brown is

not entided to a seat in this house.''

The report in this case was agreed to, and the member al-

lowed his pay to that time.^

1 62 J. H. 112, 131.
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ADJOURNMENT OF MEETING ON THE FOURTH MONDAY OF

NOVEMBER.

The constitution does not admit of an adjournment of the second meeting for the

choice of representatives, which it provides for being held on the fourth Monday of

November, to a day beyond such fourth Monday.

Meetings for the choice of goremor, lieutenant-governor, and senators, cannot be

adjourned to a subsequent day.

The justices of the supreme judicial court, having been

requested by the house of representatives to give their opinion

on the question, w hether a meeting for the election of repre-

sentatives, on the fourth Monday of November, could be ad-

journed to a succeeding day, addressed the following commu-

nication, in answer thereto, to the house :
—

" The undersigned, the justices of the supreme judicial

court, have taken into consideration the question proposed to

them by the honorable house of representatives, in the follow-

ing words, to wit :
' Does the constitution admit of an adjourn-

ment of the meeting for the choice of representatives, which it

provides for being held on the fourth Monday of November,

to a day beyond the said fourth Monday?' And in answer

thereto they respectfully submit the following opinion :
—

This question arises upon the amendment of the constitu-

tion, which was adopted in 1S31. The leading object of that

amendment was, to alter the time of the commencement of

the political year, from May to Januarj-; and the probable

practical result anticipated from that alteration was, that there

wotild ordinarily be but one session of the legislature, instead

of two, in each year. As incidental to this alteration, it be-

came necessary to alter the time at which the annual elec-

tions should be held. The whole of the provision upon this

subject is in the following words :
* The meeting for the

choice of governor, lieutenant-governor, senators, and repre-

sentatives, shall be held on the second Monday of November

in every year, but meetings may be adjourned, if necessary for

the choice of representatives, to the next day, and again to the

next succeeding day, but no further. But in case a second
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meeting shall be necessary for the choice of representatives,

such meetings shall be held on the fourth Monday of the same

month of November.'

From this provision it seems obvious, that it was not in-

tended by the framers of the constitution, that there should be

any adjournment of meetings, for voting for governor and sen-

ators ; for although there is no express restriction of this power,

yet there is such a restriction by a clear and necessary impli-

cation. The provision, after a direction that the meeting shall

be held for several purposes, that it may be adjourned for one

of those purposes, carries a clear implication that it cannot be

adjourned for the other purposes. This is no otherwise im-

portant to the present question, than as it shews the under-

standing of the framers of the constitution, that towns had no

authority, under their general organization as corporations, to

adjourn meetings held for the purpose of these elections.

But the next clause is more explicit in directing that meet-

ings may be adjourned, if necessary, for the choice of repre-

sentatives to tiie next day, and again to the next succeeding

day, but no further. Here is not only an implication, arising

from the provision for a very special and limited power of ad-

journment, that a general power did not exist; but there are

express words of restriction upon any other power of adjourn-

ing the meetings required to be held on the second Monday

of November, for the choice of governor, lieutenant-governor,

senators, and representatives.

Besides, if there were no restriction on the power of towns,

to adjourn meetings for the choice of representatives, meetings

might be continued by adjournments, quite up to the time of

the meeting of the legislature. But we think it Was the obvi-

ous policy of the constitution to require, that the representa-

tives should be chosen at a certain iixed time, previous to the

meeting of the legislature. The provision of the former con-

stitution, c. 1, § 3, art. 5, was, that the members of the house

of representatives should be chosen annually in the month of

May, ten days at least before the last Wednesday in that

month, which was the commencement of the political year.
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This policy was not apparently intended to be changed by the

amendment, but to be confirmed and carried into effect by

other provisions, limiting the times within which representa-

tives should be chosen. Considering, that in future there

would be but one session of the legislature, within the year,

commencing with the beginning of the political year, there

was good reason for fixing a longer time than formerly be-

tween the choice of representatives, and their entrance upon

their duties, to give them time for preparation. No such limit

is fixed, unless it is done by the provisions cited.

Further, it seems manifest, that it was the intention of the

framers of this part of the constitution, to provide for the

choice of representatives, in a manner as uniform in point of

time and mode of conducting elections, as the different modes

of organization of the diflerent municipal corporations, com-

posed of cities, towns, and districts, would admit. At the

time this amendment was adopted, provision had already been

made, by the amendments of 1S20, for the incorporation of

cities. Boston had already been incorporated and organized

as a cit}', and it was contemplated that other large towns

would soon be thus organized. Salem and Lowell were thus

organized, within a few years after. By the mode of conduct-

ing elections in cities, the polls are opened in wards, where the

people give in their votes ; certificates of these votes are to be

thence transmitted by the ward otiicers, to the mayor and

aldermen, by whom they are to be examined, the results ascer-

tained, and the returns made. The meeting of the voters in

wards, though admirably well devised and adapted to ensure

order, regularity, celerity, and convenience in elections, is not

a deliberative body for any purpose, and they are vested with

no power to discuss or decide upon any question. They have,

therefore, no power to adjourn
;
and, besides, as the votes are

to be transmitted to a central body, in order to ascertain the

result, it would be impossible for the citizens of any ward to

know, at the close of the election, whether a choice of repre-

sentatives had been made or not. Had they, therefore, the

power of voting on any subject, they could not upon this.

52
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From this view of the organization of cities, it is quite mani-

fest, that meetings of the inhabitants could not be adjourned

to complete the choice of representatives. In order, then, to

provide, that the voters of cities might have a second oppor-

tunity to choose their representatives, it became necessary to

make some provision for a second meeting ; and when making

such provision, we think it was the intention of the framers of

the constitution, to make a uniform provision, applicable to

towns and districts, as well as to cities
;
fixing a day for the

second meeting, as they had already fixed a day for the first,

beyond which, if either corporation failed of choosing their

representatives, none could be chosen.

But another and a principal ground of argument is found in

the difference of the provisions, in regard to the first and sec-

ond meeting. The provision in regard to the meeting on the

second Monday of November is, that for the choice of repre-

sentatives, the meeting may be adjourned to the next, and

again to the next succeeding day, but no further. This, for

reasons already adduced, we think, excludes a general or inci-

dental power of adjournment, and limits the power of adjourn-

ment, to the precise cases in which the power is given. But

the provision in regard to the second meeting is, that if a sec-

ond meeting is necessary, it shall be held on the fourth Mon-

day of the same month of November, without any provision

for adjournment. It is true there are no negative words, such

as 'and not afterwards,' or anything equivalent. But it being

manifest, that no general or incidental power of adjournment

for the purpose of choosing representatives was understood to

exist; considering that when it was intended to confer a limited

power of adjournment, it was given in express terms; the fact

that no express power was given for adjourning the second

meeting carries with it a strong implication, that none was

intended to be conferred.

And there appears to be good reason for this distinction.

By the organization of towns, (some very large,) all the voters

must meet together at one place ; at the first meeting they

have many other elections to conduct
;
they meet as a deliber-
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ative body, and may discuss questions and pass votes upon

various subjects, especially upon the question whether they

will send representatives, and how many; they may have

several successive ballotings at the same meeting, until they

make a choice. This great amount and pressure of business

may prevent a town from completing their choice of represent-

atives on the first day, when by having a power to adjourn

from day to day, so as if necessary to extend to the third day,

the election will be completed without the necessity of call-

ing a second meeting. But when a second meeting is called

at the interval of two weeks, the case is of quite a different

character. The single purpose is to choose representatives.

The voters have all had time and opportunity to consult and

deliberate, and mature their opinion respecting candidates.

Under these circumstances they will be likely to come pre-

pared for a decisive ballot. Besides, by fixing the fourth Mon-

day of November as the last day upon which representatives

for the ensuing political year can be elected, the policy of the

constitution is earned out, that the election of representatives

shall be closed, both theoretically and practically, on a fiA'ed

day, by a rule afiecting alike the cities, towns and districts of

the commonwealth. It was intended, we think, that each

town should elect representatives according to its own judg-

ment, and its own views of fitness and expediency in respect to

public interests, without regard to the elections made in other

towns, and without waiting till the elections are necessarily

closed in other municipal corporations, as it might do if no

day were definitely fixed. This policy of closing the represen-

tative elections on a given day throughout the common-

wealth was apparent in the previous constitution, and we
think it was intended to be preserved in the amendment ; and

if this was so, the fourth Monday of November must be con-

sidered as such day.

These considerations are perhaps not entitled to great

weight
;
they would be entitled to none, against a plain pro-

vision. But they may deserve some consideration as indicat-
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ing the general intent of the framers of the constitution, and

in expounding its provisions when the language is not explicit.

But we rely mainly on the terms of the amendment itself

;

we there find, that when a power of adjournment is intended

to be conferred, it is given in a very precise form, and to a very

limited extent. Then, when it provides in the same clause,

that, in case a second meeting is necessary, it shall be held on

a given day, without providing for any adjournment, the

natural and reasonable construction is, that it shall be held

and closed, and the election finished, on that day.

A question occurred to us on the clause, ' but meetings may
be adjourned, if necessary, for the choice of representatives, to

the next day,' &c., whether the term ' meetings ' could not be

applied to all meetings to be held for the choice of representa-

tives, as well those provided for in the subsequent part of

the amendment, to be held on the fourth Monday of Novem-

ber, as to those previously provided for to be held on the

second Monday of November. Considering this question with

some care, we are of opinion, that such a construction would

be forced and unnatural, and could not have been the true in-

tent of the framers of this amendment. The word ' meetings*

in this place follows immediately after the provision, in the

two preceding lines, for meetings for the choice of governor,

lieutenant-governor, senators and representatives, on the second

Monday of November, and then directs that meetings may be

adjourned for one of these purposes; and the first and most

obvious reference is to ' such meetings,' or ' those meetings.'

And further, the word ' next day ' has some significance, it is

a relative word, the question is 'next to what?' and the natural

answer seems to be, next to the second Monday of November,

being the day last before mentioned. Then again the next

sentence begins with the disjunctive conjunction ' but,' and

introduces a new provision, in case the former meetings, with

their two adjournments, shall have proved unsuccessful, for a

distinct and independent original meeting, to be afterwards

held. We think, therefore, the true construction is, that the
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term * meetings,' in the clause providing for adjournments,

applies to first meetings for the choice of governor, senators,

and representatives, and does not extend to the second meet-

ings afterwards directed to be held on the fourth Monday of

November, for the choice of representatives only.

These are some of the principal grounds and reasons for the

opinion, which we have now the honor to submit. That

opinion is, that the constitution does not admit of an adjourn-

ment of the meeting for the choice of representatives, which

it provides for being held on the fourth Monday of November,

to a day beyond the said fourth Monday.

LEMUEL SHAW,
SAMUEL PUTNAM,
S. S. WILDE,
CHARLES A. DEWEY.

' Boston, 11th Feb., 1840."

PAYMENT OF A TAX BY PERSONS SEVENTY YEARS OF AGE.

Ax order was adopted in the house ^ on the 10th of March,

for taking the opinion of the justices of the supreme judicial

court, upon the following questions :

—

" Has every male inhabitant of this commonwealth, who is

more than seventy yeats of age, and has resided within the

state one year, and within the town in which he may claim a

right to vote, six months next preceding any election of town,

county, or state officers, (kc, but has not been taxed within

two years next preceding such election, a right to vote at such

elections ?

If the discretion of the assessors is to be applied in reference

to those who are above seventy years of age, and are possessed

of property, what is the rule which is to govern in those cases,

where such persons would be liable to pay poU taxes, were it

not for the limits of age, assigned by the first section of the

seventh chapter of the Revised Statutes ?

"

I 62 J. H. 323.



414 PAYMENT OF A TAX.

This order was afterwards reconsidered, and the questions

therein referred to a special committee, composed of the com-

mittees on the judiciary and on probate and chancery,^ who
reported thereon ^ the following opinion:

—

" We think that persons more than seventy years of age,

being destitute of taxable property, who would be assessed a

poll tax, but for the exemption by reason of age, are entitled

to vote in the election referred to, being otherwise qualified.

But, persons more than seventy years of age, having taxable

property, which the assessors in their discretion exempt from

taxation, by reason of age, infirmity or poverty, are not en-

titled to vote in such elections."

1841.

COMMITTEE ON ELECTIONS.

Messrs. John C. Park, of Boston, Nathan Durfee, of Fall

River, Amos Spaulding, of Carlisle, Riifus S. Paine, of

West Springfield, Ci/rus Faulkner, of Millbury, Samuel C.

Carter, of Amherst, William S. Bartlett, of Plymouth.

PAYMENT OF STATE OR COUNTY TAX.

In towns where no state or county tax is assessed, the inhabitants are nerertheless

entitled to vote in the election of state officers.

The committee on the judiciary having been instructed,^ by

an order of the house, " to inquire whether any, and, if any,

what further legislation is necessary to secure the right of

suffrage to citizens residing in towns where no state or county

tax is assessed," reported thereon as follows :

—

«62J. H. 346. •S*m«, 420. • Sune, 68.
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" That they have examined this subject with the care which

its importance demanded, and they have now the honor to lay

before the house the result at which they have arrived.

The order directs the committee to inquire, whether any

further 'legislation' upon this subject is necessary; and if they

were confined to a literal construction of the order, it would

be sufficient for them to report, that the right of suffrage, being

secured to the citizens of the commonwealth by the constitu-

tion, no legislation could remedy any infringement of that

right—nothing short of an amendment of the constitution.

But the committee believed, that it was the intention of the

mover, and in accordance with the wishes of the house, that

they should take a larger view of the question, and state their

opinion on the several cases, which gave rise to the order of

inquiry, and of the necessity of any amendment of the consti-

tution.

There are four towns at least in the commonwealth, in

which np state or county tax has been assessed within two

years preceding the recent election, viz. : Edgartown, Tisbury,

and Chilmark, in the county of Dukes county, and Chelsea, in

the county of Suffolk. And it has been questioned and de-

bated, whether the inhabitants of these towns were not, there-

fore, deprived of the elective franchise. The committee be-

lieve, that they are entitled to vote and to be represented, for

the reasons following :

—

The last clause of the third article of the amendments of

the constitution contains the following provision : ' Every citi-

zen, who shall be, by law, exempted from taxation, and who
shall be, in all other respects, qualified as above mentioned,

shall have a right to vote,' &c.

The inhabitants of the towns in the county of Dukes county

contend, that they were exempted by law from taxation. And
it appears, that they were required by law to provide a fire-

proof building for keeping the county records, and that a

sum sufficient for that purpose was accordingly raised by tax-

ation ; but by a resolve of the legislature of April 1, 1839, duly

approved, they were authorized, instead thereof, to provide fire-
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proof safes, and to appropriate the remainder of the money to

defray the contingent expenses of the county. The difference

in the cost of the articles, which they were first required to

purchase, and those which they were authorized afterwards to

substitute for them, has left a sufficient sum in the treasury

to meet the ordinary wants of the county. And the commit-

tee are therefore of opinion, that they were by law exempted

from taxation, and were, on this ground, entitled to vote.

In regard to the town of Chelsea, the 14th chapter of the

Revised Statutes, section 34, contains this provision :
' In the

assessment of county taxes, for the county of Suffolk, the town

of Chelsea shall not be taxed for county purposes.' The com-

mittee are therefore of opinion, that the inhabitants of that

town were also by law exempted from taxation, and were and

are entitled to vote, and to be represented under this clause of

the constitution.

And the committee would beg leave to express the opinion,

generally, that, where no state or county tax has been assessed

upon a town, it would be equivalent to an exemption by law

from taxation, and that the inhabitants of such town would

consequently be entitled to vote.

The committee, therefore, report, that no further legislation

is necessary, and they beg leave to be discharged from the

further consideration of this subject"

This report was agreed to.^

RESIDENCE IN PLACES CEDED TO THE UNITED STATES.

Persons residing on lands purchased by, or ceded to, the United States, for navy

yards, arsenals, &c., in this commonwealth, the state only reserving concurrent ju-

risdiction, as to the service of process therein, are not liable to taxation, and do not

by such residence acquire any elective franchise, legal settlement, or right to the

benefit of common schools, as inhabitants of the towns in which such tenitory is

situated.

The following opinion was given by the justices of the su-

preme judicial court, in answer to certain questions proposed

> 62 J. H. 102, 360.
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to them by the house of representatives, touching the rights

acquired by a residence on territory ceded by the state to the

United States.

"The undersigned, justices of the supreme judicial court,

have taken into consideration the several questions hereafter

stated, upon which the honorable house of representatives has

requested their opinion, by an order passed 6th March, 1841

;

which questions are of the following tenor:—
1. Are persons, residing on lands purchased by, or ceded to,

the United States, for navy-yards, arsenals, dock-yards, forts,

light-houses, hospitals, and armories, in this commonwealth,

entitled to the benefit of the state common schools for their

children, in the towns where such lands are located?

2. Does such residence exempt such persons from being as-

sessed for their poll or estates, in the towns in which such

places are located ?

3. Will such residence, for the requisite length of time, give

such persons, or their children, a legal inhabitancy in such

towns, or in the commonwealth ?

4. Are persons so residing entitled to the elective franchise

in such towns ?

Upon these questions the undersigned ask leave to submit

the following opinion :

—

It is hardly practicable to give a general answer, applicable

to all the cases proposed in the first question ; because the

question may depend somewhat upon the construction of the

different acts, by which jurisdiction has been ceded by this

commonwealth to the United States for various purposes, and

these acts differ essentially from each other. For instance, in

two acts, comparatively recent, one passed 4th March, 1826,

ceding to the United States a tract of land for the erection of

a marine hospital at Chelsea, there is an express proviso and

reservation, that all persons who may remove on said territory

shall be deemed inhabitants of Chelsea, to enjoy the privileges

and be subject to the duties of such inhabitants, except that

they shall not be liable to serve on juries, or do military duty.

Whereas, in the act passed Feb. 20th, 1828, ceding jurisdiction

53
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to the United States of another tract in Chelsea, for the pur-

pose of building a naval hospital, there is no such provision,

and no reservation, except that common to all those acts, of

concurrent jurisdiction for the service of civil and criminal pro-

cess. So, different regulations are contained in several acts

ceding jurisdiction to the United States, for the purpose of

building light-houses, beacons, break-waters, and the like.

Perhaps a fuller and more careful analysis would show, that

when jurisdiction is ceded for the erection of forts, dock-yards,

and works of a purely military and naval character, connected

with the defence of the country and operations of war, the

exclusive jurisdiction is granted to the United States, with the

single exception of service of process issuing under the author-

ity of the state within which such territory is; whereas, if

the object of the cession of jurisdiction is of a civil nature, the

assent of the state is limited and qualified by such reserva-

tions, as the legislature ceding the jurisdiction may think ex-

pedient for the safety and convenience of their own citizens.

But we presume, from the nature and form of the questions,

that it was not the intention of the honorable house to request

an opinion upon all the various acts of cession, by which ju-

risdiction has been granted to the United States, from the

establishment of the general government; these are numerous

and various, and an examination of them would require much

time and labor. "We consider that the questions were intended

to apply to the larger and more important establishments, as

the navy-yard in Charlestown, and the arsenal in Springfield.

The constitution of the United States, art. 1, §. 8, provides,

that congress shall have power to exercise exclusive legisla-

tion, in all cases whatsoever, over all places purchased by the

consent of the legislature of the state in which the same shall

be, for the erection of forts, magazines, arsenals, dock-yards,

and other needful buildings. The jurisdiction in such cases

is put upon the same ground, as that of the district ceded to

the United States for the seat of government
;
and, unless the

consent of the several states is expressly made conditional or

limited by the act of cession, the exclusive power of legisla-
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tion implies an exclusive jurisdiction ; because the laws of

the several states no longer operate within those districts.

The earlier and more important acts of this commonwealth

on this subject were that of 1798, c. 13, granting jurisdic-

tion to the United States of Castle Island and Governor's

Island in the harbor of Boston, and a tract of six hundred

and forty acres in Springfield, for the purpose of erecting forts,

magazines, arsenals, dock-yards, and other needful buildings;

and that of 1800, c. 26, granting the consent of the common-

wealth to the United States, to purchase a tract of land in

Charlestown, described, for the purpose of a navy or dock-yard,

or both, and erecting magazines, arsenals, and other needful

buildings. The territory of the navy-yard was somewhat ex-

tended by the act of 1825, c. 8, but upon the same terms speci-

fied in the original act.

The only limitation or proviso in the act of 1800, granting

the consent of this commonwealth to the purchase of a tract

of land in Charlestown for a navy-yard and other purposes, is

this,—that the consent of the state is granted upon the ex-

press condition, that this commonwealth shall retain a concur-

rent jurisdiction with the United States in and over the tract

of land aforesaid, so far as that all civil, and such criminal pro-

cess as may issue under the authority of this commonwealth,

against any person or persons charged with crimes committed

without the said tract, may be executed therein in the same

way and manner, as though such consent had not been grant-

ed. The same provision is contained in the act of 1798, c. 13,

ceding jurisdiction over Castle Island for a fort, and over a

tract of land in Springfield, for an armory and arsenal.

These provisions have been the subject of judicial consider-

ation and decision in several cases. The leading cases on this

subject in this state are Commonwealth v. Clary ^ 8 Mass. 72,

and Mitchell v. Tibbetts, 17 Pick. 298. Witiiout stating these

cases particularly, we are of opinion, that in cases where the

general consent of the commonwealth is given to the purchase

of territory by the United States, for forts and dock-yards, and

where there is no other condition or reservation in the act
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granting such consent, but that of a concurrent jurisdiction of

the state for the service of civil process, and criminal process

against persons charged with crime committed out of such

territor}', the government of the United States have the sole

and exclusive jurisdiction over such territory, for all purposes

of legislation and jurisprudence, with the single exception ex-

pressed ; and consequently, that no persons are amenable to the

laws of the commonwealth for crimes and offences committed

within said territory ; and that persons residing within the

same do not acquire the civil and political privileges, nor do

they become subject to the civil duties and obligations, of in-

habitants of the towns, within which such territory is situated.

What would be the effect, were other conditions annexed to

the act, granting the consent of the commonwealth to the pur-

chase of territorj', and in terms reserving the full concurrent

jurisdiction of the state : whether the consent would be deemed

legally inoperative, or whether the condition and reservation

would be void, or whether the jurisdiction would be deemed

concurrent, we give no opinion.

We proceed to apply the opinion thus stated to the ques-

tions specifically proposed by the honorable house of repre-

sentatives.

1. We are of opinion, that persons residing on lands pur-

chased by, or ceded to, the United States for navy-yards, forts,

and arsenals, where there is no other reser\'ation of jurisdic-

tion to the state, than that above mentioned, are not entitled

to the benefits of the common schools for their children, in the

towns in which such lands are situated.

2. We are of opinion, that such residence does exempt such

persons from being assessed for their polls and estates to state,

county, and town taxes, in the towns in which such places are

situated.

3. Understanding as we do, by the terms of this question,

that the term ^ legal inhabitancy,' is used synonymously with

* legal settlement,' for the purpose of receiving support under

the laws of the commonwealth for the relief of the poor, we

are of opinion, that such residence, for any length of time, will
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not give such persons or their children a legal inhabitancy in

such town.

4. We are also of opinion, that persons residing on such ter-

ritory do not thereby acquire any elective franchise, as inhab-

itants of the towns in which such territory is situated.

LEMUEL SHAW,
SAMUEL PUTNAM,
S. S. WILDE,
CHARLES A. DEWEY.

Boston, March 10, 184L"

1842.

COMMITTEE ON ELECTIONS.

Messrs. John C. Park, of Boston, William Parsons, Jr., of

Gloucester, Tliomas Bolder, of Lynn, Anthony Shove, of

Dighton, William Ide, of Seekonk, Job C. Stone, of Shrews-

bury, Walter Hillman, of Tisbury.

BELCHERTOWN.

If there are but three selectmen in a town, and one of them becomes incompetent to

act, and a second is elected representative, the third may certify the election, and

the member himself may sign the certificate, even after he has taken his seat, and

his return has been controverted for want of a proper certificate.

It appeared by the report of the committee on elections, to

whom the certificates of the members were referred, that the

certificate from Belchertown was signed by only one of the

three selectmen of that town. On inquiry of the member, the

committee ascertained that one of the other two had removed

from the town, and had thus become incompetent to certify

;
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and that the third was the member himself. Under these cir-

cumstances, the committee allowed the member to affix his

signature to the certificate as selectman, with the date when
he affixed it annexed, and recommended that the election be

confirmed by the house.

The report was agreed to.^

PRINCETON.

If the inhabitants of a town vote, previous to balloting for a representative, to dis-

pense with the check list, an election effected at such balloting is void.

The election in this town being controverted, on the ground,

that, at the meeting when it took place, the inhabitants voted

to dispense with the check list, the committee on elections

reported thereon as follows :

—

" The committee on elections, to whom was referred the

petition of David Wilson and others, of Princeton, against the

seat of Ebenezcr Parker, the sitting member from that town,

report, that having notified the parties, the only evidence

offered in support of the petition was the record of the town

clerk, which was as follows :

—

* FOR REPRESENTATIVE TO THE GENERAL COURT.

The votes having been sorted and counted on the first

ballot, it appeared that no person had a majority of all the

votes given in. Said inhabitants then voted to dispense with

the check list, and gave in their votes a second time, and the

same being sorted and counted, were as follows :—For Eben-

ezer Parker, seventy-seven ; Charles A. Myrick, forty-seven

;

John Myrick, twenty-four ; Israel Everett, one ; Enoch Brooks,

one; John Brooks, one; and Mr. Ebenezcr Parker was de-

clared to be duly elected.'

The above town-record was admitted to be true.

1 64 J. H. 76, 77.
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The committee recommend the adoption of the following

order :

—

Ordered, That the seat of Ebenezcr Parker, returned as a

member of this house, from Princeton, be and hereby is de-

clared vacant."

This report was agreed to.^

The committee on elections also reported certain orders for

the purpose of causing a prosecution to be instituted, for the

illegal conduct of the town and the selectmen, in dispensing

with the check list, which orders were indefinitely postponed.^

A motion was also made for a precept for a new election,

w^hich was refused by the house.^ The member was allowed

his pay.*

CHATHAM.

"Where the selectmen, in the honest belief that illegal votes had been received, over-

turned the box and scattered the votes, and commenced the balloting anew; it was

held, that this was not such an irregularity as would avoid an election subsequently

effected.

The committee on elections, to whom the petition of Thomas

Smith and others, against the election of Ephraim Taylor,

returned a member from Chatham, was referred, reported

thereon as follows :
—

"On the first day of election, after several votes had been

received, two clergymen deposited their ballots, their names

being on the check list; but they were challenged on the spot,

and admitted that they had never been taxed ; a discussion

ensued as to what was to be done, illegal votes having been

admitted, and the chairman of the selectmen removed all the

votes which had been given in, and called upon the voters to

bring in their ballots anew.

At this ballot no choice was effected. When this was known

a motion was made to adjourn to the next day ; but the chair-

man declined putting it then to the meeting, as the votes for

1 64 J. H. 76, 89. « Same, 76, 92, 97. ^ Same, 89, 97. * Same, 90, 96.
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governor, &c., were not yet sealed up. The warrant for the

meeting contained an item of town business. The voters

therefore proceeded to choose a moderator and transact the

town business ;
after the conclusion of which, the member, Mr.

Taylor, declares that the motion for an adjournment was put

and carried. The petitioners, in their memorial, declare that

it was not put. Neither party offered any testimony. The

certificate of the sitting member, with the signature of the

selectmen, bears date the 9th. On the 9th, Mr. Taylor was

elected at the first ballot.

Mr. Taylor, the sitting member, was chairman of the select-

men, but was not a candidate the first day. On the first day

one hundred and forty-four voters answered to their names;

on the second day one hundred and seventy-one citizens voted

;

and Mr. Taylor then had one hundred and nine votes.

The committee are aware that the emptying of the ballot-

box was an irregularity ; and some citizens might have voted

and gone home. In fact, the petitioners alleged that such

was the case, but offered no proof of the fact ; still the com-

mittee see plainly, that the selectmen had discovered that ille-

gal votes had been thrown, and being anxious to avoid future

embarrassments, adopted a course not objected to at the time,

and which was undoubtedly based upon honest and conscien-

tious motives.

As there was no proof offered that any voter had voted and

retired ; as there was no choice among three candidates, upon

the other trial on the same day; and as a new candidate was

set up and elected the next day, when there were twenty-seven

more voters present ; the committee believe that the will of the

majority of the town is fairly, legally and constitutionally rep-

resented by the sitting member, and therefore recommend that

the petitioners have leave to withdraw their petition."

This report was recommitted to the committee on elections,^

who made a second report, as follows :
—

On the 8th of November, the voters assembled and began

voting about two o'clock. Ephraim Taylor, as chairman of

1 64 J. H. 76, 92.
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the selectmen, commenced calling the voting list. When he

bad finished the list, he announced that any legal voter might

now come forward and vote. Upon this, many came forward

and voted. After they ceased to present themselves, the chair-

man announced that, by request, he had added the names of

the four clergymen of the town, and called their names. Two
of the clergymen came forward and voted. Neither of them

was a legal voter, and their votes were challenged on the spot.

Much discussion arose, and the chairman maintained, that a

clergyman could vote without the constitutional qualifications,

until the Revised Statutes were produced and the constitution

read. He then pronounced all they had done wrong, and im-

mediately overturned the hats, and called upon the voters to

bring in their ballots again. They began calling the list of

voters again, and the polls were kept open this second time

about sixty-five minutes, that is, until near sunset. All the

names were again called over, and, at the close, all were in-

vited to come forward and vote. It was proved that ten per-

sons, who voted before the hats were overturned, did not vote

the second time. On counting the votes, it was found that

there was no choice; the votes stood as follows:— T. H. had

sixty-two votes ; J. S. had fifty-four votes ; S. T. had twenty-

eight votes. Thus far, all the testimony agreed. But here

one class of witnesses testified, that the chairman stated that

he had a right to adjourn the meeting without putting it to

vote
;
and, after consulting the other selectmen, as to the hour

to which they should adjourn, he, without any motion made

by any one, declared the meeting adjourned to the next day at

one. Another class of witnesses were as confident, that they

heard a motion made to adjourn till the morrow; that the

chairman of the selectmen replied, that as the votes for gov-

ernor, &c., were not yet sealed up, they could not adjourn ; if

they did, their whole election would be vitiated, and that, as

there was an item of town's business in the warrant, they

must choose a moderator and proceed with that business.

All the witnesses agreed, that a moderator was then chosen,

and the town business transacted ; that their town-meeting

54
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under the moderator never was adjourned, and, after the busi-

ness was completed, the people dropped off, leaving only the

two selectmen and town clerk at the table, one other selectman

and Captain Howes in the room, and a boy or two. The town

clerk and the other selectman, Mr. Doane, both testified that,

as Mr. Taylor, the chairman, finished signing his name to the

return of governor's votes, he threw down his pen, saying, what

shall we do about the motion to adjourn? that they both held

up their hands as voting to adjourn, and that the chairman

declared it to be a vote.

On the other hand, Mr. Nickerson, who was the other select-

man, and Mr. Howes, who was the opposing candidate to

Taylor the next day, both were in the hall at that time, and

both testified, that they knew nothing of any such adjourn-

ment. Many testified that they did not know of any adjourn-

ment except by the chairman of the selectmen, before the

choosing of the moderator, but all these testified that they left

the hall before the lights were brought in ; whereas the select-

men signed and sealed up their votes by candle light.

On the next day the voters assembled, and dropping two of

the candidates, a new one was run, being the chairman of the

selectmen, wlio was not a candidate the first day. The votes

were, whole number, 171
;
Ephraim Taylor had 109; Thomas

Howes, 55
;
scattering, 7. The town record of the 8th con-

tained an entry that the meeting was adjourned to the ninth.

Upon the above statement of facts and evidence, the peti-

tioners contended :

—

First. That the hats containing the votes were illegally

overturned and scattered.

Second. That if they were not illegally overturned, the

next bringing in of the votes was the first balloting; and

that the polls on that occasion were not kept open for two

hours.

Third. That there was no legal adjournment of the town-

meeting from the 8th to the 9th, and that, therefore, all pro-

ceedings on the 9th were null and void.

On the other hand, the counsel for the sitting member con-
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tended, that although there was irregularity in the proceedings

on the first day, there was no fraud ; and that in fact the

irregularity was to avoid illegality, and was the bona fide act

of the chairman, to avoid receiving illegal votes. lie further

contended, that the meeting was legally adjourned, and that

the evidence of the record was on that point conclusive.

The committee were of opinion, that, at the first balloting,

illegal votes having been thrown in, the selectmen who over-

turned the box did it with the best motives, and not with any

fraudulent intent. At the second balloting, there was no

choice, but the polls were kept open to sunset, as long as the

law allowed.

The committee were fully satisfied, that the record of the

adjournment was conclusive upon that point
;
but, if it were

not, they were satisfied that there was an adjournment in

form, after the mass of the people had left the hall.

As twenty-seven more persons voted on the 9th than on

the 8th, and as jMr. Taylor had a large and decided majority,

the committee are of opinion, that the will of the town is

fully represented in the sitting member, and therefore recom-

mend, that the petitioners have leave to withdraw their pe-

tition."

This report was agreed to.^

TEWKSBURY.

Where it appeared, upon examining the record of a town-meeting, that the whole

number of votes recorded exceeded the aggregate of the votes for the several candi-

dates, (one member only being voted for,) evidence was received to explain the dis-

crepancy, and to show that the record was erroneous.

The question in this case arose upon an inquiry instituted

by the house into the correctness of the return from Tewks-

bury.2 It was referred to the committee on elections, and they

reported thereon as follows :

—

" The committee on elections, to whom was referred the

> 64 J. H. 239, 240 , 256. 2 Same, 152.
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orders directing them to inquire into the correctness of the re-

turn from Tewksbury, ask leave to report, that, it having been

stated to them that the record of the November town-meeting

stood as follows :—whole number of votes, 176
;
necessary for

a choice, 84 ; the sitting member had 85. They directed a

summons to the town clerk to appear before them with the

record. On inspecting the record, it appeared, that the figures,

as above set forth, were there recorded. But the committee,

on adding together the votes given for the various candidates,

found that the aggregate amount was 166, and not 176, and

the clerk stated that the 7 in place of the 6 was a clerical error

of his own. The committee therefore request that they may
be discharged from the further consideration of the order."

The report was agreed to.^

METHUEN.

Residence.—Alienage.—Use of check list.—Payment of a tax.—Practice.—Illegal

votes.

The election of Moses Merrill, returned a member from

the town of Methuen, was controverted by S. L. Fogg and

others, on the ground, that seven illegal votes were given

therein for the sitting member, without which he would not

have had a majority.

It appeared, by the town records, that at the meeting on

the 8th of November, 1841, the whole number of votes given

in for representative was 445; necessary for a choice, 223;

Samuel H. Harris had 222 ; Moses Merrill, 221 ;
scattering, 2

;

and there was no choice. The meeting was then dissolved,

and at a subsequent meeting called and held on the fourth

Monday, the whole number of votes given in for representa-

tive was 460
;
necessary to a choice, 231 ; Moses Merrill had

232 ; Samuel H. Harris had 227
;
scattering, 1 ; and Moses

Merrill was declared to be elected.

> 64 J. H. 199.
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The petitioners objected to the votes of Charles Barker,

Joseph C. Emerson, Branch Gutterson, George W. Chadwick,

Daniel P. Eaton, William White and Dudley Smith, all whose

names were borne on the list of voters, and were found check-

ed on the list which was used at the meeting.

The names of Emerson and Gutterson were inserted on the

list as Joseph Emerson, and B. G. Gutterson. They were all

proved by other evidence to have voted at the election, and

for Moses Merrill.

Charles Barker's vote was objected to, on the ground, that

he had not been an inhabitant of Methuen, at the time of the

election, for six calendar months previous thereto. It appeared

in evidence, that in the month of April, 1841, Barker was at

work in a paper-mill in Methuen, and was taxed there as of

the 1st of May following ; that in June of the same year, he

applied to another person in Methuen for employment in put-

ting up machinery, saying that he wished to change his busi-

ness ; that he made an engagement accordingly, by which,

after visiting his friends in Fairhaven, for a few weeks, he

agreed to return on being informed by letter, that his employer

was ready for him ; and that he was written to for the pur-

pose, and came to Methuen, about a fortnight before the elec-

tion. He was not employed, however, according to the agree-

ment, on his return ; but claimed damage for the breach of

contract, and was to be employed afterwards, if the other party

should want him.

The vote of George W. Chadwick was objected to on the

same ground. From his own testimony it appeared, that he

was twenty-eight years of age ; that he then lived at Methuen,

and had lived there twenty-seven years ; that he owned a ten-

ement
; and had household furniture then there ; that on the

8th of April, previous to the election, he went to Nashua, tak-

ing none of his furniture, and only what he wore, with him

;

that he returned on the 8th of May to Methuen, and staid at

home a week ; that he was at home again two or three days

in June, and on the last of July or first of August, returned

home permanently ; that while at Nashua, he was at his
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wife's father's, where he went at the request of his wife's

mother, for a visit, but made a few shoes there in the house ;

that his intention, when he went, was to make a short visit^

certainly to return in May ; and that he paid no taxes and at-

tended no town-meetings in Nashua.

The vote of Joseph Emerson was also objected to, on the

ground of a want of residence. He testified, that in the fall

of 1840, he was at work at Stephens's piano-forte factory in

Methuen
;
that, business growing bad, he accepted an offer to

go to Manchester and make two dozen bureaus ; that he went

there at first principally to carry another person, and when
there, was persuaded to take the job above-mentioned

; that

he agreed to return when Stephens could give him employ-

ment, and had no intention of leaving Methuen permanently

that he received a letter from Stephens in February, 1841, in-

forming him that he had employment for him, and inviting

him to return, which he did in the month of March following.

It appeared, also, that Emerson was twenty-three years old,

and had paid his taxes every year in Methuen; that he had no

family, but had a mother residing in Methuen ; that when he

went to Manchester, he carried his tools and clothes, but left

his old clothes with his mother at Methuen ; and that he voted

in Manchester in March, 1841. When he left Methuen to go to

Manchester, he told Stephens that he would come back at any

time, when he would give him good encouragement. It was

also in evidence, that Emerson was a member of a Metho-

dist church in Methuen, and that when he went to Manchester,

he received a letter of recommendation, which, it was testified

to by one witness, an officer of the church in Methuen, was

only asked for when the applicant intended to remain away

permanently. Another witness, who was a member of the

Methodist church in Boston, testified, that when a man belong-

ing to a Methodist church leaves, intending to be gone some

time, although finally to return, it is usual to take a certificate

with him. When sudi a letter is taken, if the party presents

it at any other church, he must bring back one from that other

church, before he can be readmitted to fellowship.
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The objection alleged against Daniel P. Eaton's vote was,

that he was an alien by birth ; in relation to which it appeared

that his father, who was a citizen of the United States, as

early as 1802, and previous thereto, went to Canada about

the year 1818, where he died in 1836. His son, the voter,

was born in Montreal, in 1818, about seven months after his

parents went there. He had been married and been taxed

there.

The vote of Branch Gutterson was also objected to, on the

ground, that he was an alien born. The father of this voter was

born in Methuen, and was then sixty-two years old ; he resided

in Methuen until he was seventeen years old, when he went

to Haverhill to learn a trade, where he remained until he was

twenty-one ; he then worked in the vicinity until 1802, when

he went to Nova Scotia. He lived in Nova Scotia twenty-

three years, during which time he worked alternately, for seven

or eight years, in Nova Scotia and the United States, and

returned finally to Methuen in 1825, where he had since re-

sided. Branch Gutterson, the voter, was born in the province

of Nova Scotia, came with his father to Methuen in 1825,

where he had since resided, and in June, 1841, was about

twenty-one years of age.

William White, whose vote was called in question, on the

ground of a want of residence, testified, that his family lived

in Methuen, where he had lived almost all his life ; that about

three years previous, being advised to go to the sea-board for

the health of himself and wife, he went accordingly to Salem
;

leaving some of his goods stored at Methuen, where he had

previously kept house ; that his health improved, and his wife

grew worse, by the removal ; that as soon as his wife could be

moved, which was in January, 1840, he carried her back to

Methuen, and boarded her there ; that he went back to

Salem, and boarded and worked there as a shoemaker, visiting

his wife in Methuen, once in four or five weeks, until the 17th

of May, 1841, when he left Salem and travelled with a circus

comi)any through the states and the British provinces, until

the 9th of October preceding the election ; that he had paid
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three tax bills in Salem, and had voted there at two annual

elections; and that if he had been at Salem in November,

1841, he should have voted there.

The vote of Dudley Smith being objected to on the same

ground, he testified, that he had no family, and had lived in

Methuen till the spring previous
; that having no real estate

in Methuen, and for two years having been out of business,

he had been boarding at the tavern there ; that having an offer

of his board to go to Hampton Beach to tend bar, he went

there accordingly, on the 6th or 7th of July, 1841, leaving his

extra and thick clothing at Methuen, and declaring that he

should return in a fortnight ; that he staid longer, and might

have remained still longer, but that tending bar at Hampton
Beach, in the summer, was hard work.

The sitting member offered, and was allowed to give evi-

dence, to prove, that four persons, namely, Luther Parker,

Albert Fales, Nathaniel Mower, and Stephen W. Wise, who
voted at the election against the respondent, were illegal

voters.

Luther Parker, whose vote was questioned on the ground of

a want of residence, had, for the twenty months previous to

the hearing, w^orked in a saw mill at Methuen, being absent

during that time about two months while the water was too

low for working the mill. He had been taxed twice in Me-

thuen. Twice in a year he went to Nashua to visit his wife

and children, who kept house there.

Albert Fales, who was alleged not to have paid a tax with-

in the time required by the constitution, testified, that he first

came to Methuen eleven years before, and remained there until

1837, when he went to Lowell, and remained there and at

New London in New Hampshire, away from Methuen, until

the last or middle of December, 1840. He further testified,

that he paid no tax in 1841, but that he paid a tax in Lowell

in 1840. To contradict this last statement, the respondent in-

troduced a certificate of the treasurer and collector of Lowell,

Bworn to by him, that no man, by the name of Fales, appeared

to have been taxed to the city of Lowell for the year 1840.
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In regard to Nathaniel Mower, whose vote was objected to

on the ground of a want of residence in Methuen, it appeared,

from his own evidence, that he had lived at Methuen since

1835, working at hatting; that he had been absent at times at

Lowell, where he had a wife and children ; that his wife kept

house at Lowell, to the expenses of which he contributed

about 50 or 60 dollars a year ; that he visited his family once

in four, five, or six weeks, remaining with them two or three

days at a time ; and that he had always paid taxes and voted

in Methuen.

It appeared that Stephen H. Wise, whose vote was ques-

tioned on the ground of a want of residence, came from

Hebron, N. H., to Methuen, in 1833, where he remained nearly

six years, with occasional absences of a month or six weeks at

a time. In November, 1838, he went to Danvers, and worked

there until the spring of 1840. He was then absent at various

places, in this state and New Hampshire, until the 19th of

April, 1841, when he returned to Methuen, taking with him

his property from Danvers. He remained in Methuen, and

voted at the election in November, 1841.

The committee on elections, before giving their opinion to

the house, as to the qualifications of the several voters who were

objected to on the one side and on the other, presented their

views, preliminary thereto, as follows :

—

" Joseph C. Emerson voted in Methuen, when there is no

such name on the list, and Joseph Emerson's name is checked,

and there are other similar cases. On this, the question arose

before the committee, whether a person, otherwise a legal

voter, having all the requisites prescribed in the constitution,

became an illegal voter, by not being able to find his name on

the check list.

And on this point the committee believe, that the whole

law regulating the forms and proceedings at elections is

merely directory, and can not deprive a voter of rights which

he holds under the constitution ; that if, for instance, Joseph

C. Emerson was a legal voter in Methuen, was t\;\^enty-one

years old, had lived in Massachussetts one year, and in Me-
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thuen six calendar months, and had paid a tax legally assessed

within two years, the selectmen had a right to receive his

vote, though his name could not be found on the check list.

The committee were obliged to establish in the committee-

room certain principles of the admissibility of testimony,

which they think in accordance with the law of the land. But

as all their doings are subject to the supervision of the house,

they feel it a duty to suggest upon what principles they acted.

1. They allowed either party to prove how a person voted,

and that he did vote, either by the oath of the voter himself,

or of some other person who could verify the fact.

2. They refused to hear testimony of the declarations of a

voter that he voted, or for whom he voted, unless where the

voter himself had been called and declined answering for fear

of criminating himself.

3. They allowed proof from either party, by the voter or

aliunde, as to any fact showing residence or removal, not re-

quiring the voter to be first examined on this point.

4. They freely admitted testimony of the voter's statements

respecting his intentions, motives, &c., bearing upon his re-

movals from place to place, because his intent is the gist of

the matter, and can be gathered as much from his sayings at

the time, as his doings."

The committee, then, applying to the several cases, the prin-

ciples relating to the law of domicil, established by the supreme

judicial court in the cases of Sears, v. Boston, 1. Met. 250,

Thorndike v. Boston, 1. Met. 245, Lincoln v. Hapgood, 11 Mass.

350, and Jennison, v. Hapgood, 10 Pick. 77, reported, that in

their opinion, George W. Chadwick, Joseph Emerson, and

Dudley Smith, objected to by the petitioners, and Luther Par-

ker, Nathaniel Mower, and Stephen H. Wise, objected to by

the sitting member, were duly qualified as to residence, and their

votes properly received ; and that Charles Barker and William

White, objected to by the petitioners, were not duly qualified

as to residence, and their votes ought to have been rejected.

They also reported, that Daniel P. Eaton and Branch Gut-

terson, objected to by the petitioners as aliens, were to be con-



1842. 435

sidered as citizens of the United States, although born in a

foreign country, within the express provisions of the act of con-

gress of the 14th of April, 1802, relative to the children of

persons who then were or had been citizens of the United

States.

The committee further reported, that they were satisfied by

the evidence, that Albert Fales, objected to by the sitting mem-
ber, had not paid a tax legally assessed upon him within two

years, and that his vote ought therefore to have been rejected.

The committee having rejected two votes in favor of the

sitting member, and one vote against him, recommended that

the petitioners have leave to withdraw their petition.

The report, concluding as above, was read and rejected by

the house
;
who, thus, in effect, confirmed the election, without

adopting the reasoning or conclusions of the committee.^

CASE OF FRANCIS J. OLIVER, MEMBER FROM BOSTON.

At the adjourned session, in September, Mr. Francis J.

Oliver, one of the members returned from the city of Boston,

appeared for the first time, and was qualified and took his

seat. Immediately afterwards, a committee was appointed,

(the committee on elections ha\'ing been discharged with the

other committees,) to inquire into jNIr. Olivers right to his

seat.2 The committee reported, in a day or two, that they had

made some progress in the inquiry, but not having been able to

investigate the subject, so far as to arrive at a correct conclusion

in the premises, they asked to be discharged from the further

consideration of the subject. The report was agreed to.^

t
> 64 J. H. 128, 172, 204, 255. > Same, 342. ' Same, 352.
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COLEBAINE.

Bcmoral firom til* toin^ lor viueh M elected, to aaoUkcr town wiUna the stale, k

At the adjourned session, in September, a petition was

received against the right of the member from Coleraine to

hold his seat, and was referred to the committee on the subject

of Mr. Oliver's seat^ The committee reported as follows:

—

" Mr. Hillman (the member) removed firom Coleraine to

Charlemont, about the middle of April last, and is now a resi-

dent of the latter place. The question raised depends entirely

upon the construction put upon the third section of the third

article of the constitution of this commonwealth, upon which

the conunittee are divided in opinion. The committee, bow-

ever, found, on looking into the book of controverted elections,

that a similar case was decided in 1787 {ante, 23) by the house,

in favor of the sitting member. They therefore report, that said

Hillman is entitled to his seat,"

This report was agreed to.-

STITDEXTS AT COLLEGES.

The Tindcrgrmdnates of a college or other Hteraary ioetitiitiaB, rendiag im tke town

where ike mame is erhiMkhed, for Hie porpoee mereiy of jnnmmg ihax stndiee,

and with the intention of retprnmg to their hooes, whenercr their eonneetkm with

andi inetitntmi ihall be £nolTed or Mrered, do not, by their rendence in eadk

town, become legaOj qnaHfied Totcfa thercin.

A PETiTiox of Keyes Danforth and others, complaining that

students residing at Williams college for the purpose of edu-

cation were allowed to vote in Williamstown, and praying

the legislature to pass an act to prohibit such voting, having

been presented and referred to the committee on the judiciary,'

that committee made the following report thereon:—
" In the opinion of the committee, no further legislation is

1 64 J. H. 310. *8mme,36X *Sune,63L
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necessary, to prevent undergradaates of colleges from exercis-

ing the priTilege of voting in the towns where those institu-

tions are simated. The laws now in force are sufficient, if

duly executed. Xo person is entitled to vote who has not

resided within the state one year, and in the town where he

clairas such right, sLx calendar months next preceding the

election ; and he must have attained the age of twenty-one

years, and have paid by himself, his parent, master or guardian,

some state or county tax, which shall, within two years next

preceding such election, have been assessed on him in some

town or district within the commonwealth. The selectmen of

the town are bound by law to make lisis of all qualified voters,

and not to receive the vote of any person whose name is not

borne on such list. K any one knowing himself not to be

legally qualified, shall wilfully give in a vote at an election, he

shall forfeit a sum not exceeding one himdred dollars, K any

one shall wilfully aid or abet any person not legally qualified,

in voting or attempting to vote at any election, he shall forfeit

a sum not exceeding fifty dollars : and if any selectman or

other town officer shall wilfully neglect or refase to f)erform

any of the duties required of them respecting elections, they

shall severally forfeit a sum not exceeding two htmdred dollars.

If an imdergraduate of a college is a resident or inhabitant,

within the meaning of the constitution, is of the required age,

and has paid the tax assessed upon him as above, he is legally

entitled to vote: and the committee are not aware of any

power in the legislature to deprive him of this right, merely by

reason of his being such undergraduate. He has the same

right to employ himself in obtainine a Uterary education, as

in learning or exercising a trade, an art, a profession or agri-

cultural pursuits. But the requirements of the constitution

and laws are not satisfied, by merely abiding or remaining

within the commonwealth and town where the individual

claims to vote. He must go there with the intent, bona jide^

to make it his home—^to obtain a domiciL If his home is in

another state, or in another town in this state, and he is a so-

journer for temporary purposes, merely, intending when those
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purposes are accomplished, sooner or later, to leave the state

or town and return home, he is not liable to the duties nor

entitled to the privileges of a citizen of the town he sojourns

in. This is a question of fact in each case, and the party,

who avers that he has abandoned his domicil of origin and

taken up a new one, is bound to prove it. In determining

this question, his intention is of the utmost importance, and

his acts and declarations are evidence for or against him. By
our law a man cannot be an inhabitant of two towns at the

same time ; but he may be legally an inhabitant of one town,

while residing for temporary purposes in another. If other-

wise legally qualified to vote, he will have the right to vote in

the former and not in the latter town. The right to vote, eligi-

bility to office, and liability to taxes, in one town, are neces-

sarily exclusive of the same rights and liabilities in all other

towns. These rules, applicable to citizens of Massachusetts,

apply with at least equal force to citizens of other states, who
come here, not with the intention of remaining, but with that

of returning to their native state, when the objects of their visit

here are accomplished.

The committee, therefore, in conclusion, are of opinion, that

those undergraduates who resort to a town where a college or

other literary institution is situated, merely for the purpose of

pursuing their studies, and with the intention of returning to

their homes whenever their connection with the college shall be

dissolved or severed, are not legally qualified voters in such

town, and that their votes ought not to be received by the

selectmen of the town.

The committee ask to be discharged from the further con-

sideration of this subject."

This report having been received and read, it was ordered,

that two thousand copies thereof be printed, and that the secre-

tary of the commonwealth be directed to transmit a copy to

each of the towns and cities in the commonwealth.^ The

report was afterwards agreed to.^

» 64 J. H. 110. « Same, 132.
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COMMITTEE ON ELECTIONS.

Messrs. John C. Park, of Boston, James Russell, of West Cam-

bridge, Samuel H. Wallei/, Jr., of Roxbury, Seth J. TliomaSj

of Charlestown, Ensign H. Kellogg-, of Pittsfield, Lewis

Williams, of Easton, Alexander Ingham, of Middlefield.

On the 17th of February, the committee on elections, at the

request of their chairman, were discharged from the further

consideration of the elections in Bolton, Easthampton, North-

borough, Lanesborough, Hawley, and Spencer, and the same

were then referred to

—

Messrs. George Wheatland, of Salem, William Sawyer, of

Charlestown, Samuel Greele, of Boston, Gamaliel Church,

of Westport, Dexter Fay, of Southborough, Stephen L,

WhitCi of Taunton, Stephen Bates, of Charlemont.

CASE OF THOMAS NASH, JR.

A person, who is not returned as a member, has no right to take a seat and act as

such, even though he is duly elected, and ought to have been returned.

An election for the choice of representatives being held at the same time with an

election for register of deeds, votes, bearing the names of persons not resident in

the town, and with the words " for register of deeds " thereon, if deposited in the

box appropriated for the reception of votes for representatives, are not, it seems, to

be counted in making up the whole number of votes given in for representative.

On the assembling of the house, at the commencement of

the session, in January, 1843, and before the organization, two

persons, Thomas Nash, Jr., and Justus White, appeared and

drew seats as members, each of them claiming to be elected

and entitled to a seat, as the representative from the town of

Whately, in the county of Franklin. Neither of them had
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any certificate of his election from the selectmen, as required

by law ; but each of them had in his possession a copy of the

record of the meeting, at which the inhabitants of Whately

ballotted for representative, and was prepared with affidavits

and other evidence to support his claim to a seat Mr. Nash

took and subscribed the oaths of office with the other mem-
bers, and proceeded to act and vote as such. Mr. White was
not qualified, and did not assume to act.

After three ineffectual ballotings for speaker, in which Mr.

Nash was supposed to have voted, it was moved and seconded

to adopt the following order^:—
" Ordered, That Thomas Nash, Jr., claiming a seat in this

house as a representative from the town of Whately, be re-

quested to state, whether he voted in the election of speaker,

at the last ballot."

It being moved and seconded,^ that this order lie upon the

table, the question was taken on the motion, and it appeared,

by the returns of monitors temporarily appointed for the pur-

pose, that there were one hundred and seventy-three votes in

the affirmative, including the vote of Mr. Nash, and one hun-

dred and seventy-two in the negative.^ Before declaring the

vote, it was moved and seconded, that the vote of Mr. Nash

be disallowed.^ This motion was debated at great length,

and the question thereon being taken by yeas and nays, was

decided in the affirmative, by one hundred and seventy-seven

yeas to one hundred and seventy-five nays.^

The vote was then declared in the negative, and the order

was allowed to be withdrawn.^

It was thereupon moved and seconded, to adopt an order,

declaring that neither of the claimants was entitled to a seat,

1 65 J. H. 0. - Same, 6. 3 Same, 7. * Same, 8.

* Same, 10. On this question, Mr. Xash, whose name was borne on a list of the

qualified members prepared for the purpose by the secretary of the commonwealth,

was called and voted in the negative. This was contrary to the rule of parliament,

xiniversally acknowledged, that even a member duly returned shall not vote on a ques-

tion which concerns him personally, but shall withdraw from his seat, and from the

house, when the question is stated. No one, however, objected to the vote of Mr.

Nash ; and the clerk presiding did not feel authorized to omit calling his name,

unless by order of the house.

«65 J. H. 11.
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and prohibiting both from exercising the functions of mem-
bers, until their claims could be investigated.

This order was so modified as to relate, separately, to each

of the persons named in it, and adopted first as to Mr. White,^

without a diWsion, in the following terms :
—

" Whereas, Justus White is here present, claiming to be a

member of this house from the town of Whately, in the

county of Franklin, but without the certificate of his election

required by law
;
therefore.

Ordered, That the said White is not entitled to a seat in

this house, and that he be prohibited from any of the rights of

members therein, until his claim can be investigated by a

committee and decided by the house, in the manner here-

tofore invariably practised in similar cases."

The question was then proposed on the adoption of the

order, in the same terms, relating to Mr. Nash, and decided in

the affirmative, by one hundred and seventy-seven yeas to one

hundred and seventy-four nays.^ On this occasion, when Mr.

Nash's name was called, he did not answer. The house pro-

ceeded, on the next day, and completed their organization, by

the choice of a speaker.

On the 12th of January, Mr. Nash petitioned the house,^

representing that, at a meeting of the citizens of Whately,

held on the 14th of November preceding, he was duly elected

a representative therefrom in the general court ; that the select-

men had refused him a certificate of his election, for want of

which the house had refused him a seat; and praying the

house to inquire into the, matter, and if the fact of his election

should appear, to allow him to take his seat as a member.

This petition was referred to the committee on elections,

who reported thereon* as follows :
—

" The committee commenced their investigation of the testi-

mony in this case by observing, that, there being no certificate

of election from Whately, in the hands of any person, the

prima facie case is, that no person has been elected a repre-

sentative from that town, and the full burden of proof to make

1 65 J. H. 12. « Same, 13. ' Same, 32, * Same, 299.
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out a case beyond reasonable doubt, is upon any one assuming

to claim the seat.

The first evidence, which the committee found in the case,

was the record of the town-meeting on the fourteenth of No-

vember, which goes directly to confirm the truth of the above

prima facie case.

The record showed, that Thomas Nash, Jr. had 118 votes

;

Justus White, 117; Charles Williams, 1; Horace W. Taft, 1;

and that it was declared *no choice,' and that thereupon it was

voted not to send.

The committee have, in all their investigations, endeavored

to uphold the high and responsible office of selectmen, as it

has existed in this commonwealth, and did exist before the

constitution. The duty of a clerk is simply to record the acts

and doings of the town, as declared by the selectmen.

Still the committee are of opinion, that if any fact is re-

corded in the town clerk's record, which is declared by any

claimant to be untrue, it is lawful for that claimant to intro-

duce evidence to show that his allegation is true.

In pursuance of this ruling, the claimant was permitted to

introduce testimony to show facts which would contradict the

record. Testimony was therefore introduced tending to show,

that persons not entitled to vote voted at that election, and

that some who were legal voters were refused a right to vote.

Testimony was further introduced tending to show, that the

two scattering votes were thrown for persons not eligible, and

that the same ought not to have been counted as ballots.

The committee submit to the house the evidence relative to

.

illegal voting, and merely add their own conclusion, that they

see no reason to reject any of the votes which Vvcre received.

Neither do they find any reason, why the rejected vote was

not properly refused ; and as to all but one of these votes, the

committee were unanimous. Upon that one, which was the

vote of Abner Field, the house is respectfully referred to his

own testimony. [See the counter report.]

In reference to the scattering votes, the committee observed,

that if either of them had been counted, it would have pro-
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duced the same result, viz., no choice. The claimant therefore

assumed the burden of proof, to show that the vote for Hor-

ace W. Taft, and the vote for Charles Williams, were each

and both of them for persons not eligible, and therefore ought

not to have been counted.

There is positive testimony, that the vote for Taft, was

thrown by a person who intended to vote for Justus White

as representative, and who afterwards claimed a right to

vote for White, and was refused. The committee saw plain-

ly that the vote for Taft was a ballot under the statute, so

far that it exhibits the wish of a voter adverse to the claimant,

Mr. Nash.

The committee found contradictory testimony relative to

the vote for Williams ; whether it had or had not on it any

writing tending to show that it was for a person ineligible,—and

as a doubt remains in the minds of the committee, they are of

opinion, that the claimant has not made out his case in this

point, the burden of proof being upon him.

Although the committee reject the vote given for Taft,

on the ground, that Mr. Wells testifies, that he deposited

that vote for ' register of deeds,' and that he subsequently

claimed to vote for representative, and was refused, as his

name had been checked, when he deposited the ballot for Taft

in the representative box
;
yet they are of the opinion, that

the selectmen were bound to count the votes for Taft and

W^illiams, in ascertaining the whole number of ballots ; unless

they had decided to allow Mr. Wells to rectify his mistake

and vote for representative, in which case they should have

rejected the vote cast for Taft.

The statute in relation to this matter is so clear, that it can-

not be mistaken,—and as the present case is one in which the

committee are called upon to set aside the record, upon the

ground that the doings of the selectmen were incorrect,—^it

becomes the duty of the committee and the house to refer to

the law. Rev. Stat. c. 4, § 13, which is as follows :

—

* In order to determine the result of any election in this

commonwealth, the whole number of persons, who voted at



444 CASE OF THOMAS NASH, JR.

such election, shall first be ascertained, by counting the whole

number of separate ballots given in ; and no p)er3on shall be

deemed and declared to be elected, who shall not have receiv-

ed a majority of the whole number of ballots ; and in ail

returns of elections, the whole number of ballots given in

shall be distinctly stated ; but blank pieces of paper shall not

be counted as ballots.'

Again, c. 5, § 7, prescribes ' that the election of representa-

tives shall be recorded in the town records, together with the

whole number of votes given in, and the names of all the per-

sons for whom they were given.'

It will be observed that nothins: is said as to inelionble can-

didates, but a vote given for any person is to be recorded.

The practice in congress has been to count all ballots, and

even blanks, in determining an election ; but a practice has

occasionally obtained in this house, in convention, of treating

ballots for unconstitutional candidates as blanks. Your com-

mittee, however, are not aware that any member was ever

returned to this house, or established in his seat here, by the

rejection of ballots for ineUgible candidates, which would, if

counted, have changed the result.

In anticipation of the possibility of such a result, and in

consequence of an order having been submitted to the com-

mittee on this subject by the house, it becomes important that

this question should be brought distinctly before the house for

their judgment
;
inasmuch, as although there are difficulties in

the minds of the committee in this case, in consequence of the

uncertainty as to the Williams vote, and owing to the vote of

the town on the 14th, not to send, which vote might have

been rescinded then or on the .28th
;
yet, after all, another and

a very grave question is, will the house allow a person to

take or hold a seat as a member, who has not a majority of

the ballots cast by legal voters ?

May not every legal voter, relying on the thirteenth sectioQ

of the fourth chapter, say, that ' vote for whom I may, if I

vote for any person, my ballot must be counted to determine

the whole number of ballots.' And again, where there is
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voting going on, at the same time, in three different boxes,

may not a voter, by mistake, deposit the wrong ballot in the

representative box ? And then, though he is punished for his

neglect, by failing to have his vote count affirmatively for his

favorite candidate, will the house go further, and say that his

ballot shall not be counted to ascertain the whole number of

ballots ? We think not.

The committee desire to present another view of this case,

to which we have already alluded in part, which somewhat

divests it of any embarrassment upon the subject of this

count.

It cannot be doubted, that the selectmen are the competent

authority to act and pass upon the votes during the continu-

ance of the town-meeting. The selectmen, exercising their

authority, declared to the town that there was no choice. No
objection was made at the time to this declaration, and it is

not pretended that there was any fraud, connivance, or inten-

tional misconduct, in the selectmen, in this declaration.

The town, if they had seen proper, might have proceeded to

another choice at that time ; but on the contrary, a motion was

immediately made, and deliberately carried, not to send a rep-

resentative.

It will be observed, that all this took place at the meeting

on the second Monday of November
;
and, by the statute, the

town, or any ten voters of the town, might have asked for a

meeting on the fourth Monday of the month, and it was not

done.

The vote, therefore, * not to send,' remains ; and that de-

liberate act of the town, being an act within their power,

and which they might have reversed, if they had chosen, on

the fourth Monday, ought not to be reversed by the legis-

lature, without full and conclusive and satisfactory evidence,

that the people had already chosen some one to represent

them ; and that this result had been announced in the meet-

ing ; and therefore, that they had no right to vote not to send.

The committee, therefore, recommend the adoption of the

following order :

—
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Ordered, That Thomas Nash, Jr., the petitioner, have leave

to withdraw his petition."

A counter report was also presented at the same time, signed

by three members of the committee, (Messrs. Thomas^ Russell^

and Williams^) as follows :

—

" The committee on elections have divided on the case of

Thomas Nash, Jr., of Whately, and it becomes necessary for

the undersigned to make their report :

—

They do not present it as the minority report, but, in fact, as

the majority report, in so far as the conclusion is concerned,

namely, that Mr. Nash is entitled to a seat in this house.

This conclusion they regard as the legitimate deduction from

the votes taken in the committee, on the several points

raised in the inquiry. No other conclusion can be fairly drawn

from those votes, which are to the following effect, and estab-

lish, by a majority of the committee, these facts :

—

1st. That all the votes given to Thomas Nash, Jr., the claim-

ing member, namely, 118, are legal votes.

2nd. That Noah Dickinson and Asa Belden w^ould have

voted for Mr. Nash, if Porter Wells and Calvin Wells had been

allowed to vote for Justus White, and that these two on both

sides are balanced, and not to be counted either way.

3rd. That the votes of John Brown and Willard Belden,

which were duly offered in town-meeting for Thomas Nash,

Jr., and rejected by the selectmen, were unlawfully rejected,

and ought to have been received and counted for Mr. Nash

;

the said Brown and Belden being qualified voters, and having

taken all the preliminary steps to entitle them to vote.

4th. That Justus White, the opposing candidate to Mr.

Nash, has shown no claim whatever to a seat in this house.

5th. That the vote for Horace W. Taft, of Sunderland, for

register of deeds, ought not be counted. On these points the

committee are agreed. This would make the whole number

^ of votes 236 : of which Thomas Nash had 118 ; Justus White

had 117 ; * Charles Williams of Deerfield, for register of

deeds,' 1. On the exclusion of the vote for Charles Williams,
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of Deerfield, for register of deeds, the vote in the committee

was 3 to 3, the chairman not being present.

If the Charles Williams vote is excluded, which it ought

to be, in the opinion of the undersigned, as well as the vote

for Horace W. Taft, then Mr. Nash was elected.

But even if that vote is counted against Mr. Nash, still, as

the undersigned view it, Mr. Nash is elected by excluding the

vote of Abner Field, who voted against Mr. Nash, and who

was not a legal voter. It was proved that Field voted for

Justus White, and it was contended, on the part of Mr. Nash,

that Field was not a legal voter. On this question the vote

in the committee stood 3 to 3, the chairman being absent.

But the chairman comes to the same conclusion, as we under-

stand it, and which is in strict conformity to his own decision

in the case of Methuen, reported at the last session of the

legislature, that Field w^as not a legal voter, and hence his

vote ought to be excluded. This would leave (even counting

the Williams vote for register of deeds,) the following result

:

Whole number of votes as counted by the selectmen, 237

Deduct the Horace W. Taft vote, - - - 1

" Abner Field's illegal vote, - - - 1

— 2

Would leave, 235

Necessary to a choice, 118

Thomas Nash, Jr., has 118

Justus White 117, less 1 by the illegal vote of

Abner Field, 116

Charles Williams, for register of deeds, - - 1

Thus, by rejecting the Horace W. Taft vote, and the vote

of Abner Field, in which a majority of the committee agree,

it is in fact decided that Mr. Nash has a majority of all the

legal votes given for representative, and such ought to be the

conclusion of the report.

The only ground taken to obviate this conclusion, as we
understand it, is, that after the votes were counted, and no
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choice declared by the selectmen, the town voted not to send

a representative to the general court the present year.

An answer to this is, that such a vote, taken after a ballot,

cannot invalidate a choice, if any person had received, previous

to such vote, a majority of the legal ballots for representative.

Any other conclusion would put it in the power of a minor-

ity, who should happen to remain in town-meeting, after the

result of a ballot that showed a majority for a candidate, to

set it aside by declaring no choice, and voting not to send.

An election, made after a vote not to send, is void, but a

vote not to send cannot invalidate an election already made

by a majority of the legal votes given for a representative.

This point was settled as early as 1787, in the case of the

town of Paxton, (a7ite, 20,) and has never since been ques-

tioned in any decision. In that case the selectmen refused to

give Hezekiah Ward a certificate of election, alleging that a

meeting was held in that town for choice of representative,

which was very thinly attended, at which it was voted to send

a representative, and Mr. Ward was elected; that the said

meeting was adjourned, and at the adjournment thereof, when

a much larger number of the inhabitants was present, it was

voted to reconsider the vote passed at the previous meeting

;

that Mr. Ward was present at said adjourned meeting, and

was also informed of the reconsideration by one of the select-

men, but nevertheless claimed his seat.

Upon this state of facts, the petitioners had leave to with-

draw, and Mr. Ward held his seat.

If, therefore, Mr. Nash had a majority of the votes cast for-

representative in the town of Whately, on the first ballot, no

subsequent act of the town could deprive him of his seat

The same point is settled in Mr. Fuller's case, in the to\^Ti

of Holland, {atite, 366). The town voted to send a represent-

ative, and a ballot was had. The selectmen declared no choice.

Several other ballots were had without a choice ; and then the

town voted to reconsider the vote to send, and the meeting was

dissolved. Mr. Fuller claimed his seat on the ground that he

was chosen on the first ballot The committee on elections
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were satisfied that he did have such majority, and reported

accordingly.

The chairman of the present committee on elections was

also chairman of the committee in Mr. Fuller's case, and

though he dissented from the report in his favor on another

ground, viz. : that Mr. Fuller had obtained votes by the pro-

mise of a treat given to the voters, in the nature of a bribe,

yet he " concurred with the majority in reference to all the

facts stated in their report," and did not rely on the votes of

reconsideration and not to send, as affecting the balloting

which had previously been had.

On these grounds, the undersigned think they have a right

to put it to the house, that the only fair deduction, from the

votes of a majority of the committee, on the several points

raised in the case of Mr. Nash, is, that he was duly chosen a

member of this house, and is entitled to his seat. But the

undersigned go further, and maintain that the votes for regis-

ter of deeds should not be counted, and that upon the face

of the record, as well as all the facts in the case, j\Ir. Nash

was duly chosen a member of this house.

The question as first presented upon the record was solely

whether two votes, given for ineligible persons, should be

counted. But in the investigation before the committee, the

petitioners alleged that four votes had been illegally received

for ^Ir. Nash, and two votes for Mr. White rejected. On the

part of Mr. Nash, it was contended that four legal votes had

been rejected that were offered for him, and that one illegal

vote had been received for Mr. White. The proof satisfied

the committee, that all the votes for i\Ir. Nash were legal, and

that two more votes for Mr. Nash than for Mr. White were

rejected that ought to have been received.

The only fact in the case on which the committee differ is,

whether Abner Field, who voted for White, was a resident in

Whately.

The following is a copy of the entire record of the meeting

for choice of representative and for register of deeds, on the

57
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14th day of November in the town of Whately. The whole

record should be taken together, that the intent of the voters

may be fairly understood.

COPY OF RECORD.

' The following is a copy of the votes cast in the town of

Whately, for representative to the general court, Nov. 14th,

1842.

For representatives to general court,—^r^^hole number of

votes, two hundred and thirty seven.

For Thomas Nash, Jr., one hundred and eighteen.

" Justus White, one hundred and seventeen.

" Horace W. Taft, one.

" Charles Williams, one,—declared,—no choice.

Voted not to send a representative to the general court the

present year.'

The following is a copy of the warrant and the doings of a

meeting held in the town of Whately, Nov. 14, 1842, for the

choice of a register of deeds for the county of Franklin.

* Franklin, ss. To Samuel B. White, constable of the town

of Whately, greeting : In the nan^e of the commonwealth of

Massachusetts, you are required to notify and warn the inhab-

itants of the town of Whately, qualified to vote in elections,

to meet at the meeting-house near the centre of said town, on

Monday, the fourteenth day of November, inst., at one o'clock,

P. M., to act on the following articles, viz :

Art. 1st. To choose a moderator.

Art. 2d. To bring in their votes for a register of deeds for-

the county of Franklin.

And you are directed to serve this warrant, by posting up

attested copies thereof, at each of the public meeting-houses

in said town, eight days at least before the time of holding

said meeting.

Hereof fail not, and make due return of this warrant with

your doings thereon to the town clerk, at the time and place

of meeting aforesaid.

Given under our hands, this third day of November, in
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the year of our Lord, one thousand eight hundred and forty-

two.

PLYNA GRAVES,
SETH BARDWELL,
RODOLPHUS SANDERSON,

Selectmen of Whately.

Fratiklin, ss. WJiately, Nov. oih, 1842.

I have served this warrant by this day posting up attested

copies of the same in each of the public meeting-houses in

said town, eight days before the time for holding said meeting.

SAMUEL B. WHITE,
Constable of Whately.'

* At a legal meeting of the inhabitants of the town of Whate-

ly, qualified to vote in elections, held according to the forego-

ing warrant, Nov. 14, 1842, the following votes were given

iu, viz. :

—

For register of deeds, Charles Williams had eighty-five.

" " Horace W. Taft, " seventy-six.

" " " Waitstill Hastings " twenty-seven.

" " " Almond Brainard " three.

Voted to dissolve the meeting. A true copy of record,

Attest, SAMUEL LESURE, Town Clerk.'

The facts here disclosed are, that Horace W. Taft and

Charles Williams were voted for, for register of deeds, at the

same meeting at which a representative was voted for, and

that, excluding the two votes for ineligible persons, given for

register of deeds, and not for representative, Mr. Nash had a

majority of the legal votes of all voting for representative.

The committee agree in all the points raised in Mr. Nash's

case, except two, viz.

:

1st. Whether the two register votes ought to be excluded,

which would elect Mr. Nash.

2d. Whether Abner Feld was an illegal voter, and his vote

should be excluded, which would also elect Mr. Nash.

On the first point, the undersigned rely on the practice, al-

most uniformly recognized by the house, of not counting votes
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for persons ineligible to the office for which the votes appear

to be cast.

This rule has been recently recognized and applied by the

common council of the city of Boston, by a vote of thirty-one

to eight, to the exclusion of three democratic members return-

ed from ward one, in that city. In that case, three votes cast

for persons not resident in ward number one, and therefore

ineligible, were excluded from the count, although the ballots

bore no designation but the names of the persons voted for.

We refer to this case because it was decided, upon the opin-

ion of a distinguished legal gentleman, Hon. John Pickering,

the city solicitor ; who was consulted by the common council,

and founded his opinion entirely upon the course of proceed-

ings and the precedents established by the legislature of Massa-

chusetts. In that opinion he says:—
* The same word, the word inhabitajiti being used by the

constitution, in describing this qualification of the representa-

tives of towns, and by the city charter, in describing the same

qualification of the representatives of the wards of the city,

the precedents (from elections in the house) are entitled to the

highest consideration; and, in the absence of decisions to the

contrary, in cases of municipal elections, they appear to be

decisive authorities for the conclusion, that any votes given for

a person as representative of a ward, when it is ascertained

that he was not an inhabitant of said ward, would be deemed

in law to have been erroneously given, and ought not to be

counted by the common council, when that body should be

called upon to exercise its right of judging upon the election,

of its members.' The Whately case is much stronger than

this. The votes for Taft and Williams were not only given

for persons not resident in the town, and therefore ineligible,

but they bore on their face the intent of the voters, not to cast

them against any candidate for representative. On both votes

were the name of the town, and * for register of deeds.'

The two pieces of paper read thus, ' Horace W. Taft, for

register of deeds ;' * Charles Williams, of Deerfield, for register

of deeds.' This is proved by the depositions of the three se-
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lectmen, who testify to the word ' Deerfield,' on the Williams

vote, and by the deposition of Josiah Allis, who testifies to

the words, ' for register of deeds.'

Let us then apply the test of the intent of the voters, which

ought to govern.

Did Mr. Nash receive a majority of the legal voters, voting

for representative ?

This is the test which the supreme judicial court have ap-

plied in the case of Elisha Strong-, Petitioner, 17 Pick. 493.

They there say :—
' All the votes should be counted for the

persons for whom they were intended, whether designated by

residence or other addition, or not.' ' The only object should

be to ascertain the expressed will of a majority of the electors.

If the evidence is such as to produce reasonable conviction of

the wiU of the electors, expressed by their ballots, it should be

allowed to have its legitimate effect.'

This is all we ask in the case of Mr. Nash. Again, apply-

ing the test of common sense, is it possible to suppose that in

the town of Whately, where all the voters must be known to

each other, two voters would each deposit a vote for a non-

resident known to aU to be a non-resident, with the name of

another town on the vote, and the words ' for register of deeds,'

with the intent to have those votes count for a representative

from the town of ^Yhately, especially when a box was open

at the same time, for votes for register of deeds ?

In this view of the case, it is not necessary for the house to

decide, whether votes for ineligible persons, aside from the in-

tent of the voter, ought to be counted or not. They have

only to decide whether votes plainly not given for a represent-

ative, but for another officer, ought to be counted, contrary to

the obvious xsill of the electors, who cast them against neither

candidate for representative, and with no intent to defeat the

election.

The committee all agree, that the vote for Horace W. Taft

should not be counted, because the voter who cast that ballot

testified, that he intended it for register of deeds. The person

who deposited the vote for Charles Williams, for register of
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deeds, has not been produced, and is not known. Is not his

intent as clearly shown by the designation on his ballot, as if

he also had testified, that he did not intend that vote for a

representative from the town of Whately ?

The same reasoning that excludes the first, founded on the

intent of the voter, must apply to the last, and therefore, both

stand on the same ground, and both ought to be excluded, and

Mr. Nash is entitled to his seat.

The second and only other ground of difference in the com-

mittee is as to the legality of the vote of Abner Field. Even

granting what our colleagues on the committee assume, viz.

:

that the Charles Williams vote should be counted against Mr.

Nash, still, if the vote of Mr. Field for White was an illegal

vote, Mr. Nash is elected.

The deposition of Mr. Field is conclusive on the question

of residence. He testified, that he had resided with his father

in Hatfield for eight years, and held a farm there ; that he

came to W^hately on the 29th of March, 1842, to work as a

hired man, for seven months, for Charles Russell ; that he in-

tended to return to Hatfield at the expiration of the term for

which he had let himself ; that he used to return home to his

father's on Sundays, as often as once in two weeks, as a

general thing; that he considered it his home at Mr. Rus-

sell's during the first part of his stay there ; if he had been

sick, he should probably have been carried to his father's, and

during this time he intended to return to Hatfield at the ex-

piration of his time ; in July, he had an opportunity of hiring

a farm in Whately, and letting his farm in Hatfield, w^iich-

was the cause of his changing his mind about returning to

Hatfield ; about the 2oth of July, 1842, he determined to

take the farm in Whately, and become a resident there ; that

before the 25th of July he continued to intend to return to

Hatfield at the end of the seven months ; that he hired the

farm in Whately on the condition that if the owner sold it, he

was to give it up, and he let his farm in Hatfield, on the con-

dition that the occupant was to give it up, if he wished to re-

turn. The owner of the farm in Whately had given him
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notice that the farm was sold, and the purchaser was about

moving into the house. He expected to return to Hatfield

when he left that farm. On the 13th of October, 1842, he

was published in Hatfield to be married, and took his certifi-

cate from the town clerk of Hatfield, and was not published

in Whately. He adds, that on the day of the election (No-

vember 14th) he had resided in Whately w^ith the intention of

remaining there, from the 2-3th of July last.

Applying to this state of facts the law of residence, as settled

by the supreme judicial court, in the cases of Thorndike v. Bos-

ton^ 1 Met. 242, and Sears v. Boston^ ib. 256, and as construed

uniformly by the house, in all cases of contested residence, the

intent must fix the period of a change of residence. In Abner

Field's case, he did not change his fixed residence in Hatfield,

but was a legal voter there until the 25th of July, 1842, less

than six months before the election. It may even be doubted

whether he changed his residence then, as his residence in

"Whately depended upon the contingency of the farm he hired

being sold.

His obtaining his own publication in Hatfield, on the 13th

of October, which the law requires shall be taken out in the

town where a man dwells, brings his intention down to a

month within the time of casting his vote.

The consideration of this whole case is thus narrowed down

to two single points, which are presented for the judgment of

the house, namely :

—

1. Ought the vote for Charles Williams, for register of

deeds, to be counted against jMr. Nash, as a vote for represent-

ative ?

2. Ought the vote of Abner Field to be counted as a legal

vote?

If either of these questions is settled in the negative, Mr.

Nash is entitled to his seat. We think that both should be so

settled. We then, also, have two legal votes that would

have been given for Mr. Nash, (namely. Brown and Willard

Belden) wrongfully excluded by the selectmen, against which

there is no offset
;
and, in the whole view of the matter, if the
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design is to give effect to the declared will of the electors,

* under the guidance of good practical sense,' we see not how
the house can refuse to recognize Mr. Nash as legally chosen

a member by a majority of all the legal voters voting for rep-

resentative, or claiming the right to vote.

We therefore recommend the adoption of the following

order : Ordered, That Thomas Nash, Jr., is entitled to his seat

in this house.-'

The rejxjrt was first amended by substituting, for the con-

clusion thereof, the conclusion of the counter report, and then

accepted; and it was accordingly

—

Ordered, That Thomas Nash, Jr., is entitled to his seat in

this house.^

ROWLEY.

The orertoming of the ballot-box, and thereby breaking np a balloting which had

commenced, under a belief on the part of the selectmen, that a person had voted

twice, is an irregularity ; but if done without any fraudulent purpose, and especially

if it receives the tacit assent of the electors, and is further acquiesced in by a rote

not to dissolve the meeting, it is not sufficient to invalidate an election subsequently

effected.

Where a meeting for the choice of representatives, which was fully attended, refused

at a late hour to dissolve, but proceeded to ballot again, and the selectmen, after

the lapse of from twenty to thirty minutes, closed the poll, just before the sun was

set, it was held, that the conduct of the selectmen, in thus closing the poll, furnished

no evidence of an intention on their part to prevent electors from voting.

The election of Luther Moody, returned a member frona.

this town, was controverted by Benjamin H. Smith, and sixty

others, on the following grounds, stated by them in their

petition :
—

" The facts are these :— No choice of representative was

made in said Rowley until the fourth Monday of November,

and then in this wise. The meeting was opened at 9 A- M
One balloting was had before dinner, which resulted in no

choice ; the highest candidates having as many votes as the

1 65 J. H. 373, 374.
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said Moody had when he was elected, and still wanting many

votes of an election. The meeting was adjourned to the after-

noon ; and on the first balloting after dinner, when the votes

were nearly or quite all in, and the poll had been opened from

one to two hours, it was said by the selectmen that one man
had put in two votes

;
whereupon, without closing the poll or

counting the votes, the selectmen emptied the ballot-box upon

the floor of the house, and proceeded to ballot again. If any

choice had been effected at that ballot, Moody was not elected,

as he was not a candidate at that time. jMany of the voters

had left the house, and did not cast their votes on the last

ballot. And furthermore, the poll on the last balloting was

kept open only fifteen or tv\'enty minutes, to the extent, being

closed by the chairman of the selectmen before sunset, and in

the face of numerous objectors and voters, who w^ere within

the house, and hurrying to the box, and who would have

turned the scale if they had been allowed to vote. In addition

to this, it is believed that many names were not checked be-

fore the votes were deposited."

The committee on elections, to whom the case was referred,

reported a statement of the evidence, from which it appeared,

that the allegations in the petition were substantiated on the

hearing. It also appeared, that after the ballot-box had been

emptied by the selectmen, which was done without any fraud-

ulent purpose on their part, the selectmen forthwith proceeded,

without objection, to another balloting; that immediately pre-

vious to the last balloting, at which Moody was elected, the

electors refused to dissolve the meeting ; and that when the

balloting had lasted from twenty to thirty minutes, the chair-

man of the selectmen gave notice, that if no person in the

house wished to vote, he should close the poll; and, no one

coming forward to vote, he closed the poll at once, just as the

sun was nearly out of sight.

The committee concluded their report as follows:—
" The warrant for the meeting contained no notice how long

the poll was to be kept open.

The record of the meeting shows, that on the first ballot

58
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the whole number of votes was 156 ; Thomas E. Payson 67

;

Daniel N. Prime 66; scattering 23. On the second ballot,

whole number 142 ; Thomas E. Payson 60 ; Daniel N. Prime

41 ; Luther Moody 28 ; and scattering 13. On the third ballot,

whole number 138; Thomas E. Payson 52; Luther Moody 65;

and scattering 13. On the fourth ballot, whole number 132

;

Luther Moody 69; Thomas E. Payson 42; and scattering 21.

The committee, in view of all the facts of the case, were of

opinion, that the overturning of the ballot-box by the selectmen,

under an impression and belief that a person had voted twice,

was an irregularity ; but that as it was done without a fraud-

ulent intent, received the tacit assent of the town present, and

was further acquiesced in by the town's subsequent vote,

refusing to dissolve, and was followed by a ballot but little

diminished in numbers, they did not think it should vitiate the

election and deprive the town of its representation.

The committee were further of opinion, that the poll might

possibly have been kept open longer, and possibly votes might

have been received, which would have varied the result. Yet

the town at a late hour had by vote refused to dissolve, show-

ing thereby a strong desire to be represented. It was the duty of

the selectmen, as far as possible, to prevent that wish from being

thwarted by any breach of the (commonly called) sunset law.

The committee were by no means led to believe, that there

was any intention on the part of the selectmen to prevent citi-

zens from voting ; all those, who it is represented were late,

and were excluded, had been at the meeting in the course of

the day, and went away, relying upon their own calculations

of a seasonable return, or perhaps with no intention of return-

ing unless sent for.

In a ballot which had but six less votes than the immedi-

ately preceding trial, the committee think they can see no

cause for a belief, that it was an illegal expression of the public

voice, and therefore recommend that the petitioners have leave

to withdraw."

This report was agreed to.^

• 66 J. H. 102, 136, 170, 171, 276.
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BROOKFIELD.

In order to entitle a rejected rote to be counted, the voter must attend the meeting

and tender his vote at the balloting, when the election takes place ; and it is not

sufficient that the voter's name is not on the list of voters, in consequence of which

he does not attend the meeting, or that he tenders his vote and is refused at any

other balloting.

The election of Francis Howe, returned a member from this

town, was controverted by Ebenezer jNIerriam and others, on

several grounds stated in their petition, upon which the com-

mittee on elections made the following report :

—

" The petitioners assumed the following grounds :

—

* First. Because, at the meeting held for the choice of rep-

resentatives in said Brookficld, in November last, the votes of

one or more legal voters, duly qualified to act in said meeting,

were rejected in the said choice.'

' Second. Because the votes of one or more persons, who
were not legal voters, were received and counted in said

choice.'

* Third. Because the names of one or more voters who ap-

plied, or caused application to be made, to have their names

placed on the list of voters, were not placed thereon, and they

were thereby excluded from voting, and prevented from offer-

ing their votes.'

' Fourth. Because the said Francis Howe, Esq., was not

chosen as representative from said town in conformity with the

provisions of the.constitution and laws of the commonwealth.'

In support of these grounds, the petitioners produced, first,

the record, by which it appeared, that the whole number of

ballots was 538
;
necessary to a choice, 270 ; Francis Howe

had 270 ; Mr. Walker had 264 ; INIr. Morse had 4.

The petitioners then produced evidence tending to show,

that one William Bemis was not a legal voter, and had voted

at that election for the sitting member.

The committee, however,—perceiving that if his vote should

be rejected, the return would still stand, whole number, 537

;

necessary to a choice, 269 ; Francis Howe had 269 ; Mr.
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Walker, 264 ; and Mr. Morse, 4 ; and that the return of Mr.

Howe would still have been con-ect,—called upon the petition-

ers to produce further testimony under some one of their

other propositions.

The petitioners thereupon undertook to show that Benja-

min J. Lincoln, Jonas Bellows and Philo Ledoyt were all legal

voters, and were not allowed to vote.

But it appeared that Jonas Bellows, being informed that his

name was not on the voting list, did not go to the meeting at

all, and that Benjamin J. Lincoln and Philo Ledoyt, though

they attended the meeting and tendered their votes on the first

or two first ballotings, yet that neither of them tendered a vote

on the balloting which resulted in the election of Francis

Howe.

The committee could, therefore, see no cause to complain of

the rejection of votes which were not offered ; and as the ac-

ceptance or rejection of the vote of William Bemis would not

have affected the result, they recommend, that the petitioners

have leave to withdraw."

The report was agreed to,i and it was accordingly ordered,

that the petitioners have leave to withdraw.

BURLINGTON.

An election eflFected at a balloting which commenced after sunset is void.

The committee on elections, to whom was referred a peti-

tion of Joseph B. Blanchard and others, against the election

of Abner Shedd, returned a member from this town, reported

thereon as follows :

—

" That the petitioners set forth, as the basis of their petition,

that ' the poll was kept open an hour and a half after sunset.*

To support this allegation they introduced three depositions,

from which the committee present the following extracts :

—

> 65 J. H. 171, 228. .
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Edward "Walker testified, that ' the town balloted three or four times. The last

balloting, when Abner Shedd was declared to be chosen representative, was after sun-

set, and I should think it was as much as an hour. I think I was pretty nigh the

last person who voted. I had determined not to vote, for it was so dark I could not

Bee to read my vote. A man gave me one, and when I got to the lights I could see

to read it. I think they balloted all of twice after sunset. I heard a man say they

had better eftect a choice before sundown, for he did not think they had a right to

choose after sundown. It was Sylvanus Wood. I did not hear him or any other per-

son object to the proceedings. For anything I saw, the meeting was carried on in a

very peaceable and orderly manner.

' When I came out of the meeting it was clear at the west, and I could see stars-

Daylight was not down then. I heard it observed in the meeting, but not by the select-

men, that they should keep the meeting open till midnight, unless they got a choice

sooner. I think that at the last ballots, the selectmen had lamps enough to see well

to do their business in sorting and counting the votes. There were three lamps on

the selectmen's table. The last time .there was one other in the gallery, and I saw no

other one in the house. These lights did not light the whole house, but only about

the table.'

William Nichols testified, that he was one of the selectmen, and presided. ' I can-

not tell at what time the poll was closed, when Mr. Shedd was declared to be elected.

I cannot tell whether the poll was closed before or after sunset. I did not think of

the sunset law, and I did not take particular notice. We had occasion for lights in

the meeting-house where the town-meeting was holden ; and had them. I should

think we had them for half an hour or more. Lights were brought in pretty soon

after the first balloting. I cannot say how many ballotings were had after the lights

were brought in, but I should say two or three. The ballots by which Mr. Shedd was

chosen were deposited by candle-light. According to my recollection, it was a misty

night, and when I came out of the meeting twilight had not then wholly disappeared.

I do not know what time it was when I reached home.

* I perceived no dissatisfaction amongst any of the citizens at that meeting. I

heard no objection of any kind urged by any one at that meeting. No motion was

made to dissolve the meeting, or not to proceed any further. 1 think that the select-

men meant to conform to the provisions of the existing law respecting elections. The

poll was kept open at the first ballot two hours. I noticed that by my watch.

It was kept open on this ballot for that length of time, so that we might conform

to the law, and for no other purpose. The ballots were all deposited for at least an

hour before the poll was closed. I think the people then present at the meeting

rni^ht deposit their votes in twenty or thirty minutes, and I don't know but it might

be done sooner. The check list was used at every balloting, and the names of those

who voted were checked. The poll was first opened at two o'clock in the after-

noon.

* Mr. Shedd was chosen at the last balloting. I do not recollect that any person

present at the meeting asked the selectmen or either of them, whether there was

any time when it was important to close the poll. I heard some one say that there

was a time when the poll must be closed. I heard no one ask the selectmen, wheth-

er the law prescribed a time for closing the poll, or anything of the kind. If I recol-

lect right, Col. Winn, one of the selectmen, said we could vote till midnight. All

that 1 heard said in relation to closing the poll, or any provision of law prescribing

a time for closing the poll, was said by the selectmen.'
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Silas Cutler testified that there were four ballotings, two before sundown and two

after. A choice was effected on the fourth. * * • • « I cannot say when the poll

was closed on the last balloting, but I should say between six and seven o'clock,

P. M. I think it would take forty minutes for the persons present to deposit their

votes, and for the selectmen to count and declare them, at each of the two last bal-

lotings.

* The reasons I have for knowing that there were two ballotings after sundown

were these. I recollect distinctly that the sun set clear that day. The morning of

the day was rather cloudy, the sun came out at noon. There were some clouds in the

afternoon ; it was very cold that day ; when we came out of the meeting in the even-

ing it was clear, and a bright starlight.

' I say positively, on my oath, that the third balloting was commenced after sun-

down. I did not hear any objection made to the selectmen about the manner of pro-

ceeding, or about keeping the poll open as long as it was kept open. I heard

no motion for a dissolution of the meeting, or not to proceed any further. I heard of

no dissatisfaction at the time, but have heard of some since, from some of those

present at the meeting, and from some who were not present. I have heard the

chairman of our selectmen speak about the second meeting having been called, and

say it was a doubt on his mind, whether it was lawful, and he disliked their calling

another meeting. I do not mean to be understood that the chairman was dissatisfied

at the meeting, or objected to the course of proceeding then had. He observed, that

he was ignorant of the sunset law, and would rather have given twenty dollars than

had it happened. There was dissatisfaction in town, and out of town people advised

to have it looked after, as these cases would be looked after. I can't say whether

there would or would not have been a petition had it not been for out of town people.

I voted on the ballot when Abner Shedd was declared to be chosen representative.

* The question was asked of Col. "Winn, whether it was right to keep the poll open

after sunset, and he said they had a right to vote till midnight.

* It was my impression that the meeting understood from some source, that the

selectmen had decided that they had a right to keep the meeting open till midnight.

I heard it observed by several. My impression is, that something was said by Col.

"Winn, about the provisions of the sunset law not applying after the first balloting.

There was some waiting after it began to grow dark, for lights, but I cannot say how

long.'

The committee, in view of the above facts, arrived at the

following conclusion : That the act of the town, in commencing

a ballot after sunset, was a direct violation by the town of

the law of the land. That, although a right to be repre-

sented is a high municipal privilege, and not to be taken away

upon slight ground
;

still, a town* violating the law has less

claim to consideration. This principle was fully enforced in

the year 1842, in the case of the town of Princeton, which

town voted to dispense with the check list.

Wherefore the committee recommend the adoption of the

following resolution :

—
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Resolved, That the seat of the member from Burlington be

declared vacant."

A minority of the committee (Messrs. Russell Siud Tliomas)

dissented from the report in the following terms :

—

" The only allegation set forth in the petition is, that the

balloting at which the said Shedd was elected was had after

sunset of the day of election, in violation of one of the pro-

visions of the act of 1839, concerning elections:

—

In support of this allegation, the petitioners offered to the

committee the depositions of Edward Walker, William

Nichols, and Silas Cutler, inhabitants and legal voters of Bur-

lington. The respondent offered no evidence, but submitted

his case on the depositions of the petitioners.

From these depositions, it appeared that the meeting, at

which the sitting member was elected, was held on the 28th

day of November ; that the poll was opened at two o'clock in

the afternoon, and was kept open two hours, during the last

of which, no votes were deposited in the ballot-box ; that on

counting the votes it appeared that there was no choice ; that

afterwards several unsuccessful ballotings were had ; that the

last balloting, at which the sitting member was chosen, was

commenced directly after sunset; and that at each of the

several ballotings the check list was used; that no objec-

tions were made to the proceedings, no attempts made to dis-

solve the meeting, nor was there any evidence of a diminution

of the number of ballots cast at the several ballotings ; that

in fact there was a perfect acquiescence in the result, till, as

appears in one of the depositions, interference was had from

abroad ; and there is no charge of any fraud or unfairness on

the part of the selectmen.

In view of these facts, the undersigned are constrained to

dissent from the report of the majority of the committee ; a

report which recommends that the seat of the sitting member

be declared vacated, not precisely because the poll was not

closed before sunset, but because the balloting was com-

menced after sunset ; a distinction, in the judgment of the

undersigned, without any difference in law or equity.
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The undersigned believe they might safely stop here, and be

sustained in their judgment by the house, since the whole cur-

rent of the reports on controverted elections favors the prin-

ciple, that where the sense of the town is fairly expressed in

the election, a failure to comply with the provisions of law is

not sufficient to deprive a town of its representation ; the design

of these laws being solely to secure a fair expression. But

there is another viev/ which the undersigned desire to present

to the house.

The right of representation in this house is a corporate

right, of which the body corporate cannot be divested by any

legislative enactment. It is also a corporate duty, for the non-

performance of which the house may impose a fine
;
though it

is optional with the body corporate to send, or incur the pen-

alty. For the exercise of this right and the performance of

this duty, the constitution allows to the towns a reasonable

time. This time is fixed at four days. And by this, the un-

dersigned understand four judicial days.

As the house cannot divest the towns of the right of choos-

ing representatives, so neither can it shorten the period allowed

by the constitution for its exercise. For if the legislature

may say that the poll shall not be kept open after sunset,

it may say it shall not be kept open after four o'clock in the

afternoon, or any other hour in the day, and thus take away

entirely the right of choosing, while one branch of the legisla-

ture, alone, may impose a penalty for not choosing. Without

going at length into this subject, the committee submit to the

house, that this is a case in which, to shorten the period al-

lowed by the constitution for the exercise of a right, is to take

that right away.

The undersigned, therefore, recommend that the petitioners

against the right of Abner Shedd to a seat in this house have

leave to withdraw their petition."

The house agreed to the report of the committee,^ and there-

upon,

I 65 J. H. 172, 183, 229, 258, 2Go, 275.
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Resolved, That the seat of the member from Burlington be

declared vacant.^

DARTMOUTH.

Three ballots having been found in the ballot-box, bearing the name of the same

candidate, and so folded and doubled together, as to satisfy the selectmen that they

were all put into the box by the same person, the selectmen thereupon rejected two

of them and counted the third ; and there being no evidence to contradict the con-

clusion of the selectmen, or to impute any unfairness to them, the house refused to

set aside the election on the ground of such rejection.

The intention of a voter, testified to by himself, as to his residence, is to be taken as

conclusive, unless impeached.

The election of Thomas K. Wilbur, retvirned a member from

this town, was controverted by William B. Mason and others,

on two grounds, first, because the whole number of votes given

in at the election, when the member was supposed to be elect-

ed, was reported by the selectmen to be six hundred and fifty-

eight, necessary to a choice three hundred and thirty ; and that

the member returned had the last mentioned number; whereas,

in truth, the whole number of votes was six hundred and sixty-

one ; and the selectmen, in counting the votes, threw out and

did not count three lawful votes, which were not given for the

sitting member, but for another person
;
second, because the

selectmen received a great number of illegal votes given for

the sitting member, by persons, naming six, who were not

qualified voters.

The committee on elections, to whom the petition was re-

ferred, made a report thereon, accompanied by a statement

of the evidence, of which, it is only necessary to give extracts

^ The question being about to be taken upon the Burlington election, before the

call was commenced, Mr. Wales, of Boston, made a question whether the member
from Burlington was entitled to vote on the adoption of the resolution. Mr. Speaker

decided that he was not, and read from the rules and orders of the house, the 14th rule

of the 2d chapter, and certain passages from the Manual, and Hatsell's Precedents,

as the grounds of his opinion. Mr. Whitmarsh, of Seekonk appealed from the de-

cision, and the question being stated,—shall the decision of the chair stand as the

decision of the house,—the appeal was laid on the table, on motion of Mr. Allen, of

Northfield. The question was then taken on the resolution, that the seat of the mem-
ber returned from Burlington be declared vacant (the name of the member from B.

being omitted in calling the house) and was decided in the negative.

59
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from the testimony of three of the selectmen, relative to the

first point, namely, the rejection of three votes.

William Barker, who was one of the selectmen, and present

at the meeting, testified as follows :

—

"In assorting the votes, perhaps we had assorted one-third of them, when I dis-

covered three votes connected very closely together, I can show the committee the

form of them. [Here the witness described to the committee the manner in which

they were doubled.] They had the appearance of two votes when I first took them

up. I took them up to look for the name on the vote. The first one was for Mr.

Potter. I took that one off. I then looked at that remaining in my hands to see the

name. I^ot seeing it very plain, I turned it over. I then suspected there were two

votes. They stuck together, and I used considerable * sucking' with my fingers, in

order to get them apart. The corner of the whole was doubled over. They were all

for William Potter. I showed them to the other selectmen. Mr. Packard took them,

and laid them out on the board for future consideration.

We proceeded on, and directly I discovered two votes. They were twice doubled.

[Here witness showed to the committee the mode in which they were doubled.]

When the other ones were separated, one of the selectmen said :
' If you find any

others, hold them up so that people can see them.' When I found them, I held them

up, and said, ' What do you say to them ?' Mr. Daniel Rowland said, • It is a rascally

piece of work.' I then said, speaking to the other selectmen, what shall I do with

them ? Mr. Daniel Rowland said, ' Do what you have a mind to with them.' They

were then laid on the board with the other three. I examined to see for whom they

were, and they were all for Mr. Potter.

We went on to finish sorting the votes. As we sorted them, Mr. Wilbur's were put

into a ballot-box, and Mr. Potter's into a hat, and the three scattering votes into

another hat. We then turned the Wilbur votes out of the box on to the board.

We took the three votes, when we had done sorting, and before we commenced

counting, and put one of them into the hat—and the two votes, and put in one of

them. Then we turned the votes out of the box on to the table, and proceeded to

count. Mr. Daniel Rowland interrupted us very much in counting. Mr. Wanton

Rowland said, ' You count and count loud, and I'll look over you.' I counted so, and

when I counted 141 or 2, or something like that, Mr. Daniel Rowland would say 43

;

and others seemed to interfere very much. When I had got through with counting

Mr. Wilbur's votes, the number was given to Mr. Packard, the town clerk, and he

took them down.

Upon cross-examination, the witness testified : I did not see any person deposit

on the slide of the ballot-box more than one vote. I did not see any one put into the

ballot-box anything which made it necessary that I should examine aim on the spot,

because 1 had the check list and Capt. Rowland had the box. I saw something which

called my attention to the fact, that it was attempted to put in more than one vote.

I saw Mr. Rowland when he spoke to Peleg Slocumb ; he said to him, says he, ' You

are too old a man to put in so many votes.' Re had five or six in his hand. He went

to the box, and Capt. Rowland pressed his hand between the votes and the box, and

prevented him from voting. I saw nothing else of the same kind. I don't know

whether Mr. Slocumb voted afterwards or not.

I rejected the two votes because they were folded in such a way, that it appeared that

they were put in by one man. I made my determination solely on their appearance.
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I decided on the three votes on the same evidence ; have no particular knowledge of

the course pursued by Capt. Howland in pressing down the votes."

Wanton Howland, also one of the selectmen, testified as

follows :

—

" In sorting the votes, we found six written votes among the others, and I knew

two of them to be Wilbur's votes, for I wrote them myself; the other four I con-

cluded then were scattering votes. On examining them, however, I found one of

them to be for Mr. Potter, and three for Mr. Anthony ; and when we were assorting

the votes, Mr Barker held up a parcel of votes—very square—and says to me, ' What

shall be done with these votes ?' He laid them down by themselves. He still con-

tinued to count, and soon took up another bunch of votes, and says, ' Here is another

bunch of votes stuck together.' I observed to him it was best to put them with the

others till we got through. We went on and finished sorting the votes.

The next thing was, what disposition shall be made of these two bunches of votes ?

My first impression was, that we should throw them all aside ; but Mr. Packard

said it was best to put in one from each, after satisfying ourselves that they were

put in by one man, and to that all agreed.

I was satisfied then, and am now, that each parcel was put in by one man. Have

not any doubt of it any more than if I had seen them. They were all for Potter ; the

two votes were faced together. There was only one vote in the whole that the name

vfas visible on ; that was the first one in the parcel of three, the two under ones in

parcel three, and the two others were each faced together. They were so put to-

gether that they could not possibly have got together in the box. The names were

facing inwards on the two under ones of the parcel three, and the corners of three

were turned down. The two votes were doubled in the middle and no name to be

seen when Mr. Barker passed them to me. Mr. Barker examined them before I took

them. When we commenced counting the votes, we threw three of those votes

away, and put two of them into the hat with Mr. Potter's votes."

Henry S. Packard, who was one of the selectmen, and also

town clerk, of Dartmouth, testified as follows :

—

" I heard some one,—indeed, several voices at the same time,—saying, * That man
has got more than one vote.' I looked up, and Peleg Slocumb was in the act of

voting. I saw Capt. Howland making a motion with his hand, and the votes were

flying out of Slocumb's hand. There was then a shout in the meeting.

Mr. Barker spoke, as they were sorting the votes, and said, ' Here are three votes

that I believe come in together.' Capt. Howland said, ' Better lay them away till

we get through sorting.' As he held them up, all three were a little parted, slipped

by on one end. I said, ' Mr. Barker, if you find any more votes so, you ought to

be particular to hold them up, and show them just as they are.' One corner was a

little turned up as he laid them on the table ; I could not see it in his hand. Mr.

Barker then held up two more
;
they were doubled together, and appeared with a

corner turned up straight, and as if they had been doubled down.

Upon cross examination the witness testified ; I give my description of the votes

as they appeared to me at the time. I observed that, ' We will take two and throw

away three votes.' I did this on the ground that every person was entitled to one

vote, and was satisfied from their appearance that they were put in by one man."

The committee concluded their report as follows :

—
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" It will be perceived, that the petitioners allege two reasons

in support of their petition : first, that the selectmen threw

out three votes which ought to have been counted against the

sitting member; second, that persons not qualified voters

were permitted to vote.

With respect to the first, the committee observe, that it will

be perceived, by reference to the testimony of several of the

witnesses, that, in assorting the votes, INIr. Barker, one of the

selectmen, took from the pile of votes a parcel of three votes,

folded together; that he called the attention of the other select-

men to it at the time, and that the parcel was laid aside for

future consultation ; that soon afterwards he found a parcel

of two votes doubled together ; that thes^ also were shown to

the selectmen, and to the bystanders, and were laid aside for

the same purpose ; that after the selectmen had finished

sorting the votes, and before they proceeded to count them,

these two parcels were examined; and they determined, unan-

imously, that three of the votes should be rejected, and two,

one from each parcel, be counted ; and three were rejected and

two counted.

With reference to the conduct of the selectmen in this

regard, the committee observe that there can be no question,

that if there was full and satisfactory evidence that the three

votes were cast by one man, two ought to have been rejected

;

and so if the two were cast by one man, one of them was

properly rejected. The evidence to show these facts must of

necessity often be, and in this case was, derived from the ap-

pearance of the ballots at the time. It is difficult to describe

these appearances to the satisfaction of those not eye-wit-

nesses. The committee believe that much, in these cases, is

to be trusted to the judgment, integrity and good common

sense of the selectmen. It is to be presumed that their judg-

ment is correct, and the burden of proof is upon those who

would question the correctness of that judgment. In this case

there is not the slightest imputation upon their candor, fair-

ness and deliberation. We feel safer in relying upon the judg-

ment of such men in such a case, than upon our own impres-
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sions ; and although we adhere strictly to the general principle,

that it requires the most conclusive and satisfactory proof of

double voting, to justify the rejection of any vote ; that a

presumption of fraud is not sufficient, but that the selectmen

must be satisfied, at the time, beyond all reasonable doubt, of

the existence of fraud
;

yet, we believe, in a case where there

is no fraud imputed to the selectmen, we may safely confide

in their judgment, and leave the responsibility of deciding the

question of double voting with them.

In respect to the second reason alleged by the petitioners,

the committee are of opinion, that the burden of proof was

upon the petitioners, to show that the persons whom they al-

leged had voted illegally w^ere not legal voters ; and that the

testimony of the witnesses themselves, as to their intention of

residence, unless impeached, is to be taken as conclusive.

The committee have examined each case with care, and can-

not find satisfactory evidence to invalidate the vote of any one.

Wherefore, the committee recommend that the petitioners

have leave to withdraw their petition."

One member of the committee, (Mr. Kellogg^) dissenting

from this conclusion, made a minority report as follov/s :

—

" The petitioners allege that the selectmen declared the

whole number of ballots to be 658 ; and that Wilbur had a

majority of them, viz.: 330, whereas, in truth, the whole

number was 661, and Wilbur's ballots were less than a

majority.

The petitioners also allege, that six of Wilbur's ballots were

cast by as many different individuals not qualified to vote;

but, in the opinion of the undersigned, neither of the six votes

is invalidated by the testimony.

The testimony of the selectmen supports the first allegation,

and they admit that Mr. Wilbur was not elected, if three votes

against him, which were thrown under the table, ought to

have been counted. The selectmen were of opinion, from the

appearance of these three votes, that they were surreptitiously

cast.

The majority of the committee hold this opinion of the
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selectmen (in the absence of any charge of fraud against them)

conclusive ; and that the house is thereby precluded from in-

quiring, whether the three rejected votes were spurious or

genuine. From this opinion the undersigned, with great

deference to his colleagues on the committee, is constrained

to dissent. The house is declared, by the constitution, to be

the judge of the 'elections' of its members. The first stop, the

house takes in the discharge of this duty, is to investigate the

contents of the ballot-box, at the time the polls were closed.

As in other cases of judicial investigation, the house must do

it, not by personal inspection, but by the testimony of eye-

witnesses. And the undersigned insists, that no barrier can

be raised between the house and the ballot-box. The acts and

judgments of the selectmen, affecting the election, are all sub-

ject to revision by the house. Their errors in rejecting votes

cast, as well as their errors in refusing to receive votes, may
be corrected. In either case, they must depend, not on the

purity of their intentions, but on the judgment of the house,

for their justification.

In the opinion of the undersigned, the rejection of the three

votes from the count was wholly unjustifiable. True, the law

makes the selectmen the guardians of the purity of the ballot-

box. But it points out the mode in which they may exercise

this guardianship, and, by inference, forbids them from adopt-

ing any other mode. They shall make the voters deposit their

votes 'open and unfolded.' If they enforce this provision, the

presumption is, that the purity of the ballot-box is secured.

Capt. Wanton Rowland, chairman of the selectmen, who held

the box, testifies, that ' he knew what the law required of him,

and that it was his purpose to execute [it] in regard to every

voter, and that he called upon them often to bring in their

ballots open. That he noticed the votes as they came in, with

a view to see if any were doubled, but that he saw none.'

Henry S. Packard, another selectman, and town clerk of

Dartmouth, testifies, that ' he was aware of the law in regard

to bringing the ballots in open, and, so far as he was concerned,

that law was enforced.'
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The selectmen having done thus much, the undersigned

thinks all the ballots in the box should be presumed genuine

till proved spurious, 'innocent till proved guilty,' in accordance

with a very precious maxim of law.

The undersigned submits to the house, that the evidence

scarcely raises a suspicion against two of the rejected votes,

and that, in regard to the other re^jected vote, the evidence does

not by any means reach the legal rule of excluding all reason-

able doubt as to its spuriousness.

The undersigned thinks that it would be very dangerous, for

the house to sanction the rule recommended by the majority of

the committee, that the good intentions of the selectmen should

shield their errors of judgment from correction by the house.

He fears that such a ruling would enable selectmen, with very

bad intentions, to disfranchise half of the citizens of the com-

monwealth with perfect impunity. The undersigned, there-

fore, recommends that the three rejected votes be counted, and

the adoption of the following resolution:—
Resolved, That the seat of Thomas K. Wilbur be declared

vacated."

The house agreed to the report of the committee,^ and the

petitioners accordingly had leave to withdraw.

EASTHAMPTON.

An election, which takes place at a meeting, the warrant for calling which does not

specify the time of opening the poll, and at which the poll is not kept open two

hours, as required by statute 1839, c. 42, } 2, is void.

The election of Eleazer W. Hannum, returned a member

from this town, was controverted by Chauncy Parsons and

others, on grounds which are stated in the following report

thereon of the committee on elections :

—

" In the examination of the facts in said case, the said Han-

1 6o J. H. 175, 221, 2U.
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num appeared before the committee, and, being sworn, testified

as follows :

—

* I am the chairman of the selectmen of the town of East-

hampton. There was a meeting of said town on the twenty-

eighth day of November last. On that day, the constable

brought in his warrant, the town clerk being in the desk

of the hall. The clerk then read the warrant, and the meet-

ing was opened. This was near two o'clock, the meeting be-

ing warned to meet at that time. There was an article in the

warrant, it was the first article, to see if the town would re-

consider the vote passed at the foritier meeting, which was not

to send a representative. It was then contended, that this

meeting had no concern with the other, and it was moved to

pass over this first article, and it was so passed over. The next

article was to see if the town would choose a representative.

It was stated, on the consideration of this article, that the

meeting was unconstitutional. This discussion occupied con-

siderable time. Several spoke and talked till some got uneasy,

thinking their object was to spin out the time. All the time

was occupied until a few minutes before three o'clock. It

would not vary five minutes from three o'clock either way. It

was then declared to be a vote to choose a representative. The

poll was then opened by me, and I requested the voters to

bring in their votes. They continued until all who had a de-

sire to vote had voted. We closed the poll at sundown, being

somewhere near half-past four o'clock. There was only one

vote given during the last half hour. I asked, before closing

the poll, if any one objected to it, which is our usual custom,

and no one made any objection. The whole number of votes

given in was ninety-nine, and of those I had sixty-four. At

the election on the 14th preceding, there were one hundred and

forty-seven votes cast in our town. We have, on our voting

list, from 150 to 160 voters. The warrant did not state what

time the poll would be opened or closed. I drew the warrant.

At the spring meeting we usually have 100 votes cast. The

warrant stated that the meeting would be held at two o'clock,

but did not say what time the poll would be opened.'
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It appearing, from this testimony, that the poll in this elec-

tion was not kept open two hours, and also that the warrant

calling the meeting did not specify at what time the poll

would be opened, all of which is required by the second sec-

tion of the forty-second chapter of the laws of this common-

wealth, passed in the year one thousand eight hundred and

thirty-nine, the committee are of opinion that said Hannum
was not legally elected. They, therefore, recommend the

adoption of the following resolution :

—

Resolved, That the seat of Eleazer W. Hannum be declared

vacated."

The report was agreed to by the house,i ^nd the seat accord-

ingly declared vacant.

The pay of Mr. Hannum was made up for his attendance

during the session, including the day after the adoption of

the report.2

LANESBOROUGH.

The following is the report of the second committee on

elections in this case:—
" The committee on elections, to whom was referred the

petition of Henry Shaw and others against the right of John

Young to a seat in this house, as representative from the town

of Lanesborough, have carefully considered the evidence on

the part of said petitioners, which consists of depositions

herewith submitted.

The said petitioners allege, that the said John Young was

declared to have one hundred and eight votes out of two hun-

dred and fourteen votes, being the whole number cast, and

that one Isham Boon and one Varnum M. Babcock both voted

for said John Young, and that neither had any legal right to

vote in said election, and that these two votes being illegal,

1 65 J. H. 268, 275.

60

2 Same, 276.
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and deducted from the number of votes given in and counted

for John Young, will leave him with less than a majority.

To make out their points, the petitioners produced several

depositions ; but the committee could not find sufficient evi-

dence to show that said Boon was not a legal voter, and, con-

sidering him to be a legal voter, the said John Young would be

duly elected, even if the vote of Varnum M. Babcock was

rejected. The committee did not, therefore, examine the evi-

dence relative to said Babcock, or consider the question as to

the legality of his vote.

The committee, therefore, recommend, that the petitioners

have leave to withdraw their petition."

This report was received and read, and ordered to lie on the

table.i

CHELSEA.

One, who is duly returned a member, has a right to take a seat and act as such, even

though he is not duly elected, and ought not to have been returned.

If the choice of a representative is stated in the warrant for a town-meetin?, the town

may properly entertain any motion in relation to that subject; and a motion to

reconsider the vote of a former meeting, to send a representative, is incidental

thereto, and is in order, before the poll is opened.

An election, which takes place after a vote that the meeting be dissolved, and a

declaration thereof made to the meeting by the presiding officer, is void.

In the course of the proceedings which occurred previous to

the organization of the house, it was stated that Hosea Jlsley,

returned a member from Chelsea, in virtue of a certificate of

election, signed by the selectmen, and who had taken his seat,

and participated in the proceedings as a member, was not legally

elected, and ought not to have been returned; and a motion was

made to amend the order,—relative to the right of the two claim-

ants from Whately, and prohibiting them from exercising the

functions of members, until their several claims had been investi-

gated by a committee and decided upon by the house,—by the in-

sertion therein of the name of the member returned from Chelsea,

» 65 J. H. 273.
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with a preamble in these words^ ,—" And whereas Hosea

Esley, who has been qualified as a member from Chelsea, and

who appears by the records of said town not to have been

elected, has taken his seat as a member —but this motion was

decided in the negative, 172 to 176.

The election of Mr. Ilsley was subsequently controverted by

George C. Fairbanks and others,^ on the ground, that the elec-

tion took place after the meeting called for the choice of a rep-

resentative had been dissolved.

It appeared by the petition and evidence in the case, that at

the meeting of the town of Chelsea, on the 14th of November,

1842, it was voted to send a representative to the general court,

but no choice was made, and the meeting was dissolved. A
new meeting being called and held on the fourth Monday (the

28th day) of November, it appeared by the record of the meet-

ing, that it was first voted to reconsider the vote, whereby the

town voted to send a representative to the general court, and

then that the meeting be dissolved.

The petition being referred to the committee on elections,

the petitioners contended, at the hearing, that the town when

assembled in town-meeting was present therein in their cor-

porate capacity, whether the persons constituting the meeting

were few or many, and was fully prepared to act upon all the

matters specified in the warrant ; that the meeting of the 28th

was a separate and independent meeting, not at all bound by

the vote at the meeting of the 14th to send a member, which

was virtually reconsidered and reversed by the dissolution of

that meeting without effecting an election ; that the record

being conclusive of itself on all matters previous to the dis-

solution, and the fact of a dissolution being granted, it would

not be competent for the committee to go behind that recorded

fact, and examine into the facts which took place after the dis-

solution.

The sitting member, admitting (for the purposes of the in-

quiry) the positions taken by the petitioners, contended, and

introduced evidence to prove, that the alleged dissolution, being

1 65 J. H. 12. « Same, 23.
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obtained by uproar, fraud, tumult and violence, was illegal

;

and that, in fact^ the meeting was not legally and properly

dissolved, until after he had been declared elected.

Much evidence was given on both sides, and stated at length

by the committee, as a part of their report, relative to the point

in question ; but as the house appear to have decided, upon

the evidence, that the dissolution of the meeting was not

effected in the manner alleged by the sitting member ; it will

only be useful to present so much of the testimony, as may be

necessary to explain the report of the committee, and the views

of the minority as presented by them. For this purpose the

evidence of two of the selectmen will suffice.

The testimony of Ebenezer Currier, who was chairman of

the selectmen, and presided at the meeting of the 2Sth of No-

vember, was in part as follows :

" Prayers having been offered,—a motion was made to reconsider the vote of the

former meeting, which was to send a representative. Several persons wished to

speak on the question, and great disorder ens'ied ; there was no constable present,

and I at last put the question and decided that the vote was reconsidered. A motion

was then made that the meeting be dissolved. The question was put, and one or

more persons wished to speak. There was so much disorder and cries of question,

that they could not be heard, and it was decided by me, that it was a vote to dissolve

the meeting. One of the selectmen said, * It was not right ; that persons ought to

have a right to speak,' and we concluded that a vote taken under such circumstances

of disorder was illegal. We did not say so, however, to the meeting, except so far

as that we declared, that a majority of the selectmen had determined to receive votes

for a representative.

Immediately on my declaring the meeting dissolved, and while Mr. Cummings and

myself wera conversing together as above, the clerk had proceeded to present the

box and call for votes for a moderator. No part of the warrant was again read, at

that time ; the whole warrant had been read at the beginning of the meeting. I

think I heard the vote to dissolve the meeting doubted ; the house was upon that

divided, but not counted ; for the appearance on inspecting the sides was as two to

one. No measures were taken to see if those voting on either side were legal voters.

It was again declared to be a vote.

It was about from fifteen to thirty minutes from the time that I last declared the

meeting to be dissolved, to the time when I announced that a majority of the select-

men had concluded to receive the ballots for representative.

I cannot say if there was a division of the house on the question of reconsideration,

there was such confusion thpt the gentlemen claiming a right to speak could not be

heard,—I mean that it was so great that the inhabitants generally could not hear

what was said. I suppose they heard the motions when they were put, though I

cannot say they understood them. I put the question, ' Shall the meeting be dis-

solved ?' people attempted to speak, anl then there were cries of ' question.' These
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would cease, but if any one attempted to speak, they were renewed. Thus it was

still, when I said ' please to manifest,'—and when it was doubted, there were no cries

or clamor, to my recollection. Mr. Cummings spoke to me, as I have stated, private-

ly, at the time ; there was no other public or private protestation against the vote.

I think it was after the clerk had declared that a moderator was chosen, that I an-

nounced our determination to receive votes. I can't say that any time was fixed for

keeping the polls open to receive votes for moderator. The moderator had not come

into the desk, and the selectmen had not left it. I had not left the desk from the

beginning of the meeting until a representative was chosen. The town business was

suspended, while we received votes for representative. I have no recollection of any

attempt at that time, at a speech, or of any opposition to our proceeding ; subse-

quently, a kind of protest signed by about sixty names, was placed on our table. I

did not pay any attention to see if any persons left the house during the balloting for

moderator. At the time the house was divided, the number of persons present was

not less or more than one hundred and fifty.

The clerk proceeded to collect votes for moderator without consulting me ; he did

it, I presume, at his own instance. The vote for moderator was not large ; the result

of the ballot for representative, as announced, was, whole number two hundred and

twenty-one. For Mr. Ilosea Ilsley, one hundred and twenty-nine,—for Abner Gay,

seventy-five, and seventeen scattering. I declared the result. I did not stop to see

if the count was true. I can't say that the motion to reconsider was doubted,—there

was a division on one vote, and my impression is that that was on the motion to dis-

solve. I cannot say about a committee's having been chosen to wait on the modera-

tor and see if he would accept, or whether that was before the selectmen resumed

action or not.

I did not object, and I know not of any one's objecting to the clerk's proceeding to

teceive ballo tings for moderator ;—I think I spoke something to the clerk about it,

but don't remember what. My reasons for agreeing to receive ballots for representa-

tive were, that a number of persons came and presented votes, and claimed a right to

deposit them, and also the votes had been taken amidst such noise and confusion, that

I thought it not right. I recollect no threatening or intimidating language addressed

to me, to induce r.s to receive votes. I thought Mr. Gould pretty anxious to vote.

I couldn't keep order ; I could see no constable ; the people would be quite still

while I put the questions, but if any one attempted to speak, there would be cries of

* question.' I have no recollection that Mr. Bates, the constable, was present. I

did not ask for one. I remember thinking about one. Mr. Beatty, the town clerk,

was present, sitting by me, but I had forgot he was a constable. I did not desire to

hurry proceedings. I did not, by word or act, attempt to preserve order ; I can't say

if there were any unsuccessful attempts to speak before the hand vote on the ques-

tion of dissolution.

I think there were addresses made to me as chairman. I think Mr. Nowell address-

ed me before the hand vote on the dissolution. I don't know that Mr. Nowell was

in the room before the balloting for moderator."

Daniel Cummings testified as follows :

—

•* I am, and was in November, a selectman of the town of Chelsea. We went into

the desk about half past twelve, the warrant was read, and prayers were off'ered, and

we were about getting the list of voters ready, when a motion was made to reconsider

the vote of the former meeting. It was seconded, and put very quick and carried.

Immediately a motion was made to dissolve the meeting,—the vote was taken and



478 CHELSEA.

declared. It was a hand vote. It was doubted. The house was divided, not counted.

We were satisfied there was a mrijority for dissolving the meeting, by their appearance.

All this took place very soon after the meeting was opened. No means were taken to

ascertain if the persons voting were qualified voters, nor were there any exceptions

taken to any one who voted. Two or three persons attempted to speak. I can't say

that any person attempted to speak on the question of reconsideration. Two persons

did on the last question, and perhaps more. There was so much noise round the

room, and the question was put so quick that there was no chance; still I do not

think the chairman announced or named any one as wanting to speak. I saw persons

get up and take off their hats, and say, ' Mr. Chairman !' One man, (I think it was

Mr. Nowell,) got on some steps, that were in the room, and said so, but the chairman

did not respond to him. They (the meeting) would cry ' question ! question !'

and would not let him speak. I cannot say that the chairman attempted to bring the

meeting to order, and give persons a chance to be heard. The question was put

amidst the noise. They would stop and hear the chairman, but, if any body else

attempted, they would raise the cry of question. In fifteen or twenty minutes after

the declaration of the dissolution, the box was held for votes for representative. On
this step the three selectmen did not have what might be called a consultation to-

gether. I spoke to the chairman about it, and I saw him turn and speak to the others.

I expressed my opinion that it was wrong to dissolve the meeting, that the citizens

had been called together to vote for a representative, and ought to go on; that there

was nothing in the warrant about reconsidering, and that therefore the proceedings

were illegal. My only reason was, that I thought it was not common sense to call

the people together to choose a representative, and then dissolve without choosing

one. I thought, too, that there was no opportunity for people to express their minds

and opinions. I said so to the chairman. Previous to the last motion's being put, I

said so to him, and he made me no reply.

I heard nothing said about a constable. One man came, and demanded as a right

to put in a vote for representative. I cannot tell whether any citizens quit and went

away after it was declared that the meeting was dissolved. Some were going out and

in ; there were other rooms in the building, and the matter of the town-hall was in

the warrant yet to be acted upon.

The clerk figured up the countings, and returned or handed them to the chairman,

and he stated the result to the meeting. Two hundred and twenty-one was the whole

number of votes, I think. I counted and gave in seventy-three votes. No one

counted after me ; there are about five hundred and eighty voters on our list.

No votes had been thrown into the box for representative before the chairman de-

clared that we were ready to receive them. Mr. Currier had, and used, the check

list. I cannot say that I heard any one express a desire to speak before the putting

of the hand vote to dissolve. There were cries of question, 1 am sure, before that vote

was doubted. There was considerable noise in the room, stepping about, and people

rushing up before the hand vote was put on the di.ssolution motion.

I do not recollect that the clerk read any part of the warrant after the motion to

dissolve was put. He proceeded to receive the ballots for moderator, and I did not

dissent, and I don't know that any body did. Mr. Abner Gay was declared elected

moderator, and a committee was appointed to go for Mr. Gay. "We had begun to re-

ceive ballots for representative before I knew that Mr. Gay had arrived. I am sure he

had not attempted to act as moderator."
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The conclusion of tho report was as follows :
—

" After the testimony was closed, the case was argued by

Messrs. Brigham and Hallett, the petitioners contending that

the subject of the choice of a representative to the general

court being stated in the warrant, it was competent at any

time before the poll was opened, and after the reading of the

warrant, for any voter to move a reconsideration of the vote

adopted at a former meeting for the choice of representative,

or to move that the meeting be dissolved ; the petitioners con-

tended that this is the corporate right of the town, and that the

decision of these questions in the afRrmative must, of neces-

sity, be conclusive upon the town
;
they also further contended,

that the vote of dissolution having been declared to be carried,

all proceedings afterwards were null and void, and that it was

not in the power of the selectmen to resuscitate the meeting.

The counsel for the sitting member, on the other hand, con-

tended, that it was not competent for the town to reconsider

the vote passed at the former meeting, because the matter of

reconsideration was not stated in the warrant, and he further

contended, that the proceedings were illegal, because fraudulent,

and did not allow a fair discussion and expression of opinion.

In reference to the first point, the committee are unani-

mously of opinion, that the matter of choice of representative

being stated in the warrant is amply sufficient to entertain any

motion in relation to that subject, and that the matter of re-

consideration is an incidental question, which was perfectly in

order, under the warrant, before the poll was opened.

The committee are also of opinion, that the right to recon-

sider is a corporate right of the town, and that, if that motion

prevailed, or if the town had voted not to send a representa-

tive, the action of the town would have been legal ; and a dis-

solution of the meeting, after such proceedings, would have

effectually precluded a choice of representative on the 28th

November.

But the case presented by the sitting member is one, which

calls for the grave consideration of the committee and the

house, and the correct decision of which, though not to be
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arrived at without some difficulty, is of the utmost importance,

and ought earnestly to be desired by members of all parties

;

as the decision of 'the Chelsea case' will doubtless be referred

to in time to come, as a very important precedent in reference

to other cases at all resembling this.

It is admitted by the sitting member, that a motion was
made for reconsideration and for dissolution ; and it is con-

tended by the petitioners that these several motions were car-

ried, and so declared by the chairman ; but it is urged by the

sitting member, that owing to the whole course of proceeding

at the meeting on the 28th, by which said alleged dissolution

was effected, the votes of reconsideration and dissolution are

to be regarded as a nullity, and that the selectmen, in receiving

votes for representative, and declaring the election, and certify-

ing the result to the house of representatives, did no more than

it was their duty to do under the laws of this commonwealth.

Two questions are thus presented for the consideration of

the house :
—

1. Can a state of things be supposed, which would justify

the selectmen of a town in proceeding to receive votes for rep-

resentative, after a vote of dissolution has been declared by

the presiding officer to be carried ?

2. If such a state of things can once be supposed, does the

evidence in the present case exhibit such a disorderly and riot-

ous proceeding, as justified the selectmen in receiving votes for

representative subsequently to the alleged dissolution ?

On the first point, a majority of the committee are of the

opinion, that although the case must be a very strong one

which would justify such a course on the part of the select-

men, yet that such a case is supposable.

A free and full expression of the popular will, upon matters

submitted for the action of the voters, is essential to the con-

tinuance of free government, and this will is expressed both by

speaking and voting; thus it is conceded, that a fair vote, by

an undoubted majority on a show of hands, or by a poll of

the house, should be conclusive upon the selectmen and the

voters themselves.
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But the right to speak, by way of expressing our own opin-

ions, and with a view to influence others, by arguments ad-

dressed to their consideration, is as important as the right to

vote ; and a result, obtained by preventing such an expression

of the will of the legal voters present at a meeting, is virtually

a fraud upon them, whether so intended or not, and ought to

be treated as a nullity.

If a motion should be regularly made to dissolve a meeting,

and the chairman should, without good cause, refuse to enter-

tain the motion, or to submit it to the meeting, it would un-

doubtedly afford good ground for a petition against the seat

of a member, who should be elected at such meeting subse-

quent to such refusal.

If, then, there is a determination manifested by four-fifths of

a meeting that the remaining one-fifth shall not be heard upon

a question, and the chairman, whether by fraudulent conni-

vance or through timidity or imbecility, allows himself to be

used by this majority to overwhelm, stifle and effectually pre-

vent the utterance of a single word of debate on the question,

or of remonstrance against the proceedings, or of argument

and reasons in favor of an opposite course of proceeding, shall

a vote, obtained under such circumstances and in connection

with such suppression of debate, be regarded as valid ? espe-

cially if, upon reflection, the presiding officer himself, who has

been used to secure such a vote, virtually declares it to be a

nullity and acts accordingly ?

The committee cannot believe that the house will assent to

the exercise of such power, or say, by their action, that a dis«

solution obtained under such circumstances is anything more

than a nullity.

To hold an opposite opinion is to maintain that it is c€tmpe^

tent for selectmen, or even for one selectman without the advice

or consent of his colleagues, to dissolve any meeting called for

the election of representatives, even though every man, in. the

hall, with the exception of the chairman and the man who
makes the motion, is acting under misapprehension; and thus

a town may lose its representation for a year, past remedy,

61
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simply by the perfidy or the ignorant action of the chairman

of the selectmen.

As to the second point of inquiry, viz. : were the proceedings

at Chelsea, on the 28th of November, such as justified the select-

men in receiving votes for representative, notwithstanding the

alleged vote of dissolution ; a majority of the committee en-

tertain the opinion that they were.

The evidence, upon which this opinion is founded, is fully

reported to the house, and it is unnecessary to recite it in this

connection.

It appears, that it was the intention of a number of the

democratic party, to prevent if possible any attempt to elect a

representative on the 28th, because they were not satisfied

with the caucus candidate. Great efforts were made to pro-

cure a full attendance, at the time specified in the warrant for

the opening of the meeting, as appears by the arrival of the

omnibus loads of voters at an early hour ; and the clerk was

severely censured for dilatoriness, on his arrival at the hall,

and the meeting was opened at a period unusually early, as

appears from what is proved to have been the custom of the

town.

These circumstances, however, though taken in connection

with subsequent events, they show that the manner in which

the alleged dissolution was effected was a matter of concert

and predetermination, yet in themselves considered, would

not form any adequate ground of objection to the supposed

•dissolution. Indeed, far be it from the majority of the com-

caittee to deny the utmost latitude of the right of meeting at

jthe democratic or any other head qviarters, and discussing

either the claims of candidates, or the expediency of foregoing

'the right and privilege of town representation.

But when these previous discussions give rise to a course of

.proceeding, such as took place at Chelsea, at which a warrant

was read—a prayer made—a reconsideration moved and car-

ried—the house divided—a motion for a dissolution made, and

asserted to be carried, and the house divided ; and all this ef-

fected in from fifteen to twenty minutes of time—and no per-
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son allowed to speak, though many attempted to do so, but

were prevented by the meeting, by means of the cries of

* question,' which ceased only when the chairman stated the

question, and commenced again whenever * Mr. Chairman'

was heard ; and when no attempt was made by the chairman

to produce order, or to secure an opportunity for a word of

debate, by a single person who desired it
;
and, (to pass over

intervening events,) when we find a proposition deliberately

made in a meeting, organized by a chairman and secretary,

(at which a protest was drawn up and signed during the bal-

loting for representative,) to throw a handful of votes into the

ballot-box ; then do we regard these previous movements as

part of an extended plan, which was to be accomplished by

the use of means that are highly censurable, and which, if

countenanced and imitated, must eventuate in the overthrow

of free government.

Seeing the course of the meeting, some of the voters of both

political parties were earnest in asserting their rights as free-

men, and well they might be, as long as they expressed their

sentiments, and did not attempt to remedy evil, by the viola-

tion of law.

The selectmen, on consultation, and before the person who
was said to be chosen moderator came into the box or at-

tempted to act, became satisfied that they ought to proceed

under the warrant, and receive votes for representative
;
they

did so, and the record of this part of the meeting, though made

at the same time and on the same memorandum book, with

the other proceedings, was not copied by the clerk into the

volume of town records, but was distinguished by the word
* remarks' being placed over it, some days after the meeting.

This record shows that Mr. Ilsley was elected by a clear ma-

jority ; 116 being the number necessary for a choice ; and al-

though his vote is stated at 129, it appears by the testimony

of two unimpeached witnesses, that there was evidently a

mistake in the declaration of the count, and that he probably

received many more votes, perhaps in all 231. The clerk him-

self admits, that he might have made a mistake in giving his
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count, which indeed is the only way of reconciling the error,

as there is nothing in the evidence, or in the appearance of the

clerk, to lead the committee to suspect for a moment, that the

mistake, if committed, was intentional.

Under these circumstances, and in view of the evidence

herewith submitted, the committee recommend that the peti-

tioners havfe leave to withdraw."

A minority of the committee, (Messrs. Thomas^ Russell, and

Williams,) dissenting from the opinion of the majority, as ex-

pressed in the foregoing report, presented their views to the

house in a minority report, as follows :

—

" The sitting member claims to have been elected at a meet-

ing of the citizens of Chelsea, held on the 28th of November.

The town record, which was produced and sworn to, by the

town clerk, shews no such election, but, on the contrary, that

prayers having been offered, and the warrant read, a vote was

passed to reconsider the vote of a former meeting, by which

the town voted to send a representative, and then it was voted

to dissolve the meeting.

The sitting member, with the leave of the committee, as-

sumed to prove that the record was fraudulent, in respect to

the votes to reconsider and dissolve. Of the success of this

endeavor, the house will judge by the evidence. Every wit-

ness on both sides, who testified to that point at all, testified,

that after prayer and the reading of the warrant, a motion

was made and seconded to reconsider the vote passed at a

former meeting, by which the town voted to send a represent-

ative ; that this motion was distinctly put to the meeting by

the presiding selectman, and by him declared to be a vote,

two-thirds present, at least, voting in the affirmative ; that a

motion was then made to dissolve the meeting, which was also

put to the meeting by the same officer, and by him declared to

be a vote, two-thirds, at least, voting in favor of it. The tes-

timony further shows, that both of these votes were made

certain by a division of the house, and that they were fully

understood by the meeting.

The business of the town clerk, in the judgment of the un-
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dersigned, is to record what is done in town-meeting ; and as

in this case, there is the fullest proof that these votes were

actually put, carried and declared, we are unable to perceive

how it can be charged, with any show of propriety, that the

record is fraudulent. The record simply asserts a fact ; that

fact is borne out by the evidence. Where, then, is the jfraud ?

The question of the competency of the town to pass upon

motions is one thing, the question whether or not the town

passes upon motions is another thing ; and the latter is the

only thing with, which the record has any concern. The

quarrel of the sitting member, then, is not with the record.

The record cannot be fraudulent, because what it alleges was

done, was done.

It is admitted by the majority that the town was legally as-

sembled; that the matter of choosing a representative was

sufficiently stated in the warrant to authorize the town to en-

tertain any motion in relation to that subject ; that the motion

to reconsider the vote of a former meeting by which the town

voted to send a representative, was within the competency of

the town to pass upon ; that such a motion was made, and

made at the proper time ; and that, ' if that motion had pre-

vailed, or if the town had voted not to send a representative,

without reconsidering the former vote, the action of the town

would have been legal, and a dissolution of the meeting,

after such proceedings, would have effectually precluded a

choice of representative.' The only point in dispute, there-

fore, between the majority and the undersigned is, whether, in

the language of the majority, the motions to reconsider and

dissolve ' prevailed.' And on that point the undersigned be-

lieve that the house will not want evidence to determine.

In the view of the undersigned, here is the end of the case.

The town voted to dissolve the meeting ; it had a right so to

do ; and whether for a good reason or a bad one, w^hether has-

tily or deliberately, so that the vote was made certain, there

was the end of it. No subsequent act could give it vitality.

Up to that time no representative had been chosen.

But here the majority interpose a new theory, certainly new
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to the undersigned. They gravely tell the house, that these votes

are to be regarded as a nullity, and what took place afterwards

was perfectly legal and proper. And the reason they allege

for this conclusion is, that ' the whole course of proceedings

on the 28th' was exceptionable. The minority think with the

majority, if indeed there be any virtue at all in precedents, that

the correct determination of this question is ' very important,'

as forming a ' precedent for the decision of cases in future,' and

for this reason the minority regret that the majority had not

been a little more explicit in their statement; * the whole course

of proceedings,' being a very indefinite expression.

On looking, however, to the statement of the argument of

the counsel for the sitting member, as set out in the report of

the majority, the undersigned find that the reason urged for

this conclusion is, ' that the votes were obtained by uproar,

fraud, tumult, and violence.' As the undersigned are not able

to appreciate the difFerencd between ' uproar ' and ' tumult,'

they may, perhaps, be pardoned, if in considering this branch

of the subject, they reduce these four specifications to three.

The undersigned, would, however, first premise a word as to

this new view of the majority. The dispute between us is

still one of fact, namely, whether the votes above referred to

* prevailed.' And we had supposed that a vote of dissolution

was none the less a fact for being obtained by fraud, tumult,

or violence. If these votes had ' prevailed,' say the majority,

they would have effectually precluded the choice of a represent-

ative, but then they were obtained by uproar, fraud, tumult

and violence. The undersigned are unable to understand

how a vote can have ' obtained ' and not have ' prevailed,' for

we had supposed that both words denoted the same fact, and

the fact being admitted, we repeat, there was an end to the

meeting.

If the distinction claimed by the majority be real, it can

only be the pulling down one's house with, or without the

leave of the law. In either case the building is destroyed,

though most of the materials remain.

Besides, suppose a vote taken amidst confusion is to be re-
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garded as a nullity. Is not every vote taken under the

same circunnstances to be regarded as a nullity also ? And if

so, what becomes of the claim of the sitting member? If it

be unlawful to reconsider a vote by fraud, tumult and violence,

can it be lawful to elect a member of this house by the same

means ?

But how stands the fact about the fraud, tumult and vio-

lence ? The house will bear in mind, that in this case, the

burden of proof is on the sitting member. He claims to prove

the record a fraud, and impeach the oath of the town clerk.

He must then make out his case.

1. As to the frauds where is the proof of it ? Does it con-

sist in what was done before the meeting or at the meeting ?

If before the meeting, in what act ? Was it a fraud in Has-

kell to get people to go to the meeting early ? Was it a fraud

in the people to agree to go to the meeting with a determina-

tion to vote not to send a representative ? though the evidence

negatives the idea that they went there with that determina-

tion. The majority, it appears to the undersigned, conclude

themselves against this argument, by admitting that the town

was legally assembled and competent to act upon the motion,

when it was put.

If it consists in what took place at the meeting, in what act ?

Was it a fraud in Haskell to make the motions to reconsider

and dissolve ? or in others to second the motions ? or in the

chairman to put them to the meeting ? or in the people to vote

for them ? Was it a fraud in Gleason to attempt to speak to

the question ? or in others to call to order, when, in their judg-

ment, he was speaking out of order ? or in the chairman, that

he did not wait longer to hear him ? If in the chairman, then,

the undersigned submit, his testimony ought to have been

voted out of the case, for he was the witness of the sitting

member, and by a rule of law known to none better than to the

majority, ought not to be held to criminate himself.

In respect to the alleged denial of the right to speak, the

undersigned observe, that the testimony of Mr. Blaney is clear

to that point :
^ Mr. Gleason attempted to speak before the
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chairman stated the question, on the motion to reconsider.

He had not then stated the question. The chairman said,

" ril state the motion, gentlemen, and you can speak after-

wards." I did not hear any one speak afterwards, before the

vote was taken. The chairman said it would be open for

debate after he had stated the question, or something to that

effect.' The testimony of Mr. Gleason himself is, that he

merely said ' Mr. Chairman.' And he and Mr. Haskell agree

in the fact, that immediately after he made this call upon the

chairman, Haskell went to him and, requesting him not to

speak, called off his attention. The only person, whom the

selectmen can identify as having addressed them on either

question, was Mr. Nowell ; and the proof is conclusive, that

Mr. Nowell was not in the hall till the meeting had been

declared to be dissolved. This appears from the testimony of

Nowell himself, as well as from others.

Mr. Currier, the chairman, swears that he cannot say there

were any attempts to speak on the hand vote for dissolution.

And Mr. Cummings, the other selectman, has no recollection

that any person attempted to speak on the question of recon-

sideration. Mr. Nowell is the only one he can recollect who

addressed the chair.

Mr. Darius A. Martin, much the swiftest witness introduced

by the sitting member, testifies that there were three or four per-

sons attempted to address the chair, and soon after he magni-

fies them into a dozen ; but he states expressly, that he can

identify no one except Gleason, who attempted to speak

before the hand vote.

The vmdersigned are sure that the house has but one rule for

the settlement of the same question. And the house has decided,

in the case of Rowley, at this session, that a knowledge of the

wish of the person, desirous to be heard in town-meeting, must

be brought home to the selectmen, to be material. Here it is

only brought home in the case of Mr. Nowell, and that after

the hand vote to dissolve the meeting. Will the house ad-

judge the town of Chelsea to have committed fraud upon such

evidence ?
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2. As to the tumult. The evidence is in some respects con-

tradictory ; but the weight of it proves that the tumult was

after the meeting had been dissolved, and when the votes were

being received for the sitting member. Mr. Slack describes

the meeting at that point of time like the ' meeting of Ephe-

sus but he also states that before; the votes were put and

declared, there was no more confusion than he has seen on

former occasions at meetings in Chelsea. Mr. George C.

Stearns, one of the most intelligent witnesses examined, testifies

that there was sufficient stillness in the hall when the motions

were put for any one to speak who desired to. Mr. Benjamin

T. Martin swears that the meeting was as quiet as he ever

saw a meeting in Chelsea, on the question to reconsider ; and

even the testimony of Mr. Darius A. Martin, the witness above

referred to, leaves no doubt that the meeting fully understood

the questions. He says :
' The chairman, I think, stated the

question to the meeting. He then gave them to understand

what the vote was.' The undersigned are clearly of opinion,

that the weight of evidence shows, that the confusion arose

from the fact, that the whig party were dissatisfied with the

votes to reconsider and dissolve, and it consisted in their

expression of that dissatisfaction after the votes had passed

;

and subsequently in the dissatisfaction of the democrats that

the polls were opened for representative after the meeting was

ended.

In closing their remarks on this point, the undersigned

invite the special attention of the house to the evidence touch-

ing the fact that no one urged, as a reason for the illegality of

the votes to reconsider and dissolve, at the time, that persons

had not been permitted to speak to those questions. In our

opinion, it is proved beyond all controversy, that this is en-

tirely an after-thought. Up to the time of the meeting of the

legislature, it was placed solely on the ground, that the votes

were not within the competency of the town to pass upon,

inasmuch as no article to reconsider was put into the warrant.

The sitting member placed the issue there ; one witness says

he has battled it day in and day out on that ground, and never

62
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heard of any other. The famous speech of Mr. Gould, made

after the dissolution, related solely to the fact, that no article

was in the warrant ; and the legal opinion of Mr. Hallett, \STit-

ten on the evening of the election, which was designed to cover

the case, and, undoubtedly, to influence the action of the

selectmen in regard to the certificate, has not a word on the

subject of uproar, fraud, or violence.

Before adopting a rule fraught with such evil consequences,

the undersigned pray the house to pause. A town may meet

and vote to send a representative. The people go into the

election, and a member is returned to this house, having a

large majority of the votes. A citizen of the town may come

before the committee on elections with a lie in his mouth, and,

like Darius A. Martin, whom nobody ever heard address the

chair, and who could not recollect himself that he ever did till

the day after his first examination, swear that he attempted to

speak on the vote to send a representative, and that he was

not permitted to be heard ; and on that evidence the election

is vacated. What becomes of the corporate rights of the

towns in this Commonwealth under such circumstances?

Nor is this all. The vote of a town appropriating money,

should the court adopt the rule, may be set aside for the same

reason, and taxes never could be collected. In short, no town

business could ever be legally transacted.

3. Violence. The undersigned have carefully attended to

the evidence, written it out at length, re-written the greater

part of it, and read the whole over and over again, but have

nowhere found anything like violence to person or rights, if

anything further is intended than we have noticed under the

preceding allegations. And were it not for the high estima-

tion in which we hold the character of the counsel for the

petitioners who made the allegation, and for our regard for

our colleagues of the committee who have endorsed it, we

should feel constrained to conclude, that it was intended rather

to give rotundity to a period, than as a serious charge to be

proved.

The true state of this case the undersigned believe to be
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this: the democrats had two candidates on the 14th of No-

vember—Mr. Bent and Mr. Brownson,—and failed of an elec-

tion. On Friday evening preceding the 28th, the party met,

and, dropping both of these candidates, agreed upon a third,

Mr. Gay. On the following morning, one of the supporters

of Mr. Bent, who was unfriendly to the election of Mr. Gay,

expressed dissatisfaction that Mr. Bent had been dropped, and

endeavored to enlist others with him to oppose the election of

Gay; three or four others joined with him in a determination to

dissolve the meeting, but, on the same day, abandoned the deter-

mination, and prepared votes for Mr. Bent. The mass of the

party prepared tickets for their candidate, and made other pre-

parations for the election. The unusual interest which was

everywhere felt in the elections of that day, and in which they

participated, brought them early to the polls. Finding the

friends of Mr. Bent unwilling to drop him and go for Mr. Gay,

and despairing of any choice without such union, they deter-

mined, on the spot, with a solitary exception, to dissolve the

meeting without going into an election ; and to insure legality

in their proceeding, first reconsidered the vote of a former

meeting. One of the selectmen, originally opposed to the

vote to dissolve, readily consented to open the polls for repre-

sentative ; the other, intimidated by demands from persons to

vote at his 'peril,' and by other menaces, yielded acquiesence.

The third selectman, though introduced by the sitting member

and sworn, was never called to the stand.

In conclusion, the undersigned submit :

—

1. A town has the corporate right to vote not to send a

representative, and may lawfully exercise that right under an

article in the warrant ' to choose a representative.'

2. The proper time for exercising such right is after reading

the warrant and before proceeding to ballot.

3. When a meeting has been declared to be dissolved by

the chairman, and that decision affirmed by a majority of the

voters present, all proceedings are concluded.

In view of which the undersigned recommend the adoption

of the following order :

—
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Ordered, That the seat of Hosea Ilsley, the sitting member

from Chelsea, be declared vacated."

The report of the committee was first amended, by substi-

tuting for the conclusion thereof the conclusion of the minor-

ity, and then as amended, the same was agreed to, and it was,

accordingly—Ordered, That the seat of Hosea Dsley, the

sitting member from Chelsea, be declared vacated.^

FAIRHAVEN.

A meeting being called and held for the election of state officers, to be roted for on

one ballot, and of a representatire in congress, to be voted for on another ballot,

and in separate boxes appropriately labelled, the selectmen gave notice, that votes

found in the wrong box would not be counted ; it was held, that a vote for represent-

ative in congress, found in the box appropriated to the votes for state officers, was

rightly rejected.

The election of Jones Robinson, returned a member from

this town, being controverted by a petition of Caleb Church

and others, which was referred to the committee on elections,

the committee made the following report thereon :

—

" The only allegation set forth in the memorial of the peti-

tioners is the following :
' That at the late election for state

officers, held in the town of Fairhaven, on the fourteenth day

of November last, the whole number of ballots given in to the

selectmen, for representatives to the general court, was six

hundred and forty-six, and that a majority of the board of

selectmen, in counting the same, did arbitrarily and unjustly,

and contrary to the remonstrances of the minority of said board,

throw out and reject one of the said ballots, bearing the names

of two candidates supported in said election, in opposition to

the members at present sitting in the house, as representatives

of the said town, by which illegal procedure the number of

votes necessary to a choice, was reduced to three hundred and

twenty-three, and Jones Robinson having that number, was

thereupon declared elected.'

» 65 J. H. 293, 368, 371, 376.
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In support of the foregoing allegation, the petitioners called

several witnesses, viz. :

—

Caleb Church, who testified as follows :— ' I am a legal voter in the town of Fair-

haven, my name is on the check list in said town. At the town-meeting in Novem-

ber last, two boxes were used by the selectmen for the reception of ballots, one for

state officers and the other for United States officers ; both of said boxes were labelled,

but I did not know it at the time I put in my votes. I put my vote for member of

congress into the box for state officers, and my vote for state officers, into the box for

United States officers.

Mr. Whitwell, one of the selectmen, told me of my mistake, soon after I dropped

my votes into the boxes. I think no one had voted after me, before I discovered my

mistake ; it was very soon after ; two minutes had not elapsed before I discovered my
mistake. I immediately asked permission to rectify my mistake, but the selectmen

would not allow it. I asked Mr. Whitwell, and he refused my request. Mr. Whit-

well held the box for state officers, and Mr. Clark the box for United States officers.

I think I put my votes into both of the boxes at the same time
;
they being near to-

gether, so near that I could conveniently reach them both at the same time. I did

not look into the box to make myself certain of my mistake ; I had no other means to

ascertain my mistake except what Mr. Whitwell told me. I had deposited my votes

in both boxes, before I was informed of my mistake. I voted the whig ticket for

state officers, and I intended to vote for the two whig candidates for representatives

to the general court. I have been in the habit of attending town-meetings when I

have been at home. Have followed the seas sometimes.'

F. R. Whitwell :—
* I am one of the selectmen of Fairhaven. At the town-meeting

in November last, two boxes were used by the selectmen, in which to receive votes,

both labelled, one for state officers, and the other for United States officers. I held on

that day the box for state officers, and Mr. Clark the box for United States officers. It

was named distinctly in the warrant for calling the town-meeting, that the candidates

for state officers would be voted for on one ballot, and for representative to congress on

a separate ballot, and it was declared in the meeting again and again, by the select-

men, how the votes were to be received, and the voters were cautioned against deposit-

ing their ballots in the wrong box, for if they should happen to be so deposited, they

would not be counted, for it had so been determined by the selectmen. The boxes

were held by Mr. Clark and myself, about two feet apart.

A short time after the balloting had commenced, a mistake was made by a voter in

casting both votes into the same box. The voter came forward and requested to vote

again, he having deposited both of his votes in the box for state officers. The select-

men decided that he could not vote again, nor could he take out the vote he had

deposited. He said he understood his vote would not be counted, and therefore he

demanded the privilege of taking out his vote or to vote again; but he was not per-

mitted to do either. Subsequently Mr. Church cast a vote into the box held by Mr.

Clark, which was the box for the votes for representative to congress ; I noticed it

from the size of the vote ; it was for state officers—the ballots for state officers being

about four times as large as the votes for representative to congress. I called the

attention of Mr. Church to the circumstance. I did not read the vote. When the

poll was closed we commenced counting the votes for state officers, and the result of

the vote for state officers was declared, before the sorting or counting of the votes for
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representative to congress. In sorting the votes for representative to congress, there

was one ballot found among them bearing the names of the several officers for state

officers. I do not swear that Mr. Church put in such a vote. I do not recollect that

Mr. Church asked me to permit him to take out his vote. My impression is, that Mr.

Church put both his votes into the same box—the one held by Mr. Clark. The tickets

of both political parties were of about the same size.'

Mr. Whitwell subsequently amended his testimony by adding the following: * I,

F. R. V\''hitwell, do further say, that a man, I think by the name of Lewis L. Bartlett,

a schoolmaster in Fairhaven, early in the meeting on the 14th November, came up to

the ballot-box held by me on that day, which was the box for state officers, and

dropped into said box two votes, one large vote and one small one ; he immediately

discovered his mistake, and requested permission to take out his vote for represent-

ative to congress, stating that he had learned that the vote he had cast would not be

counted ; the selectmen told him he could not do it, and he did not do it.'

Cyrus E. Clark, called by the petitioners :
—

' I am one of the selectmen of the town

of Fairhaven. The town-meeting on the 14th November last was opened by reading

the warrant; and before any votes were received, the selectmen stated to the meeting,

that two boxes would be used for the reception of votes ; the boxes were labelled in

large letters, one for governor, lieutenant-governor, and for state officers, and the other,

representative to congress and electors. The box for state officers was on the left

hand of the desk, and the box for United States officers on the right hand of the desk.

And it was declared by the selectmen, that all votes put into the wrong box would be

rejected ; and it was again repeated that the box for state officers was on the west end

of the desk, and the box for United States officers was on the east end of the desk, and

that all votes put into the wrong box would be rejected, and no person made any

objection to the rule which the selectmen had so established and proclaimed to the

meeting.

After the meeting had determined the number of representatives to be sent to the

general court, the selectmen called upon the voters to bring in their ballots, stating,

at the same time, that every voter must wait till his name could be found on the list

and checked.

There was one person who, Mr. Whitwell said, had voted wrong ; he mentioned

the fact to the man ; he made no request in my hearing to have his vote changed.

After the poll was closed, we put the cover on the box for representative to con-

gress, and took the box for state officers, sorted, counted and declared them, before

we touched the other votes. We then sorted the votes for representative to congress
;

we found one vote for state officers in the box for representative to congress ; that

vote for state officers was not counted, but thrown out.'

Elbridge G. Morton, called by the petitioners :
—

' I am one of the selectmen of Fair-

haven, and my story would be only a repetition of what the other selectmen have

stated.

I, however, think proper to describe the boxes used for the reception of ballots.

The boxes were painted with a white ground and lettered with black letters, seven-

eighths of an inch square, and were lettered as has been before stated.

The warrant was read, and the selectmen made the proclamation that has before

been stated, that ballots found in the wrong box would not be counted, but would be

thrown out.

Mr. Whitwell stood at my right, holding the box for state officers, and Mr. Clark

for representative to congress
;
my part of the duty was to ascertain the names of the
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citizens as they approached to put in their votes, and to announce their names to

those who had charge of the check list ; the names would be responded to by the per-

sons holding the check list, before they were permitted to put in their votes.

The proclamation was frequently repeated by the selectmen during the day, that

votes would not be counted if the voters should make a mistake by putting their votes

into the wrong box. I am not able to say that I saw any voter deposit his vote in the

wrong box ; I do not recollect that Mr. Church claimed the privilege of changing his

vote, and cannot swear that he did not.

I can swear, that in counting the votes for state officers, we found one vote for

Barker Burnell for representative to congress.

At the opening of the meeting, no one expressed any dissatisfaction with the arrange-

ment of the selectmen; which was, that no votes would be counted that were de-

posited in the wrong box.

After the votes for state officers had been counted and declared to the meeting, we
proceeded to count the votes for representative to congress, and one vote for state

officers was found among them, which was thrown out. I do not recollect that any

objections were made at that lime to the rejection of said vote. In the year 1840, two

boxes were used, and probably the same boxes used this year, labelled very conspicu-

ously in front of the boxes.'

Mr. Caleb Church being called again by the petitioners, says :— * I am certain that I

asked to change my vote, and Mr. Whitwell said I could not be permitted to do it. I

do not recollect any declaration made by the selectmen of the rule which has been

stated. I do not remember in which hand I held my ballots. I cannot swear, of my
own knowledge, that 1 put my votes into the wrong box, but I think I put votes into

both boxes.'

It will be perceived, from the foregoing evidence, that it be-

comes important to determine whether the ballot, bearing on

it the name of Barker Burnell for representative to congress,

found by the selectmen in the ballot-box for state officers, was
cast by Caleb Church, or by some other person. If cast by
Mr. Church, he having sworn that he intended to vote for the

candidates, who were voted for on that day to represent the

town in the then next general court, in opposition to the sit-

ting member, then it is most clear the sajd ballot should have

been counted
; and in that case, the sitting member would not

have been elected, provided the selectmen had established no

vote to the contrary. But if the said ballot was cast by Lewis

L. Bartlett, as testified to by Mr. Whitwell, in a manner
which left no doubt on the minds of the committee, that the

said Bartlett cast two votes into the box for state officers
; then

one of the votes cast by the said Bartlett should not have been

counted, and the sitting member had a majority of all the votes

cast, and was elected. Such is the opinion of the committee.
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At the same time, they are not disposed to impeach, or in any

way to call in question the credibility of ^tr« Church, the first

witness offered by the petitioners. It is not necessary to do so,

in order to come to the result which the committee have ar-

rived at; for it will be perceived by his testimony, that he

swears to nothing positive, only from impressions ; he does not

even know that he made any mistake.

The rule established by the selectmen, and proclaimed

again and again to the meeting during the day, that all ballots

for state officers found in the box for United States officers,

and all ballots for United States officers found in the box for

state officers, would be rejected by them on counting said bal-

lots, was, in the opinion of the committee, a salutary and in-

dispensable rule ; and not, as alleged in the petition, ' an arbi-

trar\^, unjust and illegal rule ;' especially when the balloting

for state and United States officers is proceeding at the same

time. If such a rule can by any possibility be considered as

arbitrary or unjust, it is too late to object after the balloting is

finished, and the result declared.

In view of the whole evidence, the committee are of opinion

that Jones Robinson, the sitting member from Fairhaven, was

duly elected, and that the petitioners have leave to withdraw

their petition."

The house agreed to the report of the committee, and there-

upon ordered, that the petitioners have leave to withdraw their

petition.^

i

VOTES FOR INELIGIBLE CANDIDATES.

The house, on the 28th of January, having ordered " That

the practice that has obtained with the senate and house of rep-

resentatives, when convened together for filling certain offices,

of rejecting from the count ballots cast for ineligible candidates,

be referred to the committee on elections, with instructions to

1 65 J. H. 302, 396. > Same, lU.
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consider and report whether snch practice is in accordance

with the constitution and laws the committee reported

thereon as follows^ :

—

^ The practice alluded to by the order seems to have

been of long standing. It is believed, however, that no case

has arisen where an election by the two branches has turned

upon the rejection of such votes, and the committee are ap-

prehensive that the objections to the practice, therefore, have

not been duly considered. Recent elections by the convention

have shown, that it is quite possible for the title of senators to

their seats to depend upon the fact, whether the practice is

sound or unsound. It not being competent for the two branch-

es, when assembled for certain elections, to go into any dis-

cussions or investigations, the committee think it desirable to

have such a rule previously established, as will obviate the

necessity of such discussion or investigation. And the com-

mittee beg leave to submit, that no votes should be rejected

from the count simply on account of the ineligibility of the

candidates voted for. The constitution undoubtedly places

these, without distinction, amongst those votes, a majority of

which, that instrument makes necessary to a good election.

And why should they not stand upon the same footinor in the

count ? It is a legal and prof>er mode of exercising the right

of suffrage, if the voter choose it. It is a vote against all other

candidates, eUgible or ineligible. The difference between the

two kinds of votes affects the candidates, not the voters. The

ineligible candidate cannot avail himself of his election if he

have a majority, the eligible candidate can. The constitution

and laws, in the opinion of the committee, require that an

election, to be good, should be sustained by more votes than

are thrown for all other candidates. It is not necessary to

go further and inquire into any disabilities of candidates. The

house adheres to this principle, when acting as judge of the

elections of its own members, and the committee believe that

the principle is applied to all the elections in the state, except

those by the convention of the two branches. This principle

J.H. 321.

63
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is admitted and constantly acted upon in the congress of the

United States, and an example may be found in the volume of

* Contested Elections in Congress,' Washburn v. Ripley^ page

681. The principle was first admitted and confirmed, more

than half a century since, under very memorable circumstances.

In 1769, John Wilkes, Esquire, was expelled the British house

of commons, and declared incapable of holding a seat therein.

At a subsequent election, John Wilkes, notwithstanding his

incapacity, received 1143 votes, and another candidate received

296. The commons declared Luttrell duly elected, and that

the Wilkes votes were nullities, because of the incapacity or

ineligibility of the candidate. This decision, recorded by par-

liament, convulsed the whole kingdom for twelve years, when
the decision was expunged from the journals ' as being sub-

versive of the rights of the whole body of electors of that

kingdom.' The committee do not find that the principle has

ever been questioned in England, since that settlement, nor do

they find that it has ever been disregarded in this country,

except in the instance of the two branches of our own legisla-

ture, when assembled together. But the committee think that

the elections, which the two branches are required to make, are

under the same authority as other elections held under the

constitution, and they therefore ask leave to submit the fol-

lowing resolution.

Resolved, That it is not in accordance with the constitution

and laws, for the two branches of the legislature, when deter-

mining elections, which they are required to make in convention,

to reject from the count ballots cast for ineligible candidates."

Two of the members of the committee, (Messrs. Russell

and Thomas^) dissenting from the report, presented the follow-

ing reasons for their dissent^ :

—

" The fact, that the votes given for ineligible candidates, when

the two houses have met in convention for the purpose of fill-

ing vacancies in certain offices, have been rejected from the

count, is of long standing, and that no evil has resultad from

such practise, is of itself a suilicient reason why a different rule

» 65 J. H. 403.
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should not now be established. It is time enough to provide

a remedy, when an evil is found to exist, and not in anticipa-

tion of an evil. This, it is believed, is a safe course in all

cases.

But the question submitted to the committee is, whether,

under the circumstances above alluded to, it is in accordance

with the constitution and laws to reject votes cast for ineligible

candidates. The constitution and laws of this commonwealth

requiring that, in order to make an election, the candidate

voted for should have a majority of all the votes or ballots given

in; it becomes important to determine what is a vote or ballot?

A vote^ as defined by Johnson, is a ' a voice given and number-

ed;' a ballot is 'a little ball or ticket used in giving votes.'

Is a piece of paper bearing upon it the name of an imagin-

ary being, (for it may as well be an imaginary being as an

ineligible candidate,) deposited in the ballot-box at any elec-

tion, to be counted merely because it has upon it characters in

the shape of letters ? Is such a piece of paper any more a vote

because it has a name upon it?

The practise of rejecting blank pieces of paper, although

they may have the form and shape of the actual votes which

are cast, is believed to be uniform everywhere. The reason

for the rejection of such a piece of paper is, that it is not *a

voice given and numbered ;' that no one is designated who can

be elected. It is, however, no less an expression of dissatis-

faction to the candidates voted for by other persons on the one

side or the other, than it would be if it bore the name of an

imaginary being, or a person ineligible. In both cases it is

not a vote, and should not so be treated.

So far as precedents can be found, the practise of rejecting

from the count votes cast for ineligible candidates is not pecu-

liar to the convention of the two houses in the Massachusetts

legislature^; it has obtained more or less in the house of repre-

sentatives of the United States, and in the house of commons

in Gr^t Britain
;
though not always in either, or perhaps not

even in a majority of cases. In short, the practise of counting

or rejecting votes, cast under such circumstances, has not been
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liniform, either in the United States or in Great Britain, so

that nothing can be determined from precedent.

As a general principle, that all votes cast at any election by-

legal voters must be counted, the undersigned readily admit

that very little, if any, discretion should be left to the presiding

officer or officers at any election in this particular ; but when

a mistake, such as casting two votes, is palpable and perfectly

obvious, the discretion of rejecting one may with propriety be

exercised, and, in the opinion of the undersigned, should be

exercised.

If it has become important, that any rule should be estab-

lished concerning the counting or rejecting from the count

votes cast for ineligible candidates, not only in the convention

of the two houses for filling vacancies in certain offices, but in

all elections in the commonwealth, the undersigned are of

opinion, that the safest and best rule would be to reject from

the count such votes, precisely in the same manner as blank

pieces of paper are now in all cases rejected. For, if the

elective franchise is worth possessing, it should be exercised

with prudence, with discretion, and with judgment. It is too

dear a privilege to be trifled with; it is too valuable to be

made a subject of sport. Whenever, therefore, a voter shall

be so lost to a sense of propriety and duty, as, through design

or negligence, to cast his vote for ineligible candidates, he can

have no reason to complain that his vote is not counted.

Inasmuch, therefore, as ' no case has arisen where an elec-

tion by the two houses has turned upon the rejection of votes

cast for ineligible candidates,' and the custom has obtained,

for aught that appears, from time immemorial, to reject such

votes, the undersigned take leave to submit, that the proposed

resolution of the majority of the committee is uncalled for, and

that no further action should be had on said order."

The report of the committee was ordered to lie on the table.
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HAWLEY.

An election, at which the poll is not kept open two hours, is void.

The (second) committee on elections, to whom was referred

a petition of John Tobey and others, against the election of

George Lathrop, returned a member from Hawley, reported

thereon as follows :

—

" That the petitioners set forth, that ^ the polls were not kept

open more than one hour and a half.' To support this allega-

tion, the petitioners offer two depositions, from which the com-

mittee gather the following facts :

—

John Tobey, one of the selectmen of Hawley, states in his

deposition, that he attended the meeting of the inhabitants on

the 28th of November last, and that the poll was not kept

open more than one hour and a half, which fact ' was known

by the subscriber from his noticing, both by the clock in the

store and his watch, that it w^as past two o'clock, P. M., before

he left the store to go to the meeting-house, and that the poll

was not opened till some time after he arrived in the meeting-

house ; and after the certificate of election was made, and the

meeting closed, the respondent * returned to the said store of

C. S. Longley, and found the time, both by clock and watch,

to be thirty-five minutes past three, P. iNI.'

Austin Pease, another of the petitioners, states in his depo-

sition, that the poll was not kept open more than one hour and

a half on the 28th day of November last, at the election in

Hawley. The committee are of opinion, that the not keep-

ing of the poll open for two hours, is a violation of the law,

which requires that the poll shall be kept open at least two

hours. Wherefore the committee recommend the adoption of

the following resolution :

—

Resolved, That the seat of the member from Hawley be de-

clared vacant."

The house agreed to the report of the committee, and there-

upon by a vote of 157 to 132, declared the seat of the member

from Hawley vacant.^

1 Go J. H. 330, 3.50.
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SHARON.

The petitioners against an election having offered to prove, before the committee,

that at the meeting when the same took place, the poll was not kept open two

hours ; but not having made any allegation in the petition to that effect, the com-

mittee were of opinion, that the objection came too late.

A person over seventy years of age, who is the owner of taxable property, which the

assessors, in their discretion, exempt from taxation, on account of the age and

poverty of the owner, is not entitled to vote, within the exception contained in the

third article of the amendments to the constitution.

The election of Erastus Richards, returned a member from

Sharon, was controverted by Joel Potter and others, on the

following grounds, namely, that at the election in that town,

when the sitting member was chosen, three persons, neither of

whom was lawfully entitled to vote, were permitted to vote,

and did vote for the sitting member; that four persons, all of

whom were lawfully entitled to vote, and would have voted

against the sitting member, were not permitted to vote ; and

that had not the selectmen received the votes of the three per-

sons who were not legally entitled to vote, and had they per-

mitted either of the four persons to vote who were legally

entitled to vote, the said Richards would not have had a

majority of all the votes.

It appeared from the record of the meeting, that the whole

number of ballots was tvvo hundred and twenty-four, of which

one hundred and thirteen were necessary to a choice ; and that

Erastus Richards had one hundred and fourteen, and was

declared to be elected.

The case being referred to the committee on elections, much

evidence was given on both sides at the hearing, and reported

at length by the committee ; but being summed up in their

report, it is not necessary to be here stated.

The petitioners also offered to prove, that " the time of open-

ing the poll was not mentioned in the warrant, and that the

poll was not kept open two hours but inasmuch as these

allegations were not set forth in the petition, nor contained in

the specifications, the committee were of opinion that they

came too late, and could not now be considered.

The committee, upon the evidence in the case, came to the

following conclusions :

—
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" The petitioners having admitted, that, to make out a case,

and to show that the sitting member from the town of Sharon

was not entitled to a seat in the house of representatives, they

must prove to the satisfaction of the house, that he received at

least one vQte from a person who was not a legal voter, and

had no right to vote ; and that three persons at least were not

permitted to vote who had a legal right so to do; and also,

that, had they been permitted to vote, they would have voted

against the sitting member. In weighing the evidence as to

the first point, to wit: that one or more persons were permit-

ted to vote who had no right to vote in that election, after an

elaborate and able argument of the counsel who appeared for

the petitioners, the committee had no difficulty in coming to

the unanimous opinion, that both of the persons, whose right

to vote in this election was called in question by the petition-

ers, were, to all intents and purposes, legal and constitutional

voters. This being the opinion of the committee, the case of

the petitioners fails, they not having attempted to show, that

more than three persons were deprived of the privilege of vot-

ing, who had all the legal and constitutional qualifications of

voters, and attempted to exercise that privilege by tendering

their ballots on that occasion ; the sitting member having had

four votes over all other candidates voted for. Had the three

persons, who were not permitted to vote, voted on that occa-

sion, in opposition to the sitting member, still he would have

had a majority of all the votes polled, and would consequently

have been entitled to his seat.

The committee might here stop, and forbear giving an opin-

ion, which would have been a more liberal extension of the

right to exercise the elective franchise, than has heretofore pre-

vailed, were it not for the opinion of the justices of the supreme

judicial court, as reported in the supplement to the eleventh

volume of Pickering's Reports.

But the committee, nevertheless, at the request of the par-

ties in interest in this case, are induced to offer an opinion as

to the right which Jason Gay, Edmund French, and Joseph

Cummings had to vote in the election of the 28th of November

last.
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It was admitted on all sides, that Jason Gay was over sev-

enty years of age, and had no taxable property ; he therefore

was a legal voter.

Edmund French was more than seventy years of age, was

in possession of an estate, which, from his own showing, yield-

ed an income of eleven dollars per year, and would rent for ' a

dozen or fifteen dollars more.' Either one-half or one-third of

said estate was his in right of his wife, during the life-time of

his wife, he having no children by her. This estate was not

taxed by the assessors of the town, and had not been taxed for

several years, and was omitted to be taxed, as testified to by

the assessors, by reason of the age and poverty of the occupant

;

they not even taxing the non-resident owners of the other

shares held in common with the said French.

This case comes clearly within the rule, laid down by the

justices of the supreme judicial court, as above referred to; it

also comes within the rule, as laid down in a report of a com-

mittee of the house, composed of the members of the com-

mittee on the judiciary and the committee on matters of pro-

bate and chancer}', 1S40, (ante, 413,) which was in substance,

that, * persons more than seventy years of age, having taxable

property, which the assessors, in their discretion, exempt from

taxation, by reason of age, infirmity, or poverty, are not enti-

tled to vote in such elections.'

The committee, therefore, however reluctantly, are compelled

to an opinion, that the said French was not a legal voter at

the November election.

Joseph Cummings was also more than seventy years of age
;

had not been taxed for several years ; about nineteen years

ago, he gave a deed to his son of his real estate in said Shar-

on, and took a bond for a support through life ; the properly

was after\vards sold by his son, for §1500. He had no income,

which could be taxed ; he had a mere support, so that he

should not be chargeable to the town. Having therefore no

taxable property, and being more than seventy years of age,

the said Cummings, in the opinion of the committee, was a

legal voter at the election in November last.
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The committee are of opinion, that the right of voting for

state officers, under the constitution and laws, as they now ex-

ist in this commonwealth, is intended to depend on the pay-

ment of a poll-tax, and not on the payment of taxes on the

estate of which a citizen may be possessed. This opinion is

drawn from the fact, that no property qualification is required

to constitute a voter. When, therefore, the law exempts a

man from paying a poll-tax, whether it shall be at the age of

seventy, sixty, or fifty years, from the time he shall be so ex-

empted, he has as much a receipt for his poll-tax, for every

year after he shall be so exempted, as though he had a receipt

in his pocket, from the collector, for a tax duly assessed (pro-

vided he is not a town pauper), and should therefore be per-

mitted to exercise the right of voting, in all state elections,

whenever he may choose so to do.

The committee, entertaining these views of the meaning of

the constitution and laws, as to taxation, would have reported

that the vote of Mr. French should have been received
;
but,

inasmuch as they cannot do so, without acting against the

opinion of the justices of the supreme judicial court, before

referred to, they report that the vote of Mr. French was prop-

erly excluded.

In view of the whole matter, the committee are of opinion,

that Erastus Richards, the sitting member from the town of

Sharon, was duly and legally elected, and therefore that the

petitioners have leave to withdraw their petition."

The house agreed to the report, and the petitioners^ accord-

ingly had leave to withdraw.^

> 60 J. H. 280, 288, 366, 386.
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GRANBY.

An election, which was made without checking the names of the voters, was held

void, although it appeared, that the selectmen knew every man, whose name was on

the list, and stood by the box during the balloting, with the list before them, and

made oath, that no person voted in the election, whose name was not on the list, and

had not been called at the previous balloting.

The election of Eli Moody, returned a member from this

town, was controverted by William Barton, on the ground, that

at the balloting when the election took place, the check list

was not used.

The case being referred to the committee on elections, it was

in evidence before them, by the testimony of one of the select-

men, that at the second balloting for a representative, when a

choice was declared, the names of the voters were none of

them checked, as they voted, either by the witness, or by the

other selectmen, none of them supposing it to be necessary.

It was also in evidence, by the affidavits of all the select-

men, that at the election in question, at which they presided,

on the first balloting for representative, the selectmen called

the names of all the legal voters, and checked all who came

forward to vote ; that at the second balloting, the selectmen

all stood by the ballot-box, with the check list before them, and

with their eyes on the voters as they came up to vote; that they

personally knew every man whose name was on the check

list, and if any man had come forward to vote, whose name

was not on the check list, they should have detected him at

once ; that they were confident that no person voted at the second

balloting, whose name was not on the check list, and who had

not been called ; that there could be no question, but that the

member returned was fairly elected at the second balloting, by

a majority of the votes then cast ; that from their knowledge

of the persons of the voters, and from the position of the

affiants when the votes were given, no person could have voted

more than once at the second balloting, without being detect-
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ed by the selectmen ; that they were confident that, in fact,

no ])erson did vote more than once at said second ballot-

ing; and that they had never heard any sus})icion expressed,

by any person whatever, that the member elected had not a

majority of the votes, or that any votes had been cast at that

election by i)ersons not legally qualified.

The committee reported against the validity of the election,

and the house thereupon declared the seat vacant, allowing the

member pay up to that time.^

SPENCER.

If, after the closing of the poll, objection is made that it has not been kept open

two hours, and persons claim a right to vote, the poll may be opened again by a

vote of the town, for the purpose.

The only ground, on which the election of the member re-

turned from Spencer was controverted, was that the poll was

not kept open two hours
;
and, in reference to this point, it

appeared from the testimony of the sitting member, who was

sworn and testified in the case, at his own request, and to save

trouble to the petitioners, that he was present at the meeting,

but did not know at what time the voting commenced, or

when it terminated ; that after the selectmen had announced

that the poll was closed for the choice of representative, and

had begun to count the votes, immediately persons came in,

and expressed great surprise that the poll was closed, and

some one standing by said, that the poll had not been kept

open two hours. The selectmen, after a little conversation

between themselves, stated that they had no means of know-

ing how long the poll had been open. Inquiry was made of

the bystanders, as to the time, but no one had any means of

knowing. An impression prevailed, that the poll had not

been kept open two hours. The selectmen then put the ques-

tion to the voters, whether the two persons claiming the right

1 65 J. H. 367, 381.
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to vote should be allowed to do so, and it was declared to be

a vote that they should, and thereupon, the box was presented

to them and their votes were received.

The sitting member had a majority of eleven votes. The
two persons who voted last were whigs, but whether they

voted for the sitting member or not, he does not know. They

were desirous to vote for governor. After the two persons

who last voted had done so, the selectmen then said,

" Are you now satisfied, that we have kept the poll open two

hours ?" and they all said " yes." The time that elapsed from

the first closing of the poll, to the second closing of the poll,

was ten or fifteen minutes.

The committee thereupon notified the petitioners, that they

would be heard further if they desired, but the petitioners de-

clined further action ; and the committee reported, that they

have leave to withdraw :—^which report was agreed to.^

ERVING.

Where in the warrant for a town-meeting on the second Monday of November, the

subject of a choice of representative is wholly omitted, this is a sufficient cause for

calling a meeting for the choice of representative on the fourth Monday.

In this case, the petitioners set forth as the grounds of their

case :

—

" First, because no meeting of the inhabitants was called

on the second Monday of November, as is provided in the

constitution : and

Second, because the meeting, at w^hich the member returned

was elected, was held on the fourth Monday of November and

was the first meeting for that purpose."

The committee, on inspecting the evidence offered to them,

found, that from some reason, in the warrant calling the meet-

ing of the fourteenth of November, no mention was made of

1 65 J. H. 376, 386.
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the choice of representative, the subject being wholly omitted.

There was no evidence produced to invalidate the proceedings

of the twenty-eighth, at which time, there was an election of

the sitting member as appears by his certificate.

The committee reported, that the petitioners have leave to

withdraw :—and this report was agreed to.^

CHILMARK, BOLTON, NORTHBOROUGH, GOSHEN.

[In these cases, the petitioners severally offered no evidence

in support of their respective allegations,—and had leave to

withdraw.]

LOWELL.

[In this case, the petitioners, neglecting to appear, had leave

to withdraw.]

MILTON.

[In this case, the allegation was a neglect to use the check

list, and this allegation being disproved, the petitioners had

leave to withdraw.]

» 65 J. H. 165, 228.
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RESIDENCE OF STUDENTS AT A PUBLIC INSTITUTION FOR THE

PURPOSES OF EDUCATION.

The mere facts, that a student, who haj a domicU in one town, resides at a public in-

stitution in another town, for the sole purpose of obtaining an education, and that

he has his means of support from the former, do not constitute a test of his

right to vote and of his liability to be taxed in the latter town. He obtains this right

and incurs this liability only by a change of domicil ; and the question, whether he

has changed his domicil, is to be decided by all the circumstances of the case.

" To the honorable the house of representatives of the com-

monwealth of Massachusetts

:

The undersigned, justices of the supreme judicial court, have

taken into consideration the question upon which their opinion

was requested by the honorable house, by their order of the

10th of March instant, in the words following:

—

' Is a residence at a public institution, in any town in this

commonwealth, for the sole purpose of obtaining an education,

a residence within the meaning of the constitution, which gives

a person, who has his means of support from another place,

either within or without this commonwealth, a right to vote,

or subjects him to the liability to pay taxes in such town ?*

And in answer thereto, we respectfully submit the following

opinion :

—

AVe feel considerable difficulty in giving a simple or direct

answer to the question proposed, because neither of the circum-

stances stated constitutes a test of a person's right to vote, or

liability to be taxed; nor are they very decisive circumstances

bearing upon the question. On the contrary, a person may, in

our opinion, reside at a public institution for the sole purpose

of obtaining an education, and may have his means of support

from another place, and yet he will, or will not, have a right to

vote in the town where such institution is established, according

to circumstances not stated in the case on which the question

is proposed.

By the constitution it is declared, that, to remove all doubts

concerning the meaning of the word ' inhabitant,' every person

shall be considered an inhabitant, for the purpose of electing
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and being elected into any office or place within this state, in

that town, district, or plantation, where he dwellcth, or hath

his home.

In the third article to the amendments to the constitution,

made by the convention of 1820, the qualification of inhabitan-

cy is somewhat differently expressed. The right of voting is

conferred on the citizen who has resided within this common-

wealth, and who has resided within the town or district, 6cc.

We consider these descriptions, though differing in terms, as

identical in meaning, and that 'inhabitant,' mentioned in the

original constitvition, and ' one who has resided,' as expressed

in the amendment, designate the same person. And both of

these expressions, as used in the constitution and amendment,

are equivalent to the familiar term domicile and therefore the

right of voting is confined to the place where one has his

domicil, his home or place of abode.

The question, therefore, whether one residing at a place

where there is a public literary institution, for the purposes of

education, and who is in other respects qualified by the consti-

tution to vote, has a right to vote there, will depend on the

question whether he has a domicil there. His residence will

not give him a right to vote there, if he has a domicil else-

where ; nor will his connection with a public institution, solely

for the purposes of education, preclude him from so voting,

being otherwise qualified, if his domicil is there.

The question, what place is any person's domicil, or place of

abode, is a question of fact. It is in most cases easily deter-

mined by a few decisive facts ; but cases may be readily con-

ceived, where the circumstances tending to fix the domicil are

so nearly balanced, that a slight circumstance will turn the

scale. In some cases, where the facts show a more or less fre-

quent or continued residence in two places, either of which

would be conclusively considered the person's place of domicil,

but for the circumstances attending the other, the intent of the

party, to consider the one or the other his domicil, will deter-

mine it. One rule is, that the fact and intent must concur.

Certain maxims on this subject we consider to be well settled,
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which afford some aid in ascertaining one's domicil. These

are, that every person has a domicil somewhere ; and no person

can have more than one domicil at the same time, for one and

the same purpose. It follows, from these maxims, that a man
retains his domicil of origin till he changes it, by acquiring

another; and so each successive domicil continues, until

changed by acquiring another. And it is equally obvious, that

the acquisition of a new domicil does, at the same instant,

terminate the preceding one.

In applying these rules to the proposed question, we take it

for granted, that it was intended to apply to a case, where the

student has his domicil of origin, at a place other than the town

where the institution is situated. In that case, we are of opin-

ion that his going to a public institution, and residing there

solely for the purpose of education, would not, of itself, give

him a right to vote there, because it would not necessarily

change his domicil; but in such case, his right to vote at that

place would depend upon all the circumstances connected with

such residence. If he has a father living ; if he still remains a

member of his father's family ; if he returns to pass his vaca-

tions ; if he is maintained and supported by his father ; these

are strong circumstances, repelling the presumption of a change

of domicil. So, if he has no father living; if he has a dwell-

ing-house of his own, or real estate, of which he retains the oc-

cupation ; if he has a mother or other connections, with whom
he has before been accustomed to reside, and to whose family

he returns in vacations; if he describes himself as of such place,

and otherwise manifests his intent to continue his domicil

there; these are all circumstances tending to prove that his

domicil is not changed.

But if, having a father or mother, they should remove to the

town where the college is situated, and he should still remain

a member of the family of the parent ; or if, having no parent,

or being separated from his father's family, not being maintained

or supported by him
;

or, if he has a family of his own, and

removes with them to such town ; or by purchase or lease takes

up his permanent abode there, without intending to return to
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his former domicil ; if he depends on his own proi>erty, income

or industry for his support ;—these are circumstances, more or

less conclusive, to show a change of domicil, and the acquisi-

tion of a domicil in the town where the college is situated. In

general, it may be said that an intent to change one's domicil

and place of abode is not so readily presumed from a residence

at a public institution for the purposes of education, for a given

length of time, as it would be from a like removal from one

town to another, and residing there for the ordinary' purposes

of life ; and therefore stronger facts and circumstances must

concur to establish the proof of change of domicil, in the one

case than in the other. But where the proofs of change of

domicil, drawn from the various sources already indicated, are

such as to overcome the presumption of the continuance of

the prior domicil, such preponderance of proof, concurring w4th

an actual residence of the student in the town where the pub-

lic institution is situated, will be sufficient to establish his

domicil, and give him a right to vote in that town, with other

municipal rights and privileges. And as liability to taxation

for personal property depends on domicil, he will also be sub-

ject to taxation for his poll and general personal property, and

to all other municipal duties, in the same town.

For the information of the honorable house, we respectfully

refer to several decided cases, bearing upon this subject : Am-

herst v. Granbi/, 7 Mass. 1 ; Putnam v. Johnson^ 10 Mass. 4S8;

Harvard College v. Gore, 5 Pick. 370 : Lyman v. Fiske, 17

Pick. 231
;
Abington v. North Bridgeicater, 23 Pick. 170.

The question submitted supposes the case of a person resid-

ing at a public institution for the purpose of education, ' who
has his means of support from another place, either within or

without this commonwealth.'

We do not consider this circumstance of much importance

in determining the domicil. If, indeed, a young man, over

twenty-one years of age, is still supported by his father or

mother, it is a circumstance concurring with other proofs to

show that he is still a member of the family of such parent,

and so may bear on the question of domicil. But if he is

65
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emancipated from his father's family, and independent in his

means of support, it is immaterial from what place his means

of support are derived. If it be income from rents of real

estate leased in another town, or dividends from the stock of

a bank there situated, or interest of money invested on mort-

gage in such town, it seems to us, that this circumstance would

have no influence in deciding the question of domicil, and the

consequent right to vote in any town.

LEMUEL SHAW,
S. S. WILDE,
CHARLES A. DEWEY,
SAMUEL HUBBARD.

Boston, March 15, 1843."

1844.

<30MMITTEE ON ELECTIONS.

Messrs. George Wheatland, of Salem, Charles TJieo. Russell, of

Boston, Major S. Wilson, of Lenox, William Schouler, of

Lowell, Caleb M. Long, of Lynn, James Rider, of Dart-

mouth, Samuel Beebe, of Wilbraham.

CLARKSBURG.

Where the by-laws of a town required notices of town-meetings to be served by post-

ing up attested copies" of the warrant therefor, and the notices for a particular

meeting were signed by tlie constable, and communicated the substance of the

warrant with reasonable certainty, and in a form which had been adopted on pre-

vious occasions, though such notices were not, in a technical sense, attested copies,

and indeed contained no definite proposition whatever, if grammatically considered

;

an election, made at the meeting so notified, was held valid.

The neglect of the officer, who served the notice for a town-meeting, to state in his re-

turn that he had served it in due season, appears to have been deemed immaterial

to the validity of an election effected at such meeting.

The election of Daniel Mowry, returned from the town of
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Clarksburg, was controverted^ by Laban Clark and seven

others, on three several grounds :

—

First, That the town-meeting, at which said Mowry was

elected, was not warned according to the by-law adopted by

the town in the year 1839, which required attested copies of

the warrant of the selectmen to be posted up at the school-

houses in three districts in said town
;
(Daniel Mowry, the

sitting member, being the constable to whom the warrant of

the selectmen was given for service.)

Secondly, That the return of the said constable did not

show that he gave any notice of said town-meeting, until the

day on which it was held.

Thirdly, That the said Mowry was declared elected by a

majority of one vote, while the petitioners believe that more

than one illegal vote was cast for him. The petition was

referred to the committee on elections on the 11th of January

It appears from the papers on file, that to support their first

objection, the petitioners offered in evidence a copy, attested

by the town clerk, of a vote passed by the town of Clarksburg,

October 14th, 1839, which was as follows Voted, That

posting up attested copies of the selectmen's warrants at each

of the school-houses in districts No. 1, 4, and 5, shall be the

mode of warning future meetings ;" and a further certificate

of the said clerk, that no subsequent vote upon this subject

was to be found on the records of the town.

A deposition of Eleazer Ketchum, the town clerk, was also

given in evidence, and to this were attached, first, the warrant

of the selectmen for the meeting at which Mowry was elected,

and second, two notices of town-meetings to be held at differ-

ent times on the same day, the 13th of November, 1843, the

first for the choice of a representative in congress, and the sec-

ond for the choice of governor, lieutenant-governor and senators,

and a representative in the general court, the latter being the

meeting at which Mowry was elected. These purported to be

original notices, which were taken down after the meetings,

1 66 J H. 14. Owing to an error in filing the petition, it is entered in the journal as

that of Laban Tower and others.

»66 J.H.51.



516 CLARKSBURG.

by Ketchum, as stated by him. His deposition seemed to prove

satisfactorily the identity of the notices attached to it. A part

of the notice for the second meeting was torn ofl', but it ap-

peared to correspond in its tenor exactly with the notice for

the first, which was entire, and which was as follows:—
" By virtue of a warrant from the selectmen, directed to me

to notify and warn the inhabitants of the town of C'larksburg,

qualified to vote in elections, to meet at the school-house in

the district No. 5, on Monday, the thirteenth day of November
next, at eleven o'clock in the forenoon, being the second Mon-

day of said month, to bring in their votes to the selectmen for

a representative in the congress of the United States for the

seventh district.

DANIEL MOWRY, Constable.

Clarksburg, Oct. 28, 1843."

It is obvious that neither of the notices contains any distinct

proposition.

Ketchum also stated in his deposition, that he had seen the

notice for the second meeting before it was torn, and that it

was not an attested copy of the warrant.

The deposition of Samuel Clark, which was offered in evi-

dence, stated that he had acted as constable of the town of

Clarksburg, in the years 1841 and 1842, and that the notices

posted up by him for town-meetings " were both in form and

substance the same as those seen by me [him] this day and

annexed to the deposition of Eleazer Ketchum, of said Clarks-

burg, purporting to be the notices of Daniel Mowry, calling a

meeting in said Clarksburg on the second Monday of Novem-

ber last past."

With regard to the second objection of the petitioners, the

return endorsed on the warrant was offered in evidence, and

was as follows :
—

" Berkshire, ss. Pursuant to the within warrant, I have no-

tified and warned the inhabitants of the town of Clarksburg,

qualified to vote in elections and town affairs, to meet at the

time and place and for the purposes therein mentioned.

DANIEL MOWRY, Constable.

Clarksburg', Nov. 13, 1843."
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With regard to the point of the supposed illegal voting, no

evidence was offered.

On the 24th of January, the committee reported ^ that the

petitioners should have leave to withdraw, and on the 2oth

this report was agreed to.-

COLERAIXE.

It seems, that the neglect of selectmen to specify, in their warrant for a meeting for

the choice of representatives, the time at which the poll is to be opened, (according

to the act of 1839, c. 42, J 2,) is not sufficient to invalidate an election made at such

meeting.

Myrtle McGee and thirteen other voters of Coleraine pe-

titioned against the election of Arad Towne, the member

returned from Coleraine, on the ground, that the warrant call-

ing the meeting, at which he was elected, did not state the

time at which the poll was to be opened.

The petition was presented and referred to the committee

on elections, on the 17th of January.-^ With the papers is filed

a copy of the warrant and return, certified by the town clerk,

in which there is no allusion to the time of opening the poll.

On the 24th of January, the committee reported,^ that they

had considered the subject, and that the petitioners should

have leave to withdraw their petition, and on the 25th this re-

port was agreed to.-^

1 66 J. H. 124. » Same. 13o. ' Same, 90. * Same, 124. = Same, 13-5.
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CHARLESTOWN.

An election, effected at a balloting which commenced after sunset, was held void,

under the act of 1839, c. 42, § 3.

The act of 1843, c. 94, in addition to the act of 1839, c. 42, " concerning elections,"

did not repeal the third section of the latter.

A vote to dissolve a meeting having been doubted, and the doubt settled by a show of

hands, the vote was again declared in the affirmative, the meeting not objecting to

this mode of settling the doubt. The doubt being again renewed, the presiding

officer put the question a third time, and declared it to be decided in the negative,

upon a count of the voters present taken by him. It was held, that an election

which took place after this proceeding, was not thereby invalidated.

The election of Freeman F. Tilden, Richard Frothingham,

Jr., Abraham Rand, and Philip B. Holmes, members returned

from the town of Charlcstown, was controverted by Henry P.

Fairbanks and 270 others, voters of that town, on certain

grounds stated in their petition ; in reference to \vhich, the

committee on elections, to whom the case was referred,^ reported

as follows^ :

—

" The facts in the case are these : A meeting was held on

the second Monday of November last, for the purpose of choos-

ing representatives ; the poll >vas opened at 9, A. M., and

closed at 4, P. M. ; 1532 votes were cast
;
necessary for a

choice, 767 ; said Tilden received 712 ; said Frothingham re-

ceived 689 ; said Rand received 229 ; and said Holmes received

761. After the above vote had been declared, the meeting

was dissolved.

Notice was then given that a second meeting would be held

on the 27th of November last, at 12 o'clock, M.

This meeting was called to order and the warrant was read,

when a motion was made to dissolve the meeting, which was

voted in the affirmative, 78 to 63. The vote was doubted, and

the motion was again put, and the result was declared, 160

votes in favor of and 88 votes against dissolving the meeting

;

which last vote was also doubted by eleven persons, and to

make the vote certain, it was taken by counting the voters for

and against dissolving the meeting, as they passed the presid-

ing officer ; the result of which w^as, 335 votes in favor of, and

1 66 J. H. 51. 2 Same, 160.
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358 votes against, dissolsing the meeting. The poll was then

opened, and kept open until 7 o'clock, P. M. The whole num-

ber of ballots cast was 1501
;
necessary for a choice, 751 ; said

Tilden received 716; said Frothingham received 705; said

Rand received 711 ; and said Holmes received 722 votes.

After the result of the last balloting had been declared, at

15 minutes of 8 o'clock, P. M., it was voted to proceed to

another ballot for the choice of four representatives. The poll

was forthwith opened, and kept open for the space of two

hours, by a vote of the town. The whole number of votes

cast at this balloting was 1060
;
necessary for a choice, 531

:

said Tilden received 569 ; said Frothingham received 567

;

said Rand received 567, and said Holmes received 573 votes.

The circumstances, relied upon by the petitioners to prove

that the meeting was dissolved, are, that the vote was taken

and declared in the affirmative, and was immediately doubted,

but no one called for the polling of the house, or a division of

the meeting. The chairman, to settle the doubt, counted the

hands, and again stated the vote to be in the affirmative. And
it is contended, that by this last act, the meeting consented to

this mode of settling the doubt, and that afterwards no one

had a right to call for a polling of the house. The committee

are of the opinion, that there was nothing in this proceeding

which should render the election void.

As to the matter of voting without the check list being used,

it was given in evidence by several witnesses, that some twenty

or thirty persons, whose names had not been checked, cast

pieces of paper, apparently votes, into the box. It was not

given in evidence, who either of the persons so voting were,

or that any person voted more than once, at the same election.

Several of the selectmen, and the constables on the other

side, were as sure that no pieces of paper or votes were cast

into the box, until the names of the voters had been checked.

The committee are of the opinion, that the petitioners have

not made out this point of their case.

The third allegation, which the committee think proper to

notice, is one of general irregularity on the part of the meeting.
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A motion was made to dissolve the meeting, after the result

of the balloting, which terminated at 7 o'clock, had been

declared, which created a great deal of disturbance. The

meeting became disorderly in the extreme, and scenes were

acted, under cover of the night, which the persons engaged in

them would have been ashamed to have been engaged in, in

the day time. But the committee are of opinion, that however

reprehensible the conduct of a portion of the citizens might

have been in this respect, yet as there was no irregularity in the

voting, the seats of the sitting members for this cause should

not be declared vacated.

The committee now come to the fourth, and, in the opinion

of a majority of them, to the only reason why the seats of the

sitting members should be declared vacated, which is, that at the

ballot by which the sitting members claim to have been elected,

'(a previous one held on the same day having resulted in no

choice,) the poll was not only continued open after sunset, but

was opened, and the whole proceedings were had, after that

time, contrary to the provisions of the third section of the

forty-second chapter of the act passed March 9, 1839.

The second section of said act provides, that * The warrant

for notifying any such meeting shall specify the time or times

when the poll for the choice of the several officers shall be

opened ; and the same shall be kept open at least two hours,

and for such longer time as a majority of the voters present

shall by vote direct; but the poll at all such elections shall be

closed by sunset of the same day.'

The third section provides, that ' When a town, having a right

to choose, and voting to choose, more than one representative

to the general court, shall elect to choose them separately, the

provisions contained in the preceding section, prescribing the

time of opening and closing the poll, shall apply only to the

choice of the first representative thus chosen ; and in any case

of balloting for a representative to the general court, if no person

is elected on the first ballot, the said provisions shall not apply to

any subsequent balloting for such representative on the same

day
;
provided that the poll shall be closed by sunset.'
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By the act of 1843, c. 94, passed March 24th, 1843, so

much of the second section of the act concerning elections,

approved on the 9th day of March, 1839, as provides for

closing the polls at sunset on days of election, was thereby

repealed.

Just before the balloting commenced, at which the sitting

members claim to have been elected, the petitioners called

the attention of the meeting to the provisions above recited,

by causing the presiding officer to read them to the meeting
;

and remonstrated against the right of the town to open the

poll and proceed to an election after sunset ; but the motion to

proceed to a ballot for representatives prevailed, and the pe-

titioners, for the most part, left the meeting, and did not vote

at said balloting.

A majority of the committee are of the opinion, that the act

of 1843, c. 94, does not repeal the third section of the 42d chap-

ter of the acts of 1839, but that the third section of chapter

42, passed 1839, stands now precisely the same as if the act

repealing the second section of the act of 1839, chapter 42, had

not been passed.

The committee therefore recommend the adoption of the

following order :

—

Ordered, That the seats of Freeman F. Tilden, Richard

Frothingham, Jr., Absalom Rand, and Philip B. Holmes, re-

turned as members from the town of Charlestown, be, and

hereby are, declared vacant."

This report was presented to the house^ on the 80th of Jan-

uary ; was agreed to on the 6th of February ,2 by 165 yeas to

125 nays ; and the committee on the pay roll directed to make
up the pay of the members including that day.^

On the 9th of February, a motion that a precept should

issue, for a new election in Charlestown, was made and de-

cided in the negative.^

1 66 J. H. 160. 2 Same, 186, 190. 3 Same, 196. * Same, 214.
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RUSSELL.

The petitioners against an election, having been notified by the committee on elec-

tions of the time appointed for hearing them, and having neglected to bring for-

ward evidence in support of their allegations, were deemed to have abandoned their

case, and had leave to withdraw their petition.

The certificate of a town clerk is not evidence of the time during which the poll at an

election was kept open.

Jabez Clark, of Russell, petitioned against the election of

Jeremiah W. Bishop, the member returned from that town, on

the following grounds :

—

First. That at the sixth balloting, on the second Monday

of November, one Bradford W. Palmer received a majority of

all the votes cast for a representative, and thereupon the se-

lectmen declared him ineligible to the office, and the meeting

was adjourned to the next day, when Mr. Bishop was elected

upon the second balloting.

Second. That upon such second day the poll was not kept

open more than an hour for both ballotings.

The petition was presented and referred to the committee

on elections, on the 23d day of January.^ On the 7th of Feb-

ruary, the committee reported,^ that they had notified the pe-

titioners of the time appointed for hearing them, but although

that time had long elapsed, no evidence had been offered

against the member, and therefore that the petitioners should

have leave to withdraw their petition.

There is filed, with the papers in the case, what purports to

be a certified copy of the record of the two meetings, contain-

ing a statement of the result of each balloting on the two •

days above-mentioned ; and the town clerk also certifies, at

the foot of the petition, that the statement of the votes contain- \

ed therein is correct, and according to the record, and that the

poll was open but about an hour for both ballotings.

The report of the committee was agreed to on the 13th of

February.^

1 66 J. H. 116. 2 Same, 210. 3 Same, 248, 249.
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SANDWICH.

Under the Statute of 1839, c. 42, " concerning elections," an election made at a sec-

ond balloting, at which the poll is kept open after sunset, is void.

Where the cases of two members, voted for at the same balloting, stood upon the same

ground, the fact that one of them was too sick to attend to, or even be informed of,

the petition against their election, did not prevent the committee from hearing and

deciding the cases of both.

Pay allowed to members whose seats were vacated, and expenses of sickness also to

one of them.

The petition in this case, (referred to the committee on elec-

tions, February 10th,) was very brief, and is substantially

copied in the following report,^ made on the 17th of Febru-

ary

" The committee on elections, to whom was referred^ the

petition of William E. Boyden and sixty others, citizens of

Sandwich, against the right of Benjamin Bourne and Asahel

Cobb, the sitting members from that town, to seats in this

house, submit the following report :—The ground, upon which

the petitioners in this case ask that the seats of the sitting

members may be vacated, is, that ' they were chosen after

sunset on the day of election, and of consequence, in violation

of the law of the commonwealth.'

Soon after this petition was referred to them, the committee

gave notice to the member who presented it, of their readi-

ness to hear the parties, and on Thursday last, Mr. Joseph

Nye, one of the petitioners, and acting in their behalf, appear-

ed before the committee. On that day, also, notice of the in-

tention of the committee to proceed to a hearing was given to

Mr. Bourne, one of the sitting members. No notice was given

to Mr. Cobb, for reasons that will appear hereafter. Mr.

Bourne was present before the committee.

It will be seen, that the petition simply states, that the sit-

ting members ' were chosen after sunset, in violation of the

law,' without setting forth whether the election was upon a

first or a second balloting. As the third section of the law of

1839, concerning elections, in the provisions touching this elec-

1 66 J. H. 289. « Same, 223.
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tion, relates only to the second and subsequent ballotings, the

petition upon its face would not state a case for unseating

these nnembers, were it not for the general allegation that they

were chosen ' in violation of law.' Under this specification,

the petitioners introduced as a witness the said Joseph Nye,

and by his testimony it appeared, that the meeting for the

choice of representatives to the general court, and for the pur-

poses of the general election in the commonwealth, w^as holden

in Sandwich on the thirteenth day of November last ; that

one unsuccessful balloting for said representatives was had,

the sitting members then Avanting some twenty or more votes

of an election
; that a second balloting was then had, at

which these members had a small majority of the votes cast

;

that in this second balloting the poll was opened just after

sunset, and kept open nearly tw^o hours, being closed between

seven and eight o'clock in the evening; and thus that all the

balloting was after sunset.

Mr. Bourne offered no evidence to the committee. He,

however, asked for delay to send to Sandwich. But as he did

not state what additional fact he would thus prove, or what

statement of this witness, excepting that the polls w^ere open-

ed as well as kept open after sunset, he would disprove, the

committee, not deeming this exception material, did not grant

the request. Mr. Bourne neither admitted nor denied that the

poll was kept open after sunset, leaving the petitioners to

prove their case.

It also appeared that Mr. Cobb, the other sitting member,

has been for some time dangerously sick, confined to his room

and bed, and wholly unable to attend to any business. It has

not therefore been thought proper by his friends and attend-

ants, to mention the subject of this petition to him, and he is

not aware, as your committee are informed, that any such pe-

tition has been presented. Mr. Bourne expressed a strong

desire, that no action should be had until Mr. Cobb could be

apprised of it, and expressed a hope that he could converse

with him on the subject on that or the next day. The com-

mittee unanimously decided to postpone further proceedings
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till Friday afternoon. Mr. Bourne and Mr. Nye then again

appeared, and it was ascertained that the friends of Mr. Cobb

did not deem it prudent to name the subject to him, although

he was then somewhat better. It was hoped by them, that he

might be able next week to attend to this matter, though there

is little prospect that he will be able to appear before the com-

mittee or in the house during the session.

Under these circumstances the committee were embar-

rassed, as to the proper course to be pursued. On the one

hand, they did not wish to decide upon a matter of so grave

importance, without a full hearing of the party interested. On
the other, they were impressed with the necessity of deciding

cases like this at the earliest possible time, consistent with a

due regard to the rights of all concerned. In view of this

latter consideration, they have determined to submit their

report to the house, without delay on Mr. Cobb's accoimt;

stating the fact that he has not been either personally present

or represented before them.

So far as there is any evidence before the committee, it

appears that both the sitting members were elected upon one

and a second balloting, a previous one having resulted in no

choice ; that at this balloting the poll was kept open after sun-

set, in contravention of the provisions of the third section of

the act of 1S39, c. 42, entitled * an act concerning elections.'

Upon this ground, therefore, they submit the following order

:

Ordered, That the seats of Benjamin Bourne and Asahel

Cobb, the sitting members of this house from the town of

Sandwich, be, and they hereby are, declared vacant,"

The foregoing report was agreed to, and the seats of those

gentlemen declared vacant, on the 21st of February, by yeas,

153, nays, 129.1

On the succeeding day, the pay of Messrs. Bourne and

Cobb was ordered to be made up to and including that day.^

An additional allowance of one hundred dollars was after-

wards made to Mr. Cobb, in consideration of the expenses of

his sickness, by the resolve of 1844, c. 71.^

1 66 J. H. 315. s Same, 316, 319. 3 Same, 322.
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WILLIAMSTOWN.

If petitioners fail, after due notice, to present evidence in support of their case, they

will be deemed to have abandoned it.

It seems, that a certificate of the selectmen and clerk of a town, stating what occurred

at a meeting at which they officiated, is not evidence.

William Waterman and twenty others, voters of Williams-

town, petitioned against the right of Amasa Shattuck, the

member returned from that town, to a seat in the house, on

the ground, that the balloting, at which he was elected, had

been commenced and concluded after sunset on the day of

election, and after the selectmen of the town had given notice,

that the poll would be open on the next day for the reception

of votes for a representative.

With the papers in the case is filed, what purports to be a

certificate of the selectmen and clerk of the town, dated Feb-

ruary 9th, in support of the allegations contained in the peti-

tion.

The petition was presented and referred to the committee

on elections, on the 13th of February.^ On the 29th of that

month, the committee reported, that they had notified the

petitioners of the time appointed for the hearing of the case,

and that although that time had passed, no evidence on the

subject had been offered. The committee thereupon recom-

mended, that leave to withdraw should be granted to the

petitioners; and this report was agreed to^ on the same day.

WEBSTER.

P. removed from Dudley to Webster, in October, 1842, and was employed in Webster

up to the time of the election in 1843, intending during all that time to remove his

family to W., as soon as he could find suitable accommodations for them. He did

not in fact remove them before August, 1843. It was held, that he was not a legal

voter in Webster at that election.

After a report, granting to petitioners against an election leave to withdraw, had been

agreed to, and the time had elapsed within which the vote could be reconsidered,

» 66 J. H. 248. * Same, 365.
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the house recommitted the report to a committee, and, after considering a new

report made by them, declared the scat in question vacant.

M. applied to one of the selectmen on the morning before an election to have his

name put on the list of voters. A friend applied, also, in his behalf, for the same

purpose, to another selectman. Both those officers promised to put the name on

the list, but omitted to do so. M.'s vote, however, was received at the poll ; but

upon its appearing that his name was not on the list, he was directed to remove his

vote from the ballot-box, and did so. It was held, that M. was a legal voter, and

that his vote was wrongfully rejected.

The election of Solomon Robinson, returned as a member

from the town of Webster, was controverted by Jonathan Day

and others, on the ground, that the selectmen permitted three

persons to vote at the election, who had no right to vote, and

who voted for said Robinson ; and would not suffer three per-

sons to vote, who, if they had been allowed to vote, would

have voted against said Robinson ; and that if such persons

voting had not been allowed to do so, and such persons as

were not allowed to vote had been allowed, the said Robinson

would not have been elected.

The three persons alleged to have voted illegally were

Jotham Eddy, Oliver W. Adams and Elijah Pratt.

The three persons, whose votes were alleged to have been

illegally rejected, were Harvey Wood, Alvan Child and Brad-

ford Marcy.

Jotham Eddy gave in evidence, that on the 15th day of May, 1843, he removed from

Dudley to Webster, and voted for Mr. Robinson as representative, on the 13th of No-

vember, 1843.

Oliver W. Adams testified, that he removed from Southbridge to Webster, on the

loth day of May, 1843, and voted for Robinson as representative, on the 13th day of

November last, at Webster,

Elijah Pratt deposed as follows :
* I came from Dudley to Webster to work, in

October, 1842. I boarded during the week in the village, and returned home and

spent the Sabbath with my family in Dudley and at church in Webster. I always in-

tended to remove my family to Webster as soon as I could get a desirable tenement,

but was prevented by sickness and other causes. In August or September, 1843, I

purchased a house in Webster, and removed my family from Dudley to Webster on

the 2d day of October, 1843; I am now in the employ of Messrs. Slaters, and have

been ever since October, 1842. I voted for Solomon Robinson as representative from

Webster, on the 13th day of November, 1843.'

Harvey Wood testified, that on the 13th of November, 1843, he voted in Webster

for governor, lieutenant-governor and senators, and retired to the opposite side of the

hall, where he was informed that they were voting for a representative to the general

court at the same time ; he then repaired to the desk of the selectmen, and was about
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to deposit a vote for representative, but was refused ; he would have voted against

Robinson.

Alvan Child deposed as follows :
* I have been a resident of Webster for several

years ; in November last, at the town-meeting for the choice of governor, lieutenant-

governor, senators, and representative to the general court, my name was called by

the chairman of the board of selectmen as a legal voter, and I supposed I was a legal

voter, having paid a tax within two years. I voted for governor, lieutenant-governor,

senators and representative. After I had deposited my votes, my right to vote was

challenged, on the ground that I had not paid a tax assessed within two years. I then

immediately paid my tax for 1843, and the selectmen turned the ballot-box and com-

menced calling the list of voters as before ; and when they came to my name they

refused to let me vote, and I did not vote. I should have voted for Calvin Chamber-

lain as representative to the general court from this town.'

Bradford Marcy deposed as follows :
' I removed into the town of Webster the

fore part of April, 1843, from Dudley. I paid a tax assessed against me in Dudley in

1842; on the morning of the 13th of November, 1843, Mr. Dyer Freeman, one of the

selectmen of Webster, asked me if I wished my name inserted on the list of voters of

Webster. I told him I did want it on, saying I had not paid the tax against me in

Webster, but had my receipt for the payment of my tax last year in Dudley. He,

Mr. Freeman, then said, I will see that your name is put on the list of voters. Near

the close of the meeting, I went to the desk of the selectmen, and the chairman of

the board said my name was on the list. I accordingly deposited my votes for gov-

ernor, lieutenant-governor, senators, and for a representative. He then looked for

my name on the list and found it had not been inserted. He then said I must take

my vote out of the boxes, which I did, supposing I must. I should have voted for

Calvin Chamberlain.'

It was also given in evidence, that one James 0. Tourtelott, a single person, went

to Webster in September, 1842, from Connecticut, to work, boarded in Webster un-

til the 1st of May, 1843, and then accompanied the family he had boarded with to

Dudley, where he continued to board with this family till the last of August follow-

ing, when the family with whom he was boarding removed back to Webster, and he

accompanied them, and continued in Webster until after the election in November

last.

The family, with whom Tourtelott boarded when they removed to Dudley, had no

idea of making other than a temporary residence there.

Tourtelott was assessed a tax in Dudley in May last, and paid his tax there, which

was the only tax he had ever paid in this state. During the four months in which

he lived in Dudley, he worked in Webster, and on the thirteenth day of November

last, he voted in Webster for Calvin Chamberlain as representative to the general

court.

The selectmen gave in evidence, that although the name of Alvan Child was on Ihe

check list, yet as he had not paid a tax within two years, his vote was challenged, and

on that ground, rejected, and his name was stricken from the list of voters ; after-

wards another person paid his (Child's) tax, and he again claimed his right to vote,

but it was rejected, it being too late to insert his name again upon the list of voters

after the poll was opened.

They likewise gave in evidence, that Bradford Marcy's name was not on the list of

voters, no evidence having been brought before the board of selectmen previous to

the opening of the poll that he had the requisite qualifications.

With regard to the case of Wood, the selectmen said that when his name was
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called, * he came forward and voted and his name was checked on the list, but whether

he voted for representative or not we cannot say.'

The whole number of votes cast was 224, Solomon Robin-

son had 114, and was declared elected, 113 being necessary

for a choice.

A majority of the committee on elections, to whom the sub-

ject was referred,^ were of opinion that the votes of Eddy,

Tourtelott, and Adams should have been rejected, and that

the vote of Child should have been received, which would

give the following result.

To the 224 votes received, add Child's, and the whole num-

ber is 225 ; deduct Eddy's, Adams's, and Tourtelott's, and 222

remain; necessary for a choice, 112; Robinson had 114; or

after deducting Eddy's and Adams's, 112.

The majority, therefore, on the 4th of March recommended

that the petitioners have leave to withdraw their petition.

A minority of the committee, dissenting from the views of

the majorit)', made a separate report.^ This report admits

that the votes of Eddy and Adams should have been rejected

and the vote of Child received, but contends that the vote of

Pratt also should have been rejected, and that of Marcy re-

ceived. It considers Tourtellott to have been a legal voter,

though in the view of the minority the question, whether he

was, or was not such, could not affect the result. The argu-

ment and conclusion of the minority are thus stated :

—

" Was Elijah Pratt a legal voter in Webster ? The minority

are clear he was not, for lack of sLx months residence in Web-
ster.

Did Pratt move to Webster, or change his ' home ' from

Dudley, till he moved his family? Clearly not. No man loses

an old and acquires a new residence, until his intention of

changing his residence ceases to be in suspense, and becomes

fixed. If the removal depends on any contingency or doubt,

the residence is not changed till the contingency ceases. Pratt

had his family and home in Dudley. He went to Webster to

work there. He says he went 'home' to Dudley every week

»66 J. H. 51.

67

• Same, 437.
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to his family. He intended to remove his family, provided he

could get a tenement in Webster. Until he got a tenement

his intention was not fixed, nor carried into effect, and no

more changed his residence than if he had remained over the

line in Dudley, wdth his family, intending to remove in case he

could find a tenement in Webster.

Take a common case. A man, with a family in New
Hampshire, comes to work in Massachusetts. He intends to

remove his family, provided he can find work, or make a long

contract, or get a house, or any other contingency. A month

before an election, he makes up his mind to remove, and brings

down his family. Has he had a year's residence in Massa-

chusetts ? Clearly not. He is not detached from his residence

in New Hampshire, untO the contingency, as to his intention

of mo\'ing his family, ceases. When that ceases, and the in-

tention is carried into effect, the residence is changed, and not

before. By the same rule, Pratt had not resided six months in

Webster. Suppose he had not removed his family until after

the election? Would he have been a voter in Webster in

1S43 ? Clearly not. He went to Webster to work in October,

1842. Does any one doubt that he was a voter in Dudley, in

November, 1843, where it is understood he actually did vote

that year ? But by the rule of the majority, the moment he

moved his family to Webster, in October, 1843, his residence

dated back to October, 1842 ; the problem is, where did he

reside in the mean time ? K he had not moved his family,

nor taken a house, his residence would have continued in Dud-

ley, and thus Pratt, who by law was an actual resident and

a voter in Dudley, in November, 1842, where his house was, is

now made out by the retraction of this removal, to have been

a resident of Webster, while actually a resident of Dudley;

or else to get rid of this absurdity, it must be said that his

residence was suspended between Dudley and Webster, from

October, 1842, though he had made up his mind to move his

family. This is impossible, and we ask the house to pause

before they establish this loose rule of residence upon an un-

certainty, while he leaves his family at home, and is making
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np his mind whether to move them or not, or until he does make

up his mind to remove them without any contingency, which

throws all notions of a fixed domicil into confusion. Clearly

then Pratt was not a voter in Webster. The same rule, by

which the majority bring him in, might just as well bring in

Eddy, for he bought land in Webster, with a view to build a

house in 1842, and resided in Webster till he removed his

family there, on the loth of May, 1843. The committee right-

fully exclude him ; but if actual removal, coupled with a pre-

vious contingent but not fixed intention, as in Pratt's case, is

to date back five months, why not date back Eddy's removal

eighteen months ?

The next inquiry is, was Marcy's vote illegally rejected?

It is admitted he had all the qualifications. On the morning

of the election, one of the selectmen, upon Marcy's applica-

tion, promised to put his name on the list of voters. Mr. Jona-

than Day testified before the committee, that on the morning of

the election, he also made the request, for Marcy, to the chair-

man of the selectmen, to put his name on, and he said it

should be on. This is positive proof, that he did all the law

requires to have his name put on. The selectmen say he did

not offer evidence of his qualifications, but both he and Mr.

Day, for him, applied to have his name put on, and they said

it should be put on ; and so strongly were the selectmen im-

pressed with the belief that his name was on the list, as the

chairman had promised, that when he asked if his name was

on, they said, yes, and actually received his vote.

Wni the selectmen of Webster say, that they intentionally

deceived Marcy ? Of course not ; but is a citizen, on apply-

ing to have his name put on the list, to be told by one or more

of the selectmen, that his name shall go on, and while he

offers to vote be told it is on, and then find it not on after all,

and thus be decieved out of his vote ; and the groimd taken

by the selectmen, that he did not offer evidence of qualifications,

when they had previously told him that they were satisfied of

his qualifications ?

The only possible doubt as to Marcy's right to vote is, did
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he waive his right by withdrawing his vote, after it was de-

posited; which he did by compulsion for fear of prosecution.

He swears he withdrew his vote by direction of the selectmen,

because he thought he must. And, in fact, if he had persisted,

after he knew his name was not on, he was liable for illegal

voting, his name not being on the list ; for the law is explicit,

that the ballot of no voter shall be received unless his name is

first placed on the list.

The selectmen, after they had promised, neglected to put it

on, and thus deprived him of his right to vote, which he did

not lose by withdrawing his vote, but by their neglect, or re-

fusal, to put his name on the list, without which he could not

vote. If INIarcy was misled, in the first instance, by the se-

lectmen, as to putting his name on the list, and again misled

by being told by them he must withdraw his vote, would it

not be allowing a double wrong to sanction the rejection of

his vote ?

We think it impossible to come to any other conclusion,

than that Pratt was not, and Marcy was, a voter. This would

give the result as follows :

—

Whole number of votes, 224

Add Child's and ]Marcy's, illegally rejected, - - - 2

Whole number, 226

Deduct Eddy's, Adams's and Pratt's, - - . - 3

Whole number, 223

Necessary to a choice, 112. Deduct from 114, for Mr. Rob- .

inson, Eddy's, Adams's, and Pratt's, 3, and he has but 111, and

is not chosen. If Tourtellott's is also rejected, it makes the

whole number 222, still requiring 112 for a choice. The mi-

nority therefore report the following :

—

Resolved, That the seat of Solomon Robinson, the sitting

member from Webster, is hereby declared vacated."

The petition was presented on the 8th of January,^ and re-

ferred to the committee on the llth.^ On the 31st the com-

» 66 J. H. 23. « Same, 51.
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mittee made a report concluding with leave to withdraw,^

which was agreed to on the 12th of February.^ On the 17th,

however, (though the house had been in session on every inter-

vening day) the petition was taken from the files and recommit-

ted to the same committee,^ who on the loth of March, again

reported leave to withdraw.* On the 8th, the report of the minor-

ity was submitted to the house,^ and ordered to be printed with

the report of the committee. The subject was considered on

the 14th of March, and the report was amended by striking

out its conclusion, and inserting that of the report of the mi-

nority, the question being taken by yeas and nays, and there

being yeas 161, nays 118,^ and as thus amended it was agreed

to.'

On the 15th of March the house ordered, that pay should

be allowed to Mr. Robinson up to and including that date.^

FALL RIVER.

At a meeting for the election of representative, held subsequently to the passing of the

act of 18-13, c. 94, the poll was opened at 9 o'clock in the forenoon, and kept open

by a vote of the meeting, until after sunset ; it was held, that the election was not

thereby invalidated.

The petition in this case, signed by James G. Bowen and

38 others, stated, among various immaterial allegations, that,

at the second meeting of the voters of the town, held on the

fourth Monday of November, after due notice :

—

" The inhabitants assembled at nine o'clock, A. M., and

commenced balloting. At about five o'clock, P. M., a motion

was made to close the poll at six o'clock, P. M., which was

carried nearly unanimously, all understanding at the time

that the sunset law (st. 1839, c. 42) had been repealed. Had
the poll been closed at sunset, when the motion was made

fixing the time of closing it at six o'clock, P. M., it is be-

lieved, that no representatives would have been chosen, and

» 66 J. H. 167. « Same, 238. 3 Same, 285. •» Same, 404. & Same, 437.

« Same, 499. ' Same, 600. » Same, 502.
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consequently that the majority which the persons elected had

was obtained after sunset."

The petition was referred to the committee on elections on

the 2d of March.i On the 4th of the same month, that com-

mittee reported,^ that the petitioners had not assigned any rea-

son in their petition, why the sitting members should not be

entitled to their seats, and therefore recommended that they

should have leave to withdraw their petition ; and this report

was agreed to,^ on the day on which it was made.

SOUTH HADLEY.

If petitioners fail, after due notice, to present evidence in support of their case, they

will be considered as abandoning it.

The petition of Alpheus Ingraham and six others, against

the election of Erastus T. Smith, the member returned from

South Hadley, alleged that the selectmen had neglected to

count seven votes which should have been counted. It was

presented and referred to the committee on elections on the

9th of March.3 Qj^ 21st of the same month, the commit-

tee reported,* that the petitioners had been duly notified to

present evidence in support of their case, but no communica-

tion whatever had been received from them. In the absence

of any statement from the petitioners, the committee con-

jectured, that the imputed error of the town officers had

arisen from the fact, that the seven votes in question, which

bore the names of the respective candidates for the office

of representative in congress from the district of which

South Hadley formed a part, had been by mistake deposited

in the ballot-box appropriated exclusively to the votes for rep-

resentative in the general court. The committee founded their

report, however, simply upon the fact that the petitioners had

not appeared after due notice, and unanimously recommended

that they should have leave to withdraw their petition ; and

this report was read and agreed to,^ on the first day of March

ensuing.

» 66 J. H. 382. Same, 399. ^ game, 216. < Same, 316. » Same, 376.
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EXEMPTION FROM TAXATION ON ACCOUNT OF POVERTY.

Persons, who have been exempted from taxation on account of their poverty; under

the provisions of the eighth clause of the oth section of the Rev. Sts., c. 7, and ist.

1843, c. 87, § 1, for two successive years before their arrival at the age of seventy,

are not entitled to vote in the election of governor, lieutenant-governor, senators,

and representatives, under the third article of the amendments to the constitution,

as persons exempted by law from taxation.

On the second day of March, 1844, the committee on the

judiciary reported^ to the house, upon an order of the 23d of

January,^ that the question upon which the following opinion

is given, and which is stated in the opinion, should be proposed

to the justices of the supreme judicial court, and this report

was ao:reed to^ on the 4th of March. On the 12th of INIarch

the opinion was received,* and ordered to be printed.

" The undersigned, justices of the supreme judicial court,

have received the order of the honorable house, passed on the

second of March, eighteen hundred and forty-four, requesting

their opinion upon the following question :

—

* Is a person, who has the requisite qualifications as to resi-

dence, but who has been exempted from taxation on account

of his poverty two successive years before his arrival at the age

of seventy years, entitled to vote in the election of governor,

lieutenant-governor, senators and representatives, after his arri-

val at that age ?'

Li answer to this question, we cheerfully submit the follow-

ing opinion.

A just answer to the question must depend upon a true

construction of the third article of the amendments to the con-

stitution of the commonwealth, and the laws, to which that

article refers, in order to determine the qualifications of voters.

This article extends the right of voting, in the elections men-

tioned, to every male citizen of tAventy-one years of age and

upwards, excepting paupers and persons under guardianship,

having certain qualifications of residence, and who shall have

> 66 J. H. 384. « Same, 114. 3 Same, 402. < Same, 460.
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paid by himself, or his parent, master or guardian, any state

or county tax assessed upon him within two years preceding,

in any town or district of the commonwealth ; and also to

every person, who being otherwise qualified, shall be by law

exempted from taxation. This provision of the constitution,

being irrepealable by any act of ordinary legislation, must be

obeyed and carried into effect according to its plain intent and

meaning, as far as that can be ascertained. One of these

requisites, to qualify the citizen to vote, is, that he shall have

paid some state or county tax assessed upon him within the

state, within two years preceding the election, or be by law

exempted from taxation. In requiring the payment of a tax,

the constitution makes no distinction between a poll-tax and

a tax on the person in respect to his real or personal estate.

The question supposes the case of a person, who, for two

years before arriving at the age of seventy years, has been

wholly exempted from taxation on account of his poverty. It

follows, that until he shall be taxed for property, he cannot

have paid any tax assessed on him within two years, previous

to the election, at which he may claim a right to vote, and

cannot therefore establish his right upon that branch of the

provision. The only question therefore, is, whether he is a

person exempted by law from taxation, within the other clause

in this article of the constitution.

In reference to this question, we ask leave to refer to an

opinion, given by the justices of the supreme judicial court, in

February, eighteen hundred and thirty-two, signed by two of

the subscribers, and in which the undersigned all concur. This

opinion will be found in 11 Pickering's Reports, 538, (anie,2SD,)

and we think it goes far towards deciding the present case. The

opinion then expressed was, that persons exempted under the

discretionary authority of the assessors, as persons who by

reason of age, infirmity or poverty, are unable to contribute

towards the public charges, are not persons exempted by law

from taxation, within the meaning of this clause in the consti-

tution. We then considered, and still consider, for the reasons

there stated more at length, that the constitution had reference
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to a class of persons acting in capacities beneficial to the com-

munity, such as ministers of the gospel, instructors in public

seminaries, and the like, persons to whom such exemption had

been granted by law, as one mode of making up their compen-

sation for services. And although this class of persons ex-

empted by law has been diminished by succeeding legislation,

it does not alter the meaning of the constitution in this respect

Looking therefore to the probable purpose and intent of the

makers of the constitution, and the terms in which they have

expressed their intent; we are of opinion, that the persons who
are annually and temporarily exempted by the assessors from

taxation, by reason of their poverty and inability to contribute

to the public revenue, are not persons exempted by law from

taxation, who are entitled to vote without payment of any tax.

These considerations apply to all persons of whatever age,

who are by the discretionary power of the assessors, excused

from taxation on account of infirmity, or poverty. But the

specific question is, whether persons of seventy years of age

and over, who have paid no tax assessed on them within two

years before, because they have been exempted on account of

age, infirmity, or poverty, can exercise the right of voting.

No difference in this respect exists between persons of seventy

years old and upwards, and those imder that age, except that

by the law as it now stands, persons of seventy and upwards

are not liable to be taxed for their polls. In this respect some

change has been made in the law, since the opinion was ex-

pressed in eighteen hundred and thirty-two. Before that time,

the subject was usually regulated by the annual tax act, and

the specific provision therein referred to was contained in the

then last tax act, Stat. 1831, c. 151, by which all male citi-

zens of sixteen years old and upwards were liable to a poll-tax.

In one other particular, the law has undergone a slight change

of form. As the law formerly stood, the provision that if there

were any persons, who, by reason of age, infirmity, or poverty,

might be unable to contribute towards the public charges, in

the judgment of the assessors, they might exempt the polls

and estates of such persons, or abate any part of what they

68
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were assessed, was usually embraced in the tax act ; but now
by the Revised Statutes, c. 7, § 5, 8th clause, the provision is

made part of the permanent law regulating taxation. The

reason probably is, that formerly it was usual to have a state

tax annually, in which these clauses were introduced, and the

general law in respect to town and county taxes directed, that

assessors should conform to the then last state tax-act, in

assessing county and town taxes. But in eighteen hundred

and thirty-five, when the Revised Statutes were prepared, a

state tax had become more unfrequent, and it became therefore

convenient that the general provisions, in regard to town and

county- taxes, should be embraced in the body of the laws, to

be made complete, and furnished to the officers and people of

the commonwealth, instead of referring to tax-acts, which

might be passed, if at all, at long intervals only. But the

power thus humanely given to assessors to exempt individual

persons, unable by reason of poverty to contribute to the pub-

lic charges, was of precisely the same nature and extent then

as now, and the law was similar in effect, and substantially so

in terms ; and we think therefore that this exemption is still a

temporary indulgence and excuse from the payment of taxes,

allowed at the discretion of assessors, and that the persons

thus excused are not persons exempted by law from taxation.

And we are also of opinion, that the modification of the

law, determining what persons shall be liable to a poll-tax, can

make no difference in respect to the right of voting. For-

merly, all persons of sixteen years old and upwards, were tax-

able for their polls. By the Revised Statutes, it was reduced,

and limited to persons from sixteen to seventy years old, and

by the statute of 1843, c. 87, it was again reduced to persons

from twenty to sevent)\

But whilst persons of all ages are liable generally to taxa-

tion for property, those over seventy cannot be said to be ex-

empted by law from taxation, merely because they are no

longer liable for a poll-tax. It is the liability to taxation, not

the want of taxable property, which distinguishes citizens

generzdly from citizens exempted by law from taxation. The
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e xemption by law contemplated by the constitntion is an ex-

emprion from all taxation, without any distinction between a

poll-tax and any other tax. Persons over seventy, therefore,

althongh not liable to a poll-tax, because the law does not

make their polls taxable, are still liable in common with others

to all other taxes ; and if not actually taxed in any one year,

it is because they happen to have no taxable property. Such

want of taxable property may be temporary or casuaL and

such persons may at any time acquire property, by inheritance

or otherwise, and would then be taxable, and so they are not

exempted by law from taxation. Upon any other construction,

if the legislature were still further to limit the number of persons

liable to a poll-tax, and if all such persons, not happening to

have taxable property, and so not being assessed in fact for

any tax. should be permitted to vote, it would, in our opinion,

be repugnant to the constitution, which requires either the

actual payment of a tax, or that the person shall be of some

class having a general exemption by law from taxation- Sujv

pose the legislature should, for some good reason, enact that

persons between thirty and seventy, and no others, should be

taxed for polls ; there would be a class of persons between

twenty-one and thirty, who would be entitled by age and resi-

dence to vote, and in regard to whom it could not be pretended

that they were exempted by law from taxation. Their right

to vote, then, by the plain and express terms of the constitu-

tion, would depend upon the payment of some tax, and there

being no poll-tax, it must of course be the payment of a tax on

property. So if the legislature were to take off the poll-tax

altogether, it could not be said that all persons having, at any

particular time, no taxable property, would be exempted by

law from taxation
;
therefore, to come within the other pro-

vision of the constitution, they must actually |>ay a tax to en-

able them to vote, and such, in the absence of all poll-taxes,

must be a property tax. We are, therefore, of opinion, that

persons over seventy years of age are no more entitled, on that

account, than any other persons, to vote, without the actual

payment of a tax, although on account of the change of the
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law they are not liable to a poll-tax. And it makes no differ-

ence that such persons have, during the two years before ar-

riving at seventy, or before or after that time, been exempted

by the discretionary power of the assessors, on account of pov-

erty, from being assessed or charged with the payment of any

t£LX. All such persons may acquire property by inheritance or

otherwise, and being always liable by law to taxation, may, in

respect to such acquired property, be actually taxed. But as

the constitution expressly requires, that, in order to be qualified

to vote, a person must actually have paid a tax, or be ex-

empted by law from tajcation, we are of opinion, that persons

seventy years old, though not liable to be taxed for their polls,

are not thereby exempted by law from taxation, and therefore

that they are not entitled to vote without the actual payment

of some other tax.

LEMUEL SHAW,
S. S. WILDE,
CHARLES A. DEWEY,
SAMUEL HUBBARD.

Boston, March 9, 1844."

1845.

COMMITTEE ON ELECTIONS.

Messrs. TJwvias Tobnan, of Boston, John S. Ladd, of Cam-

bridge, Shubael P, Adams, of Lowell, Benjamin Mayo, of

Orange, James Rider, of Dartmouth, John L Baker, of Bev-

erly, O. S. Kingsbury, of Mansfield.
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CERTIFICATES OF MEMBERS.

The omission of a return upon the certificate of a representative, stating that he has

been duly notified of his election and summoned to attend the general court, does

not affect the validity of the election or of the return.

On the seventh of January, 1845, the certificates of the mem-

bers of the house were referred ^ to the committee on elections.

On the 15th the committee reported,^ that they had examined

the same and compared the certificates of election transmitted

to the secretary, in compliance with the provisions of the Act

of 1844, c. 143, " concerning the organization of the house of

representatives," with those received from the members.

The report then proceeds as follows :

—

" The eighth section of the fifth chapter of the Revised

Statutes makes it the duty of the selectmen of towns, within

three days after the election of a representative, either by a

constable or some other person by them specially authorized,

to give notice of the choice to the person elected, and the tenth

section of the same chapter provides, that the certificate of the

person chosen shall have a return thereon, signed by the con-

stable or other person specially authorized to give notice,

stating that notice of the choice was given to the person

elected, and that said person was summoned to attend the

general court accordingly. All the certificates examined by

the committee, except two, contain returns stating that the

person or persons elected were duly notified and summoned.

In one of the cases, where no such return was made by a con-

stable or person specially authorized, there is an endorsement

on the certificate that the representative elected, 'being himself

the constable of the town,' was notified and summoned by the

selectmen. In the other case, there being no such return on

the certificate, the committee have ascertained from the sitting

member, that being himself one of the selectmen, notice and

summons were deemed unnecessary.

» 67 J. H. 48. » Same, 101.



542 RETURNS OF MEMBERS.

While the committee would recommend to town officers a

strict compliance in all cases with the provisions of law relat-

ing to elections, they, at the same time are of opinion, that

where a certificate, signed by the selectmen, corresponds sub-

stantially with the requirements contained in the ninth section

of the fifth chapter of the Revised Statutes, it is to be received

as prima facie evidence of an election, although it may not

have a return thereon required by the tenth section of the

same chapter.

The design of the law seems to be to give the representative

official information of his election, and for that purpose, it im-

poses a duty on certain officers of the town. But if that duty

has been neglected, if the person chosen has not been notified

and summoned, the defect seems to be supplied by his appesir-

ing and taking his seat in the house ; otherwise it might be in

the power of town officers, by their own delinquency, to in-

fringe the rights of a representative who had been legally

chosen.

This construction of the law, so far as the committee have

been able to ascertain, has been adopted by the house here-

tofore. They therefore report that all the certificates which

they have examined are correct in form."

This report was forthwith agreed to.^

Note. At the next session, in 1846, the committee on

elections made a report upon the returns of the members of the

house, referring to the foregoing, and taking similar ground in

regard to three cases in which the members had not been duly

notified, and that report was agreed to as soon as made.^

>67J. H. 101. 2 68 J. H. 11, 37.
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COMMITTEE ON ELECTIONS.

Messrs. Thomas Tolmati, of Boston, John S. Ladd, of Cam-

bridge, Benjamin Mayo^ of Orange, John I. Baker, of Beverly,

James Rider, of Dartmouth, John A. Morton of Hadley,

Isaac Burroics, of Bernardston.

CASE OF JAMES M. FREEMAN, PETITIONER.

The second section of the act of 1839 c. 42, providing that the warrant for notifying a

meeting for the choice of certain officers shall specify the time when the poll shall

be opened, is to be considered as directory to town officers ; and the omission of

such specification in the warrant subjects the selectmen to the penalty provided in

the act
;
but, except in cases of fraud, will not invalidate an election made at a

meeting held in pursuance of such warrant.

The fact, that a person who claims to have been elected a representative at a meeting,

at the close of which the presiding officers declared that no choice had been effect-

ed, was a candidate for the same office at a subsequent meeting, cannot impair any

right acquired by him at the former meeting.

After the result of an election has been declared, it is proper for the selectmen to

add to the whole number of votes, one that has accidentally escaped notice, and

thereupon to make a new declaration, although the result of the election is thereby

changed.

The omission, in a warrant for a meeting for the choice of representative, of an article

to determine whether the town will elect one, will not preclude the town from vot-

ing upon that question, and, therefore, will not invalidate an election effected at a

meeting held under such warrant.

The age of a voter may be proved by the record of his birth inserted in the town

records, coupled with evidence of his identity.

If it appears from the evidence, that the poll was closed before the close of the meet-

ing, it may be inferred, in the absence of counter evidence, that it was legally closed

by a vote of the town.

At the hearing of petitioners against a claim for a seat, the committee may consider

objections not stated in such petition.

No member having been returned from the town, of Belling-

ham, James M. Freeman, who claimed to have received a ma-

jority of the votes cast therein for a representative at the annual
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meeting, petitioned^ the house on the 7th of January, 1846, that

he might be admitted to a seat, and his petition was on the

next day referred^ to the committee on elections. Two counter

petitions against this supposed election, couched in the same

language, and signed, the one by Charles W. Tingley and

twenty-five others, and the other by Nahum Cook and thirty

others, were subsequently presented and referred^ to the same

committee, who, on the 27th of January, made their report,*

which was ordered to be printed. The report sets forth the

allegations of the parties, on the one side and on the other,

as follows :

—

" The petitioner claims a right to a seat on the following

grounds :

—

1. Because, at the election duly held on the 10th of Novem-

ber last, the poll having been opened and closed according to

law, the votes were counted and declared as follows :—whole

number 163, necessary for a choice 82, and that James M.

Freeman had that number and was chosen. It v/as immedi-

ately suggested that a vote for James J. Fiske had been over-

looked. Search was made, and in one of the piles such a vote

was found, and without again counting all the votes, this was

added to the 163, making 164, and it required 83 for a choice,

and the selectmen directed the clerk to make up his record ac-

cordingly, making no choice.

2. That the meeting was adjourned to the next day, and

after three unsuccessful ballotings the meeting was dissolved.

3. Because it has since been ascertained, that two illegal

votes were thrown against James M. Freeman, to wit, by John

Jackson, an unnaturalized foreigner, and Martin G. Cushman,

a minor.

The petitioners against the election controvert the right of

freeman to a seat for the following reasons :

—

1. Because the warrant calling the meeting at which said

Freeman claims to have been chosen, stated no time when the

polls would be open, as required by the act concerning elec-

68J.H. 6. « Same, 8. 3 Same, 50. « Same, 127.
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tions, passed March 9th, 1839, and the proceedings under said

warrant are, therefore, void.

2. Said Freeman had not a majority of the votes cast at

the meeting.

3. The meeting was adjourned to the next day, and said

Freeman was a candidate at the adjourned meeting, and there-

by waived all claims to a choice on the first day, and cannot

now go back to the first meeting.

At the hearing before the committee, other objections not

stated in the counter petitions were offered against the petition-

er's right to a seat. In the case of Erastus Richards, member

from Sharon, whose election was controverted in 1843, (antCj

502,) it was determined that ' allegations not set forth in the

petition, nor contained in specifications, came too late, and could

not be considered.' The committee, however, in the case now
before them, have been willing to consider any additional ob-

jections offered by the petitioners, among which are the fol-

lowing :

—

1. That in the warrant for calling the meeting for the 10th

of November, it was not stated, that the question would be put

whether the town would send a representative.

2. That the town did not vote to close the poll, and it does

not appear that the poll was closed, before the meeting was

closed.

3. That Paul Chilson gave a vote for Nahum Cooke, which

was not counted by the selectmen."

The committee then submitted a statement of the evidence

in the case, from which it appeared, that the allegations of the

parties were substantially proved thereby. The only portion

of the evidence, which it seems necessary to state, is that of

Stephen Lewett, one of the selectmen, which was as follows

:

*' I am one of the selectmen of Bellingham, and presided as chairman of the select-

men during the meeting of the 10th of November. No vote was passed by the meet-

ing to send a representative. After the poll was closed, the votes were sorted ; the

town clerk stood at my side, and when they were sorting, the names of the candidates

were given by me to the clerk. After the votes were sorted, the piles for the lower

candidates were first taken, and the numbers given to the clerk ; those smaller piles

were then brushed aside to make room for counting the larger piles. I think I per-

fectly remember giving the name and number of the vote for J. J. Fiske ; I have no

69
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doubt as to giving both the name and number. After the smaller piles were brushed

aside, and the larger counted, the numbers were given to the clerk, and he put them

down, as I supposed. The clerk then added them up, and the whole number added

was 163 ; James M. Freeman then had 82 ; the selectmen made the declaration of the

result from Mr. Freeman's record, without reckoning it up themselves; the select*

men first announced the whole number of votes, and then the number necessary to a

choice, and that James M. Freeman had the number necessary to a choice, 82. The

selectmen then read to the meeting the number of votes the sereral candidates had,

as a part of their declaration. When I had read to within one or two of Mr. Fiske's

name, I discovered there were no figures set against his name. I then said to Mr.

Holbrook, and perhaps to Mr. Thayer, the other selectmen—* You are sure there is a

vote for Mr. Fiske ?' Mr. Holbrook replied, ' Certainly there was; I can pick it up

here,' turning directly to the corner of the table where the smaller piles had beea

brushed up. The vote for Mr. Fiske was then found in that pile of the scattering

votes. Mr. Freeman was present at the time it was found. At my statement, Mr.

Freeman carried out the number against Mr. Fiske's name, and altered the footing of

the column to 164. After the mistake was corrected, I finished reading the statement

of the votes for the several candidates. The declaration was then made that there

was no choice. At the time of the correction, Mr. Freeman made no objection. A
very few minutes were occupied in correcting the mistake."

The committee concluded their report as follows :

—

" The first objection urged by the petitioners is, that, in the

warrant for calling the meeting, no time was stated when the

poll would be opened, as required by the act passed March

9th, 1839.

The second section of that act provides, that * the warrant

for notifying any such meeting shall specify the time or times

when the poll for the choice of the several officers shall be

opened.' By the 6th section of the same act, it is provided,

that *if any selectman, or any other town or city officer, shall

wilfully neglect or refuse to perform any of the duties required

of him by the third chapter of the Revised Statutes, or by the

provisions of this act, he shall forfeit a sum not exceeding two

hundred dollars.'

The committee find -that in 1840, the next year after this

act was passed, a construction was given by the house to the

second section, so far as it relates to the choice of representa-

tives, which has not been overruled by any subsequent de-

cision. In the case of Silas Walker and Benjamin F. Keyes,

members from West Boylston, {ante 894,) the report of a com-

mittee, which was agreed to by the house, is as follows :
—

' It

is apparent that the warrant does not specify (otherwise than
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by implication, if at all) the hour at which the poll should be

opened. But there is no allegation or suspicion of fraud in

this case, or of any injurious result arising from this omission,

and it is not sufficient to vacate the seats of the sitting mem-

bers.' The principle involved in this decision seems to be, that

this section of the statute is to be considered as directory to

town officers; that they incur the penalty prescribed in the 6th

section for neglect of duty; but that such neglect, except in

cases of fraud, ought not to deprive the town of its represent-

ation. Such having been the construction heretofore given to

the second section of the statute, the committee do not now
recommend that it should be changed or reversed. The only

case which seems in the slightest degree to conflict with the

foregoing decision, occurred in the year 1843, when the seat

of Mr. Hannum, member from Easthampton, [ante^ 471,) was

vacated, ' because the poll was not kept open two hours, and

also, that the warrant did not specify at what time the poll

would be opened.' It was proved in that case, that the poll

was not kept open two hours ; and that fact, of itself, might,

and probably did, furnish a sufficient reason for the decision

that was then made. Unless the poll is kept open two hours,

it can never be known that all the voters in the town have had

an opportunity to exercise a right secured to them by the con-

stitution and laws of the commonwealth.

In this connection, the committee would state, that the 8th

and 10th sections of the 5th chapter of the Revised Statutes

have been construed as directory to town officers. Those sec-

tions declare expressly, in what manner the selectmen and con-

stables of towns shall give notice to persons who are chosen

representatives. In the year 1845 the house decided, that

where town officers had omitted to give any such notice what-

ever, it was a neglect of duty subjecting them to a penalty, but

that such omission did not affect the validity of the election, or

the correctness of the member's certificate. This decision,

which is believed to be in accordance with former usage, has

been confirmed by a similar decision, made during the present

session.
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Another objection stated in the petition is, that the meeting

was adjourned to the next day, and that said Freeman, having

been again a candidate, thereby waived all claims to a choice

on the first day.

It appears from the town records, that the meeting was ad-

journed to the next day, that the vote passed on the first day

not to send a representative was reconsidered, that three bal-

lotings were had, that no choice was made, and that the meet-

ing was then dissolved. But it appears to the committee, that

no proceedings which took place on the second day can im-

pair any rights, which the petitioner might have acquired on the

first day. It appears that Freeman was again a candidate at

the adjourned meeting, but that fact is wholly immaterial. No
man can prevent people from voting for him for a public office,

if they choose to do so ; and he is sometimes surprised to find

himself a candidate, without his knowledge or consent, and

against his wishes.

Another objection is, that in the warrant for calling the

meeting, it was not stated that the question would be put

whether the town would send a representative.

The supreme judicial court, in compliance with an order of

the house, passed June 13th, 1815, gave it as their opinion,

that ' the right to send a representative is a corporate right

vested in the towns by the constitution,' which right the town

may exercise or not according to their discretion. A motion,

therefore, not to send a representative is always in order after

the meeting is opened ; and it appears to the committee, that

whenever such a motion is made, the town cannot be pre-

cluded from acting upon it, by any omission in the warrant to

state that such a question would be put to the meeting. This

view is sustained by the language used by the court in the

opinion above referred to :
' When the town is legally assem-

bled for the purpose of electing a representative, if a vote pass

not to send one, the minority, dissenting from that vote, cannot

legally proceed in the choice.'

Another objection made to the legality of the meeting is,

that the town did not vote to close the poll, and it does not
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appear that the poll was closed, before the meeting was

closed.

It appears from the records, that the town proceeded to

business, by the selectmen opening the poll at half past twelve

o'clock, and that, at twenty minutes before three o'clock, the

votes were counted for representative. Manning Thayer, one

of the selectmen, testifies that the poll was kept open two

hours. Stephen Lewett and Amos Holbrook, the other two

selectmen, speak of the poll as having been closed, but do not

say at what time. Lewett' s testimony is, that ' after the poll

was closed, the votes were sorted.' Holbrook states, that ' after

the poll was closed, w^e sorted the votes.' It evidently ap-

pears, therefore, that the poll was closed before the meeting

was closed
;
and, in the absence of all proof to the contrary,

the committee think it fair to infer, that the poll was legally

closed by a vote of the town.

Having considered the several objections, urged by the pe-

titioners against the legality of the proceedings, at the meeting

on the 10th of November, the committee come to the inquiry

whether, from the facts in the case, James M. Freeman, the

petitioner for a seat, was duly elected.

The committee are of opinion, that the vote for Fiske, hav-

ing been found among the scattering votes, was not included

in the pile of votes for Freeman, nor counted as one of the

82 received by him, as the counsel for the petitioners sug-

gested it might have been. The selectmen, having found a

vote for Fiske, soon after they declared Freeman elected, pro-

ceeded correctly in adding it to the number of scattering votes,

and in making a second declaration. It was not then known

to the selectmen, that any person had voted, who was not con-

stitutionally qualified, and they clearly discharged their duty in

withholding a certificate.

That John Jackson was not a citizen of the United States,

is so clearly proved, that any comment is unnecessary. By a

wise provision of the constitution of this commonwealth, none

but citizens are allowed the right of suffrage.

The committee are of opinion, that Martin G. Cushman
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was the identical person whose birth was recorded in the town

records, November 16, 1824, and that being a minor on the

10th of November last, he was not constitutionally qualified

to vote.

If, then, the votes given against Freeman by Jackson and

Cushman be deducted, it will give the petitioner a majority.

The whole number of votes would be 162
;
necessary for a

choice, 82 ; which number Freeman received. The committee,

being of opinion that he received a majority of the legal votes,

deem it unnecessary to consider whether there is snfficient

proof that a vote was cast for Nahum Cooke. No such vote

having been found by the selectmen, the burden of proof is on

the petitioners, and if they have failed to establish the fact

beyond a reasonable doubt, the vote ought not to be counted.

But, if the vote should be admitted, it would only increase the

whole number to 163, of which 82, received by Freeman,

would stiU be a majority.

The committee, therefore, unanimously recommend the

adoption of the following resolution :

—

Resolved, That James M. Freeman be admitted to a seat as

a member of this house.*'

This report was considered and agreed to^ on the 31st of

January, and Mr. Freeman at once took his seat as a represent-

ative.

On the 10th of February it was ordered,^ that Mr. Freeman,

" in making up his account for attendance during the present

session, be authorized to commence on the 12th of Januar\',

that being the day when he first appeared before the commit-,

tee on elections."

> 68 J. H. 163. « Same, 227.
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COMMITTEE OX ELECTIONS.

Messrs. Thomas Tolman, of Boston, John S. Ladd, of Cam-

bridge, Warren Lovering^ of Medway, George S. Boutivelly

of Groton, Olis P. Lord, of Salem, Hardin Hemenway, of

Shutesbury, Hiram A. Beebe, of Westfield.

DANA.

Under Stat. 1844, c. 78, the poll is to be considered as opened, when the ballot-box is

presented to the voters, and they are called onto prepare their rotes for a balloting.

It is improper to allow any one to vote after the ballot-box has been turned.

It is clearly contrary to the express provisions of law, to delay the public declaration

of the result of a balloting, after the votes have been counted, and the result ascer-

tained.

It seems, that a ballot deposited after the result of a balloting has been ascertained,

though not declared by the presiding selectman, is not to be counted.

The election of Benjamin Richardson, the member returned

from the town of Dana, was controverted by James S. Brown

and fifty-five other voters of that town,^ upon grounds stated

in the following report ^ of the committee on elections,

namely :

—

" At the meeting in the town of Dana, on the ninth of No-

vember last, there were four ballotings for a representative.

The first three were declared to have resulted in no choice.

On the fourth, the selectmen declared the sitting member to

be elected, and gave him a certificate of his election in the

usual form. The certificate is signed by the three selectmen

of the town, comprising the whole number, and contains a

constable's return, that the person elected was duly notified.

The petitioners allege, that the proceedings on the fourth

ballot were irregular and illegal, and that the supposed elec-

» 69 J. H. 34. « Same, 300.
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tion of said Benjamin Richardson ought to be set aside and

his seat vacated.

The sitting member avers, that he was, in fact, elected on

the third ballot, notwithstanding the selectmen annomiced that

there was no choice. But, if it should appear that he was not

chosen on the third ballot, he contends that he was legally

elected on the fourth.

A large number of witnesses have testified to facts relating

to this election, but the committee have not considered it ne-

cessary to report the evidence in full. Such portions of it

only will be presented, as justice to the parties, and a correct

understanding of the case, seem to require.

If the sitting member, as he alleges, was lawfully chosen on

the third trial, it is of little consequence, so far as he is con-

cerned, whether any, and, if any, what irregularities might

have taken place on the fourth. He acquired rights which it

was not in the power of the selectmen, or the town itself, to

take away from him. K another person had been declared to

be elected on the fourth trial, had received the usual creden-

tials, and had taken his seat in the house, that seat would be

vacated on making the requisite proof of a prior and para-

mount right.

The committee will first consider the question, whether the

sitting member was chosen on the third trial, and invite atten-

tion to the following evidence :

—

Isaac Doane : * I am one of the selectmen of Dana, and was present at the meet-

ing on the 9th of November last. After voting on the third ballot for representative,

the chairman said, that if there was no objection, he would turn the box. No objec-

tion was made, and he turned it. The votes were counted, and the result was that

Benjamin Richardson had 70 votes, Mr. Stone 60, and there were 9 scattering. The

town-clerk set them down and added them up. I asked the clerk why the chairman

did not declare that Mr. Richardson was elected, but heard no reply. After the add-

ing up, I stood a few minutes, and asked him again, I think, why the vote was not

declared. I think it was fifteen minutes after the clerk had footed up before the vote

was declared. We all saw what the result was. We all assisted in counting. Elias

Woodward passed by, and, I suppose, put in a vote, and the declaration was then

immediately made that there was no choice. To the best of my judgment the delay,

between the time that the count was completed on the third ballot, and the declara-

tion of the vote, was from ten to ^twenty minutes. It could not have been more than

a minute, after Mr. Woodward passed, before the vote was declared. From fifteen to

twenty minutes were occupied in counting before footing up. The town clerk counted
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my pile of votes after me, and I counted his. It has been our custom to receive votes

after the box was turned, and before the counting was completed and the declaration

made.'

George G. Braham deposed, that ' near the close of the third balloting he took a

seat near the selectmen. The box was turned soon after and the selectmen proceeded

to sort and count the votes. One of the selectmen, Mr. Isaac Doane, sat down by

me, and said Mr. Benjamin Richardson was chosen by a majority of one. There was

some space of time, after counting the votes, when the selectmen appeared to be

doing nothing. After a while, Elias Woodward came up with a vote and laid it on the

desk, and immediately, perhaps one minute after, the chairman declared there was a

tie and no choice. I recollect no person voting after the box was turned, but Wood-

ward.'

Nathaniel L. Johnson deposed :
' I voted on the third ballot ; went out of the

hall, and returned. I had understood there was a choice in the election of Mr. Richard-

son. When I returned, I saw the selectmen in their places, apparently doing nothing.

After waiting a few minutes, Elias Woodward came up and offered his vote, which

was objected to by Jonathan E. Stone, one of the selectmen, for the reason that it

was too late ; but the vote was received, and almost immediately it was declared by

the chairman that there was a tie and no choice.'

Albert Bosworth deposed :
* After the votes were given in, (on the third trial,) the

chairman said, if there is no objection, I shall turn the box. The box was turned, and

the votes counted. I stood near by, and heard it said, by the chairman, that Mr.

Richardson was chosen by a majority of one. The votes were counted twice at least.

Soon after, a Mr. Woodward came up with his vote and some one objected ; but the

vote was received, and then the selectmen declared that there was a tie, and no choice.

The chairman said to the town clerk, that Mr. Richardson was chosen, not openly.

It was not said in a whisper, but it was said so that I heard it distinctly. It was not

said in a loud tone. I was about as near to him as the town clerk was. I stood by

and counted the votes at the same time the selectmen did, and I know there was no

counting of the votes after Woodward gave in his.'

There is more evidence of a similar pm-port. The law relating

to this subject is contained in the fifth chapter of the Revised

Statutes, section sixth :
' They (the selectmen) shall openly

receive, sort, and count the votes (for representative) there

A majority of the committee are of opinion, that the sitting

member was fairly chosen on the third ballot. The votes had

been counted, and it was known to the selectmen, town clerk,

and to some other citizens of the town, that Mr. Richardson

was elected by a majority of one vote. Ten minutes elapsed,

if not more, after the result of the balloting was ascertained,

before IVIr. Woodward made his appearance and claimed his

70
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right to vote. The majority of the committee believe, that the

practice which prevails, in some towns, of allowing persons to

vote after the box is turned, ought to be discontinued. But

whatever may be the custom, as to receiving votes while the

town officers are engaged in counting, it is clearly contrary to

the express provisions of law to delay making a public decla-

ration, after the counting is finished and the result ascertained.

The statute requires that the declaration shall be made forth-

with. The majority of the committee do not intend, in the

present case, to impute any improper motives to the selectmen.

They probably intended to discharge their duty faithfully, but

acted, as we think, under misapprehension or mistake.

It is easy to see, that if the result of a balloting is not

declared 'forthwith,' or immediately after all the votes are

counted, an opportunity is given to the presiding officers,

should they be so disposed, to exercise an influence inconsist-

ent with the purity of elections. Suppose, for instance, that

the candidate should be the political or personal friend of the

selectmen, and it is ascertained, from counting, that only one

or two votes are wanted to secure his election, it might some-

times be in their power, (as they know from the check list who
have not voted, as well as those who have,) by sending mes-

sengers after absentees and postponing a declaration, to secure

their object. Or, if a political opponent was found to be chosen

by a very small majority, they might, by the same unfair man-

agement, defeat his election.

The committee have already stated, that the petitioners con-

test the right of the sitting member to his seat, in consequence

of irregular proceedings, which, they allege, took place on the

fourth trial. The first and principal objection is, 'that the poll

was not opened before five o'clock in the afternoon.' The 78th

chapter of the acts of the year 1844 is in these words :
—'In all

elections for representatives to the general court, when a choice

is not made on the first ballot, other ballotings may be had on

the same day : provided, that in no case shall the poll at such

elections be opened after five o'clock in the afternoon, on said

day.'



1847. 555

Those who are familiar with the history of our legislation for

a few years past, know that this act was intended as a substitute

for the celebrated sunset law of 1839. So much of the second

section of that law, as relates to closing the poll before sunset,

was expressly repealed March 24th, 1843, and the third section

was rendered inoperative by the act of 1844. Some have argued,

that the sunset law was unconstitutional, others, that it was

merely directory to the selectmen. It has been said, that, as

the constitution allows the whole day for the choice of a repre-

sentative, it includes, of course, the time between sunset and

twelve o'clock at night, and that the legislature does not

possess the power to alter it. Those who considered that law

as mandatory merely to the selectmen, admitted that it was a

good regulation for the accommodation of aged and infirm

voters, and for preventing riots and disturbances, in the night

time ; but contended, that where an election was effected after

sunset without any fraud or unfairness, the seat of the person

chosen ought not to be vacated, though the selectmen might

be punished for its violation. The same objections that were

made to the old law, requii'ing the poll to be closed by sunset,

may be urged against the one now under consideration, which

directs that the poll shall not be opened after five o'clock in

the afternoon. The same constitutional principle is involved

in both, and hence the decisions of the house, in cases which

occurred under the old law, are applicable to this. It will be

seen, that the house took a different view of the subject, insist-

ing on a strict compliance with the law, not^vithstanding aU

the objections urged against it. It was decided to be consti-

tutional, and something more than dii-ectory to selectmen. In

the year 1843, the seat of Abner Shedd, member from Burling-

ton, (ante, 460,) was vacated for no other cause than that the poll

was kept open after sunset. It was said by the committee, in

that case, 'that the act of the town, in commencing a ballot

after sunset, was a direct violation by the town of a law of

the land
;
that, although a right to be represented is a high

municipal privilege, and not to be taken away upon slight

ground, still, a town violating the law has less claim to con-
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sideration.' In the year 1844 the seats of the four members

from Charlestown (ante, 518,) were vacated for the same rea-

son, under the third section of the act, not repealed in 1843.

The facts in relation to the fourth ballot in the town of Dana,

as proved by witnesses on both sides, are briefly these :—Im-

mediately after the chairman had declared that there was a tie

and no choice on the third ballot, he ' presented his box,' (in

the language of a witness for the petitioners,) and said, 'pre-

pare yourselves for another balloting.' James S. Brown, one

of the petitioners, testified, that *the chairman called on the

voters to prepare their votes for a fourth ballot.' This was

between four and five o'clock in the afternoon. The balloting,

however, did not commence immediately after this call from

the chairman. The selectmen spent some time in sealing up

the returns for state officers. There was some excitement in

the meeting, caused by the near approach of five o'clock.

Considerable discussion took place about the legality of pro-

ceeding to another choice. The election law was read. A
motion was made to dissolve the meeting, which was consid-

ered to be out of order, as the returns were not sealed up,

which the law requires to be done in open town-meeting.

Another motion was made to adjourn to the next day, which

the chairman at first declared to be a vote, but, the vote being

doubted, it was finally determined not to be a vote to adjourn.

These proceedings occupied so much time, that it was clearly

past five o'clock before the first vote, on the fourth balloting,

was deposited in the box. The voting then proceeded, and

Benjamin Richardson, the sitting member, received nearly all

the votes given in, his opponents having either left the meet-

ing, or declined voting, on the ground, that the doings were

illegal.

K the poll cannot be considered as open until the selectmen

begin to receive votes and check the list, and former precedents

of decisions, under the law of 1839, which have been cited, are

to govern, then the sitting member was not legally chosen on

the fourth ballot. The committee, however, are inclined to

give the statute a more liberal construction. They are of
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opinion that the poll was opened, at the time when the chair-

man presented the box and called on the voters to prepare

themselves with votes for another ballot. Every body was

notified that another balloting was to be had. The depositing

of the votes and checking the list were merely deferred for a

short time, to accommodate the selectmen in sealing up the

votes for state officers, and, while thus engaged, a discussion

arose, which occasioned a delay until after five o'clock.

Another objection to the legality of the election, on the fourth

ballot, alleged by the petitioners, is, that the meeting was fairly

adjourned to the next day. On this point, much testimony

was introduced by both parties. The committee, however, are

satisfied, that although the chairman at first declared the meet-

ing to be adjourned, and thereupon several voters left their

places and proceeded towards the door, intending to leave the

hall, and some near the door might have left it entirely, yet

that the vote was seasonably doubted and the question put

again, when the chairman declared that it was not a vote to

adjourn. Several witnesses testified that the vote was imme-

diately doubted ; that the selectmen had not left their seats

;

that the house was divided and counted; and that the meeting

refused to adjourn.

The minority of the committee are of opinion, that the sitting

member was not chosen on the third ballot, but think that he

was constitutionally elected on the fourth.

The committee, therefore, are unanimously of opinion that

the sitting member was duly elected on the ninth of November

last, and that he is entitled to a seat in this house ; and they

recommend that the petitioners have leave to withdraw their

petition."

This report was submitted to the house on the 20th of Feb-

ruary ,i and ordered to be printed ; and on the 27th of February

it was agreed to.^

»G9J.H. 300. « Same, 366.
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CASE OF DAN HILL, PETITIONER.

Whether there can be a valid election of a representative without the agency of se-

lectmen, Qucere.

The act incorporating the town of Blackstone provided, that the town should remain

for a certain period a part of the town of Mendon, for the purpose of electing a rep-

resentative ; that the warrants for calling meetings for the election of representatives

should specify ten o'clock, A. M., as the hour at which the poll should be opened

;

and that the poll should be opened accordingly, and closed by one o'clock, P. M.

It was held, that it was not necessary that the poll should be opened, but that the

voters of the two towns might properly vote not to send a representative, and might

thereupon dissolve a meeting called for the election of one.

A warrant for calling a meeting for the election of a representative specified 10 A. M.

as the hour at which the meeting would be opened, and the weight of evidence was

deemed to be, that the meeting was not opened before that time. After the meeting

was called to order, a motion not to send a representative was made, on which the

selectmen declared the vote to be a tie, but after a conference with the town clerk,

who had also counted and found the vote to be against sending, put the question

again, and declared the result to be a vote not to send. One who had voted in the

minority then moved to reconsider this^vote. Pending a discussion of his right to

make the motion, a motion was made to dissolve the warrant and carried in the

affirmative. This vote was doubted, but no notice was taken of the doubt ; and

the selectmen retired from the desk. A moderator was then chosen and an elec-

tion had, of which the result was declared to be the choice of a representative,

whose election was certified by the moderator, and by four persons who acted as

his assistants. It was held, that such election was void.

A vote to dissolve the warrant (that being the usual motion in the town) is equiva-

lent to a vote to dissolve the meeting.

There having been no return from the united towns of Men-

don and Blackstone, Dan Hill caused his petition to be pre-

sented, praying that he might be admitted to a seat as a

member, and this petition, with one of Newton Darling and

318 others, legal voters of Blackstone, in aid thereof, was re-

ferred^ to the committee on elections, on the 11th of January.

On the 6th of February that committee reported^ as follows :

" In the year 1845, the town of\Blackstone was set off from

the town of Mendon. As the town of Mendon, at that time,

was entitled to only one representative, it was provided, in the

6th and 7th sections of the ' act to incorporate the town of

Blackstone,' as follows :

—

' Sect. 6. The said town of Blackstone shall remain a part of the town of Mendon,

for the purpose of electing the representative to the general covirt, to which the town

» 69 J. H. 25. « Same, 196.
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of Mendon is entitled, until the next decennial census of the inhabitants shall be

taken, in pursuance of the thirteenth article of the amendments of the constitution.

And the meeting for the choice of such representative shall be called by the selectmen

of Mendon; and the warrant shall specify ten o'clock in the forenoon, as the time

when the poll at such election shall be opened ; and the same shall be opened accord-

ingly, and be closed by one o'clock in the afternoon of the same day.

* Sect. 7. The selectmen of Blackstone shall make a true list of persons belonging

to said town, qualified to vote at every such election, and the same shall be taken and

used by the selectmen of Mendon, for such election, in the same manner as if it had

been prepared by themselves. Such meetings shall be held in the towns of Mendon

and Blackstone, respectively, in alternate years, commencing with the town of Black-

stone ; and the selectmen of Mendon shall appoint such place for every meeting to

be held in Blackstone, as the selectmen of Blackstone shall, in writing, request.'

It appears, that on the second Monday of November last, at

a meeting of the qualified voters of the two towns, held in

Mendon, in conformity to the requirements of the law above

recited, there was one balloting for a representative ; that the

whole number of ballots was 288, and that no person received

a majority of the votes. At this meeting the petitioner was

not a candidate.

Another meeting was called to be held at the same place,

on the fourth INIonday of November last, for the choice of a

representative. It is admitted by the petitioner, that the war-

rant was duly issued by the selectmen of JNIendon, that the

voters were legally notified and warned, that the warrant was

properly served and returned, and that the meeting was regu-

larly called. It appears from an inspection of the warrant, that

the voters were called upon to assemble punctually at 10

o'clock in the forenoon.

The petitioner states, in his memorial ;—
' That at the hour

appointed for said meeting, (on the fourth Monday of Novem-

ber.) and within a few minutes of the precise time mentioned

in said warrant, a large number of the qualified voters of said

towns assembled at the place designated in said warrant, for

the purpose of giving in their votes to the said selectmen, for

a representative :—that the said selectmen, though present at

said meeting, refused to open the poll, and, disregarding their

own duty, and the rights of the citizens and voters there as-

sembled, retired from their seats and refused to preside in the

meeting :—Whereupon, the meeting called upon Emory Scott,
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Esquire, chairman of the selectmen of Blackstone, to preside

in said meeting, and to receive, sort, and count the votes for

a representative ; that the said Emory Scott opened the poll,

and called upon the legal voters present to bring in their votes

for such representative, and, after allowing all of said voters a

fair opportunity to bring in their votes, the said presiding offi-

cer, with the aid of respectable gentlemen, (who had also, at

his request, aided him as inspectors during the balloting,) did

in open town-meeting sort and count the votes which had been

brought in, and found that the whole number of said votes

amounted to two hundred and two ; that of this number your

memorialist had one hundred and thirty-seven, and that all

other persons voted for had sixty-five
;
whereupon it appear-

ed that your memorialist, having a large majority of all the

votes cast, was chosen a representative from said town, and the

meeting was then dissolved. Wherefore, your memorialist

claims that he is entitled to a seat in this house, as a repre-

sentative from the town of Mendon.'

This is a statement of the case as presented by the petition-

er himself. He has delivered to the committee a certificate of

his election, which is in the common form, excepting, that

instead of the selectmen, it is signed by Emory Scott, modera-

tor^ and Washington Hunt, William Legg, and Aaron Burdon,

assistants.

The committee have examined several witnesses, and the

material portions of their evidence will be submitted as a part

of this report. Before proceeding, however, to introduce testi-

mony, a preliminary question is suggested, which will now be

considered. Assuming as true all the facts set forth in the

memorial, could the petitioner have been legally elected? He
alleges that the selectmen left their seats, and refused to pre-

side at the meeting. This leads us to inquire whether there

can be, in any case, a valid election of a representative which

dispenses entirely with the agency of the selectmen ?

The constitution, chapter second, section first, article third,

provides, that votes for governor shall be given in ' to the se-

lectmen who shall preside at such meetings ;—and it is also
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provided, chapter first, section second, article second, in rela-

tion to the choice of senators, that ' the selectmen of the sev-

eral towns shall preside at such meetings impartially; and

shall receive the votes of all the inhabitants of such town,

present and qualified to vote for senators, and shall sort and

count them in open town-meeting.' There is no such consti-

tutional provision in relation to the choice of representatives,

but some legislative enactment was soon found to be necessa-

ry. The constitution went into operation in the year 1780.

On the 20th of April, 17S1, a law was passed which required

selectmen to call town-meetings for the choice of representa-

tives in the general court, and to preside at and regulate said

meetings, to furnish the person elected with a cetificate of his

election, and cause him to be notified by a constable. Such

has been the law on this subject from that time to the present.

The law now in force is contained in the fifth chapter of

the Revised Statutes. The fifth section provides, that all

meetings for the election of representatives shall be notified

by the selectmen. The sixth section is in these words :
—

' The

selectmen shall preside in such meetings, and they shall have

all the powders which are vested in moderators of town-meet-

ings
;
they shall openly receive, sort, and count the votes there

given by the qualified voters present, and shall forthwith

publicly declare who are the persons elected.' The seventh

section directs that the election shall be recorded in the town

records. The eighth section makes it the duty of the select-

men, within three days, to cause the person chosen to be noti-

fied, and the ninth prescribes the form of a certificate to be

given to him, which certificate is to be signed by them.

Some of these requirements have heretofore been decided

by the house, to be mainly directory or mandatory to the select-

men, and not essential to the validity of an election. Such,

for example, is the eighth section, requiring the representative

to be notified of his election by a constable. A case of this

description firom South Reading has been so decided by the

house,! since the commencement of the present session. A
^ See Report on the Retmns of Members for ISio, and note.
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similar case occurred in the year 1837.^ Official notice is

required to be given to the member elect, for the purpose of

securing his attendance at the opening of the session. But, if

he takes his seat without having received such notice, no injury

accrues, although the selectmen, for their neglect of duty, are

liable to the penalties of the law. So, if the election should

not be recorded in the town records, as required in the seventh

section, such omission would not probably be deemed suffi-

cient to invalidate an election, which could be proved, without

the records, to have been fairly made. These two sections re-

quire duties to be performed after an election has been effected.

But it is difficult to imagine how any election can be legal,

unless the meeting is, first, regularly warned, and secondly,

unless the selectmen, who are sworn officers, open the poll,

and receive, sort, and count the votes.

The committee are not aware of any decision of the house,

which seems in the slightest degree to conflict with the opinion

here presented, unless it is the case of Firgus McLain, re-

turned a member from the town of Hope, in the county of

Lincoln, in the political year 1809-10.2 It is stated in that

case, that McLain's seat was controverted on the ground, that

a moderator presided at his election instead of the selectmen,

and that this fact was proved by depositions. The commit-

tee have not had access to the original papers in that case,

except to the certificate of the member, which is in the usual

form and signed by the selectmen, and contains a constable's

return that he had given the requisite notice. The only in-

formation to be procured from the journal of that year is, that,

on the 24th of February, 1810, the committee on elections re-

ported, ' that the town of Hope is entitled to a representative,

and therefore that Firgus McLain is entitled to a seat in this

house.' The report was agreed to. It appears, from the fact

of giving the certificate, that the selectmen recognized the

meeting as conducted by their agency and under their official

supervision. From the language used by the committee, as

appears from the journal, there is some doubt on what ground

» Ante, 347. « A e, 71.
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they reported in favor of McLain. During that year, the seats

of several members, from towns incorporated since the adoption

of the constitution, were controverted because those towns did

not respectively contain 150 ratable polls. That objection, as

well as the choice of a moderator, might have been alleged by

the petitioners, against the right of McLain to his seat. If

such an objection was made and overruled, the language of

the committee is intelligible ; otherwise their report, or the

substance of it, as stated in the journal, is absurd.

It may be said, that if no meeting is or can be legal without

the agency of the selectmen, they have it in their power, by

neglecting or refusing to perform their duty, to deprive a town

of its constitutional right of representation. Admitting that

such would be the result, let us inquire whether there is any

serious danger to be apprehended, from any such flagrant abuse

of power by selectmen. They are citizens called to the dis-

charge of important public duties, usually selected for their

intelligence, integrity and capacity for business, and sworn to

the faithful discharge of their trusts
;
and, for wilful neglect of

duty or misconduct in office, they are liable to the pains and

penalties of the law. These safeguards, it is believed, have

generally been considered sufficient to protect the rights of the

people against any wanton abuse of power by selectmen. If,

however, the penalties now provided by law, to be inflicted on

town officers for neglect of duty, are insufficient, they ought to

be increased.

Entertaining these views, the committee were inclined to the

opinion, that, admitting as true all the facts set forth in the

memorial, the petitioner was not legally chosen, and is not

entitled to a seat as a member of this house. They felt un-

willing, however, to dismiss the case without giving both par-

ties a full hearing. The evidence offered by the petitioner will

be understood by referring to the extract from his memorial

already given. The testimony adduced by the selectmen, in

their defence, is designed to show, that the meeting on the 24th

of November was not opened before 10 o'clock in the forenoon,

(the time appointed by law as before stated,) that after the
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meeting was opened, a motion was made not to send a repre-

sentative, that the motion prevailed, and that the meeting was

dissolved."

The following is a part of the evidence for the petitioner:

—

** The following paper in the original was delivered to the committee by the petitioner,

and appears to be a record of the votes given in at the meeting at which he claims to

have been elected.

Arnold Taft, - 4

William Wood, 1

Josiah Webster, - 31

Sumner Ballou, 4

Samuel W. Doggett, - 25

Dan Hill, - 137

i)202

102

S. W. Doggett, 12 in one piece of paper.

Same, 19 in one piece of paper.

The above two pieces of paper were counted as two votes for Samuel W. Doggett.

The above is a true count of the votes at a meeting held at Harrison Hall, in Men-

don, on Monday the twenty-third day of November, A. D. 1846, as counted by me,

Emory Scott, Moderator. Attest, Washington Hunt, William Legg, Aaron Burdon,

Alexander H. Allen.'

Emory Scott testified as follows:—*' I am the chairman of the selectmen of Black-

stone, and was present at the opening of the town-meeting, in Mendon, on the 23d

of November last; was invited by the selectmen of Mendon, to assist in entering the

names of voters on the check list, and did so ; had brought with me the list of the

voters of Blackstone ; there were 446 names on the check list of Blackstone. At the

time of opening, there were some forty or fifty persons present. An inquiry was made

of Leonard Taft, the chairman of the selectmen of Mendon, if the time of opening

the meeting had arrived. The chairman asked some one for the time, and the reply

was, that it was 10 o'clock and after. I asked James A. Baldwin if it was 10 o'clock ;

he replied that it was 10 and a little after, by his time
;
my impression is, that he said

it was ten minutes after 10 o'clock. The chairman, Mr. Taft, called the meeting to

order, and then read the warrant and the officer's return. A motion was then made

by Mr. Samuel W. Doggett, not to send a representative to the general court. The

chairman put the motion, and declared it a vote not to send a representative. Some

one doubted the vote. The chairman then called on those in favor of not sending a

representative to hold up their hands ; then he called on those of a contrary opinion

to express it in the same manner, and declared it was a tie. The town clerk disagreed,

making a majority of one in favor of not sending. Some called on the chairman to

untie it,—some, to try the vote again. He put the motion again, and declared it was a

vote not to send. I then made a motion to reconsider that vote. C. C. P. Hastings

objected to my right to make the motion, having voted in the minority. Immediately

Mr. Doggett moved to dissolve the warrant. The chairman made no decision as to

whether my motion was in order. I was within five feet of the chairman. He called

on those in favor of dissolving the warrant to hold up their hands ; then on those op-

posed ; and then stated it was a vote, 28 to 24, to dissolve the warrant. No other
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declaration was made. I immediately doubted the vote. Mr. Doggett called back a

portion of the people who had started to go out, saying, there is more voting to be

done. Most of them returned. In a minute after, Mr. Leland, one of the selectmen,

who had been conversing with the chairman, turned to me and said. The doubt is too

late
;
you ought to have made it before. I replied, that I could not have made the

doubt before the declaration of the vote, and urged upon the selectmen, as well as I

could, in the confusion, that some notice should be taken of the doubt. Mr. Leland

again said. It is too late. I said to the chairman, that I expressed the doubt in season.

He made no reply. While we were standing, Mr. Hill and a large number from

Blackstone came in. Mr. Hill endeavored to get an opportunity to address the meet-

ing. As far as I could understand, he was trying to ascertain the state of the meet-

ing. Such was the confusion, that Mr. Hill spoke very loud in order to be heard.

After two or three attempts he did succeed, and stated to the selectmen that the right

of representation was a constitutional right ; that the people had a right to vote, and

were not in this way to be deprived of their rights. The selectmen were standing in

their places. Mr. Hill demanded that the votes should be received, and very soon

several stepped up and demanded that their votes should be received. The chairman,

being in the desk, said there was no meeting. He afterwards left the desk. Mr, Hill

made a motion to choose a chairman, proceed to the choice of a representative, and

bring the case before the legislature. They proceeded to choose a chairman, and I

was elected by hand vote. I remarked that I would preside as chairman or moderator,

but not in my official capacity as a selectman of Blackstone, and took the chair.

Messrs. Washington Hunt, Aaron Burdon, William Legg, of Blackstone, and Alex-

ander W. Allen, of Mendon, were invited to act as assistants, to prevent illegal voting.

I called on the inhabitants to bring in their votes for representative. The poll was

kept open about an hour and a half. I made and signed a record of the result of the

voting. The two pieces of paper therein mentioned were rolled up to the size of one

vote, and in that way got in. This record was made up before leaving the desk. A vote

was then taken to dissolve the meeting. Two meetings for the choice of representa-

tive were held last year ; the first was warned to meet at 9—the poll to be opened at

10 o'clock, A. M. ; the second was notified to meet at 10 o'clock. It has been our

custom to delay opening our town-meetings till some time after the hour named in

the warrant. It was a common remark, in respect to town-meetings, among the

voters, that they would have an hour before opening. Messrs. Legg, Burdon, and
• Hunt, have represented the town of Mendon In the legislature. Mr. Allen has been

selectman and town clerk.

I do not recollect whether my motion to reconsider the vote not to send a represent-

ative was seconded. It is customary with us to put motions that are not seconded.

Mr. Hill exhibited a good deal of feeling, and spoke loudly and earnestly. He said

whoever was chosen representative would hold his seat. I suppose over 300 voters

were present. Some attempted to vote twice. I charged some with attempting it,

and they admitted it. Some might have voted twice ; I know of none that did so. A
handful of votes was thrown at the hat, but did not fall into it. At another time, a

handful was put on the top of the hat
;
but, they adhering together, were all taken

out. Before the division of the town, a motion not to send a representative was fre-

quently made at the opening of the meeting ; but there was usually an article in the

warrant touching that question. Since the year 1840, the representative has been

taken alternately from the sections now called Mendon and Blackstone. Last year

the selection was from Blackstone. No exceptions, as to the time of opening the

meeting, were taken."
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Joseph Wheelock testified as follows :—" I called at the store of Davenport & Aldrich,

on the morning of the 4th Monday of November. When I left for the place of meet-

ing, it was just five minutes before 10, A. M., by the clock in the store. "Went with E.

Lamb directly to the hall, a distance of eight or ten rods. As I was going up the

steps, I heard some one say ' I doubt it,' The selectmen were in their seats. S. "W.

Doggett asked them by what authority they kept their seats, and requested them to

leave
;
they soon after withdrew. I do not know whether the clock in the store was

right. I formerly lived in Mendon, and the clock in the store was then considered as

a standard for time. I heard no motion made after I entered the hall."

The following evidence was introduced on behalf of the

selectmen of Mendon :
—
COPY OF RECORD.

*'^fendon, Xovember 23, 1846.—At a legal meeting of the inhabitants of the towns of

Mendon and Blackstone, qualified to vote in elections and in town affairs, held this

day at Harrison Hall in said Mendon, agreeably to the foregoing warrant, the

following votes were passed, to wit :
—

Voted, not to choose a representative to represent the towns of Mendon and Black-

stone in the general court to be held at Boston on the first Wednesday in January

next.

Voted to dissolve the warrant. Attest, Putnam W. Taft, Town Clerk. A true copy

of record : Attest, Putnam W. Taft, Town Clerk of Mendon."

Putnam W. Taft testified as follows :
—" I am town clerk of Mendon ; was at town-

meeting in Mendon on 23d November last. A motion not to send a representative

was made immediately after reading the warrant. The vote was taken ; a doubt was

raised. A count was then made by the selectmen, who made it a tie ; I also counted

and made a majority of one in the affirmative. The vote was again taken and decided,

by a majority of one or two, not to send a representative. A motion was then made

to reconsider this vote, not to send, by Mr. Emory Scott, and, before the vote to re-

consider was taken, a motion to dissolve was made and carried. The vote to dissolve

was carried by 28 to 24. The meeting was called to order at ten minutes past 10,

A. M., by my watch. I should think not far from twenty minutes elapsed between

the opening and the dissolution of the meeting. I suppose my watch indicated the

true time ; am positive it was between five and ten minutes past 10 o'clock ; have

sometimes altered my watch
;
having let it run down, I set it that morning by the

clock."

Stephen Taft testified as follows :
—" I have held dificrent town offices in Mendon, for

about nine years ; have been selectman three years, and attended every town-meeting

for nine years except one. The representative has been taken from the two parishes,

now forming Blackstone and Mendon, alternately. It was understood that the selec-

tion this year was to be from Mendon. I arrived before the meeting on the 23d of

November was opened. The warrant was read, and no objection was made to opening

the meeting. Soon after the warrant was read, a motion was made by Mr. Doggett,

and seconded by myself and several others, ' that we vote not to choose a representa-

tive.* This motion was put by the chairman, and declared to be a vote ; a doubt was

expressed, and the chairman called on those in favor of not choosing a representative,

to hold up their hands till counted ; then on those opposed by the same sign. The

chairman declared he made it a tie, but said, * we disagree.' Some said, * if you have

not voted, untie the vote others requested him to try the vote again. He accord-
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ioglj put the motion again, and counted as before, and declared it was a rote, not to

send a represenUtire ; think he declared the affirmatiTc and negative. Mr. Scott

then moved to reconsider it; did not hear his motion seconded. C. C. P. Hastings

inquired if he voted in the negative or affirmative. Mr. S. replied, in the negative.

Mr. U. then questioned his right to move a reconsideration. Pending this, a motion

was made to dissolve the meeting or vrarrant. Mr. Scott insisted on his motion being

tried. Some remarked, that a motion to dissolve took precedence of all others. I

remarked to the chairman, that if the motion to dissolve wu put, it would in effect

try the sense of the meeting on Mr. Scott's motion. The motion to dissolve was then

put, and decided bv a count both of the affirmative and negative, and it was declared

to be a vote to dissolve. The meeting up to this time was as orderly as usual. Mr.

Scott very soon said, ' I doubt the vote ;' said it two or three times quite low and not

very distinctly ; but I was near and heard him. Mr. S. was in the desk. It did not

appear to me that he addressed the selectmen. I said to him, ' the affirmative and

negative have been tried, and you may doubt all day.' Heard no other person express

a doubt. I have no means of ascertaining the time of opening the meeting. The

time, intervening between the reading of the warrant and the dissolution, could not

have been much less than half an hour, or from 20 to 30 minutes. The votes were

passed as deliberately as is usual in town-meetings. I saw Mr. Hill in the hall before

the selectmen left the desk ; a number came in at the same time. Mr. Hill appeared

considerably excited, and inquired the state of business in the meeting. There was

considerable noise; several were speaking. Mr. H. went to the desk and demanded

hit right to vote ; others demanded that the poll should be opened. The selectmen

remarked that the meeting was dissolved, and they had no right to receive votes, and

soon left the desk. Mr. Scott was nominated as chairman of the meeting. The mo-

tion was put and declared to be a vote. Mr. S. said he would preside, as he has stated

in his testimony. The assistants entered the desk with him. He then called for

TOtes for representative. Some were disorderly ; no order was requested. Before the

close, the meeting became as orderly as could be expected. I saw votes thrown at the

cap ; saw none fall into it. I saw two persons go up deliberately and vote twice, and

am of opinion there was considerable illegal voting. The poll was kept open an hour

or an hour and a half, as long as any votes were offered. At the opening of the meet-

ing, I looked around to see the probable number, and there must have been 100 voters

present. Should think from 300 to 400 were there that day. The opening of our com-

mon town-meetings has been usually past the time appointed by fifteen minutes, half

an hour, or an hour. At election meetings, it has been different ; these have generally

been opened as near the time appointed as possible. In one half of the meetings

holden for the election of representative, a motion has been made at the opening not

to send. At the meeting at which Mr. Scott presided, 1 heard the right of no one to

vote doubted, no check list was used, a great many did not vote.

1 should judge there were more present at the time the meeting was declared to be

dissolved by the selectmen than at the opening."

William H. Aldrich testified;—"I am clerk in the store for Davenport & Aldrich.

On the 23d of November last, Putnam W. Taft, the town clerk, was in the store, and

he left the store five minutes past 10, A. M., by the clock in the store. Knowing hiin

to be town clerk, and that the meeting was called at 10 o'clock, I thought it was time

that he should be at the meeting, and this was the reason why I noticed the clock.

"We mean to keep the clock right, on account of the arrival and departure of the

mails, and I believe it was right. I am assistant postmaster. The post office is kept

in the store.
"
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Several other witnesses were examined, but as their testi-

mony does not differ, in any material respect, from that which

is given above, it is not thought necessary to insert it. The

committee further report as follows :
—

" The petitioner was heard before the committee by his coun-

sel, Charles T. Russell, Esq., who claimed for his client a right

to a seat on the following grounds :

—

* The meeting was legal at which he was elected. The con-

stitution provides that a representative shall be chosen by

written votes. This was done, and the petitioner had a

large majority of those votes.

But it is said, the meeting had previously voted not to send

a representative, and voted to dissolve itself. This the peti-

tioner denies :

—

1. Because, by the act incorporating Blackstone, it was not

competent for the voters of either or both towns to vote not to

send a representative, and to dissolve the meeting, without

opening the poll. Act of 1845, c. 201, § 6.

2. Because, there being no article in the warrant to see if

the towns would vote to send, and thus no intimation given

to the people that such a vote would be put, but the warrant

being simply to give in their votes for a representative, it was

not competent for the meeting to act on the subject of sending

or not sending. Rev. Stats, c. 15, § 21.

3. Because the only vote pretended to have been passed was
" to dissolve the warrant," and not the meeting.

4. Because, in point of fact, no vote was ever legally passed

to dissolve the meeting.

And upon this fourth point the petitioner insists that no

such vote was passed :

—

1. Because, if passed at all, it was before ten o'clock, the

hour at which the meeting was called ; or was predicated upon

other votes, which had no legal effect, because passed before

that hour.

2. Because, if such vote was passed, it was upon the assump-

tion that a previous vote not to send had passed, which had

never legally passed.
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On the trial of this question the selectmen all counted and de-

clared it " a tie," and as no one doubted the vote, they had no

right to put it again
;
still, at the cry of some of the voters " to

try it again," they did so, and declared it a vote. Whereas,

the petitioner insists that the first vote, being ascertained by a

count and declared, and not doubted, was conclusive.

3. Because, the moment such vote to dissolve was declared

by the selectmen, Mr. Scott rose in his place and doubted the

same, and the selectmen, hearing said doubt, refused to make

the vote certain ; and because, had they proceeded to make it

certain, it would have been decided a clear and large vote not

to dissolve the meeting.

But it is said the election is void :

—

1. Because the selectmen did not preside. But if the meeting

was not dissolved, then this was a palpable neglect of duty by

them, and cannot disfranchise the town. Is the serv^ant

greater than his master ? Can this great constitutional right

be taken from 700 or 800 voters by the mere neglect of these

officers ?

The only requisitions of the constitution are as to the day of

the meeting and written votes. All the other provisions are

those of the Revised Statutes, and are mandatory upon the

selectmen ; but a non-compliance with them does not defeat

I an election and disfranchise a town.

That the fact, that the selectmen did not preside, does not

vitiate the election, was settled in the case of the town of

Hopc.^ See also the case of Chelsea.^

But it is said, that the check list was not used. But this

does not invalidate an election, where the non-user of it is the

act of the selectmen, or officers, and not by vote of the town.

Westborough.^

But it is said, there is no certificate, record, (Sec. This will

not invalidate where there has really been an election.

Whately (1843);^ HoUand.^

Only two illegal votes are shown to have been thrown ; de-

duct these, and Mr. Hill still has seventy majority.

' Ante, 71. ^ ^te. 474. ^ ^te, 392. « Ante, 439. » Ante, 366.
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The petitioner stands here vindicating a great constitutional

right, and the legislature will give that right force and effi-

ciency, and carry out the well-expressed voice of the people,

where they can. They will not seek to crush this right by the

very forms intended to preserve it.'

The committee have felt disposed to furnish the petitioner

with every facility in their power to make a full and fair state-

ment of his case
;
and, for that purpose, have presented, in a

condensed form, the ingenious argument of his counsel. The

committee, however, do not think it necessary to reply in de-

tail to the several points in the case made by the petitioner's

counsel. A few comments only will be made.

The committee are of opinion, that the act of 1845, incorpo-

rating the town of Blackstone, was not intended to impair or

restrict any right, which, before the passage of the act, was

enjoyed by the town of Mendon; and, therefore, that the

united towns may lawfully vote, if they please, not to send a

representative. It has been often decided by the house, that a

town, without any article in the warrant for that purpose, may
legally vote not to elect a representative.

The case of Firgus McLain, from the town of Hope, has

already been considered. That part of the Chelsea case re-

ferred to is taken from the majority report of the committee,

which was not agreed to. The minority report was substi-

tuted by the house for that of the majority.

The committee, having presented a full report of the evi-

dence, think that comment is unnecessary. There is a little

discrepancy in the testimony, but it appears that the meeting

was not opened before 10 o'clock, and that it was quiet and

orderly until it was dissolved.

The committee unanimously recommend, that the petitioner

have leave to withdraw his petition."

The foregoing report was ordered to be printed,^ and, on the

20th of February was read and agreed to.^

A motion, that pay should be allowed to Mr. Hill, from the

day on which his petition was presented, to that on which the

> 69 J. H. 196. 2 Same, 304.
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committee made their report, was made^ on the 5th of March,

postponed to the next day, and then ^ rejected.

> G9 J. H. 399. 2 Same, 406.

1848.

COMMITTEE ON ELECTIONS.

Messrs. Francis Hilliard} of Roxbury, James Rider, of Dart-

mouth, Whiting Grisicold, of Greenfield, Nathaniel W.

Coffin, of Boston, Simeon Lamb, of Charlton, Richard A.

Palmer, of New Bedford, Henry A. Pierce, of Windsor.

PETERSHAM.

R. was an inhabitant of the town of P. on the twentieth day of April, 1847. He,

then being the lessee of a public house in the city of B., and liable for the rent

thereof, and finding that his sub-lessee had not paid the rent, went to B. and pro-

ceeded to keep the said public house, placing his sign upon its front, and having

the principal part of his family with him, but at all times preserving the intention

to dispose of his lease, upon the occurrence of a good opportunity to do so, and

returning to P. While keeping the house as aforesaid, he was chosen a repre-

sentative of the town of P. It was held, that he was an inhabitant of P. and his

election valid.

The election of Lyman Robinson, the member returned

from the town of Petersham, was controverted by Josiah

White and others, on the ground that said Robinson was not,

at the time of his alleged election, an inhabitant of that town.

And the petition specifically alleges, " that the said Robinson,

during the month of April, and previous to the first day of

^ On the 28th of January, Mr. Hilliard was excused, at his own request, from ser-

vice as a member of the committee, and Charles R. Train, Esq., of Framingham, was
appointed in his place. 70 J. H. 144.
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May, A. D. 1847, removed from said Petersham to the city of

Boston, with his family, and ever since has been and is now
an inhabitant of said Boston, dwelling in said city with his

family, writing his sign and pursuing the avocation of an inn-

keeper in Ann street, in said Boston."

Other grounds of objection set forth in the petition were

abandoned at the hearing.

It was admitted by the petitioners, that Mr. Robinson was

a citizen of Petersham, and eligible as a representative, on the

twentieth day of April, 1847. It then appeared, from the evi-

dence on both sides, that he held a lease of a public house in

Boston, for which the person to whom he had underlet it had

failed to pay the rent. Upon learning of this failure, he imme-

diately went to Boston to attend to the matter. Upon his

arrival (in the latter part of April) he found it for his interest

to purchase the furniture of the house from his sub-lessee, and

to proceed to keep the house himself. He made an unsuc-

cessful effort to dispose of his lease, then placed his sign over

the door of the house, and sent for his wife, who joined him

in Boston, and aided him in arranging and subsequently in keep-

ing the house. His daughters afterwards went to Boston, at

different times, and his son, with his wife, who had made a part

of his family for several years, remained in Petersham in

charge of his house and farm there. During the whole of the

period in question, he frequently spoke of his intention to sell

his lease of the public house, if he could get a good opportu-

nity. In the month of June, he declared himself a citizen of

Petersham, in a letter to his son, and was proved also to have

spoken of that town, as the place of his residence, in the months

of September and October. On the seventeenth of November,

he claimed an abatement of his poll-tax in Boston, on the

ground, that he resided in Petersham, and exhibited his tax

bill from the treasurer of that town. He did not object to a

tax for five hundred dollars, personal property, assessed upon

him in Boston, as he kept the public house in question there.

He was chosen a selectman of Petersham in March, 1847,

and highway surveyor in April ; in August he acted as such
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surveyor, and signed as selectman an order upon the treasurer

of the town for the payment of certain money, which was duly

paid, and he voted there at the election in November.

The committee, after giving the evidence in full as a part of

their report, conclude as follows :

—

" It will be perceived, that the only question submitted to

the committee was of the domicil of the sitting member.

Upon this question, the committee are unanimous in the

opinion, upon a careful consideration of the whole evidence,

that the absence of Mr. Robinson from Petersham was for a

temporary purpose only, with no intention of changing his

domicil or relinquishing his rights as an inhabitant of Peters-

ham. The committee, therefore, recommend that the petition-

ers have leave to withdraw."

The petition was presented on the loth of January The

report was submitted on the 12th2 and accepted on the 22d ^

of February.

WILLIAMSTOWN.

The election of Daniel N. Dewey, the member returned from

Williamstown, was controverted by William Waterman and

seven others, on the ground that twenty-seven persons were

permitted to vote at the election, who were not inhabitants of

the town, twenty-five of whom voted for the sitting member,

and that Elias V. B. Concklin received a majority of the legal

votes given at the election.

The petition was presented and referred to the committee

on elections^ on the 13th of January. On the sixth of iNIarch,

the committee reported, that they had considered the subject

of the petition, and that with the consent of the petitioners,

they reported that they should have leave to withdraw their

petition. And this report was at once read and agreed to.^

No evidence is on file with the papers in the case.

' 70 J. H. 61. « Same, 260. 3 Same, 332. " Same, 41. » Same, 509.
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1849.

COMMITTEE ON ELECTIONS.

Messrs. Henry W. Kinsman^ of Newburyport, Nathaniel W.

Coffin, of Boston, Asa H. Waters, of Millbury, John H.

Richardson, of Watertown, Laban Marcy, of Greenwich,

Henry Bourne, of Sandwich, Obadiah W. Albee, of Marl-

borough.

WEST CAMBRIDGE.

A person, not legally elected a representative, though holding a certificate of his

election, and having a seat in the house under the same, has no power to resign his

seat.

The election of Mansur W. Marsh, returned from the town

of West Cambridge, was controverted^ by J. M. Whitten and

others, on the ground that he had not received a majority of

the votes at the balloting under which he claimed his seat.

After the petition against his election was referred to the com-

mittee on elections, Mr. Marsh transmitted to the house a

letter^ resigning his seat, which letter was referred to the same

committee, who subsequently reported ^ :

—

" That, under the authority conferred upon them by the

house, the committee summoned Moses Proctor, the town

clerk, and the selectmen of the town of West Cambridge, to

appear before them, on behalf of the petitioners, and also

such witnesses as were desired by the said Mansur W. Marsh.

The town clerk produced and verified his record of the pro-

ceedings of the meeting of said town, for the choice of state

officers ; from which it appears, that on the 13th day of No-

> 71J. H. 16. « Same, 43. » Same, 222.
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vember, 1848, the town voted to send a representative to the

general court
;
and, thereupon, proceeded to a vote, the result

of which was as follows :—Whole number of votes, 300 ; for

Mansur W. Marsh, 150; for Albert Winn, 133; for S. Fes-

senden, 15 ; for James Russell, 1 ; for James Clark, 1. The

said Marsh, as chairman of the selectmen, presided at the

meeting, declared the vote, and added these words, ' conse-

quently no choice.'

The town subsequently voted to adjourn to the next day at

2 o'clock. The meeting on the next day was holden accord-

ingly, Mr. Marsh still presiding ; and a ballot was gone into,

which resulted in no choice. The town then voted not to send

a representative, and adjourned.

The testimony of the selectmen confirmed that of the town

clerk, as to the proceedings of the meeting, and the accuracy

of the record.

It further appeared, that Mr. Marsh subsequently called on

Mr. Dixon, one of the selectmen, for a certificate of his election.

The certificate presented to the house was signed by Mr.

Marsh himself, and Mr. Dixon, they constituting a majority of

the board of selectmen, Mr. Winn, the third, refusing to sign it.

Mr. Marsh requested the committee to hear testimony to be

offered on his behalf ; that the statement of votes in the town

clerk's record was not correct; and that there were illegal votes

cast against him at said election
;
which, if rejected, as he con-

tended they should have been, he, Mr. Marsh, would have been

elected by a majority of the legal voters of the town.

The committee, being desirous to ascertain all the facts, and

feeling authorized, by the numerous precedents of similar pro-

ceedings heretofore estabfished, informed both parties that they

could have the opportunity of going into the question of illegal

voting, and adjourned for a further hearing; the parties hav-

ing, in the mean time, been informed that the committee

would furnish them with the facilities authorized by the house

for procuring the attendance of witnesses ; of this privilege,

Mr. Marsh availed himself.

At the adjourned hearing, Mr. Marsh was not present,
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although duly notified of the time and place of the hearing

;

several witnesses were examined on both sides, with a view to

show, that there had been illegal voting at said election ; but

their testimony was so conflicting and contradictory, that it

had little weight with the committee. Upon a view of all the

facts, the committee are unanimously of opinion, that there

was no sufficient evidence submitted to them, to invalidate the

town clerk's record of the proceedings of said meetings, and

they therefore report, that the said Mansur W. Marsh is not

entitled to a seat in this house.

Upon the other subject committed to them, the letter of Mr.

Marsh resigning his seat, the committee report, that the said

Marsh, not having been elected to a seat in this house, has no

power to resign the same, and that he have leave to withdraw

his letter of resignation."

The above report was ordered to be printed, upon its pre-

sentation, and two days aftei-wards was agreed to.^

SOMERSET.

A vote for a candidate who is constitutionally ineligible is not to be counted.

Upon a question of fact, arising at an election, which, the selectmen, in the course of

their duty, as presiding officers, are bound to determine, their decision is presumed

to have been right, until the contrary is clearly proved.

Where it clearly appears, that a voter deposited a vote for one person, by mistake, in-

tending to vote, and supposing that he did vote, for another, it seems that his vote

is not to be counted.

It is the duty of every town to provide itself with proper ballot-boxes.

The petition of William W. Moore and others, against the

election of the member returned from the town of Somerset,

was presented^ to the house on the 4th of January, and was

referred^ the next day to the committee on elections. On the

thirtieth of March the committee reported* as follows :

—

" The petition contains four objections to Mr. Slade's elec-

tion :

—

1st. That the name of Nathaniel Morton was borne on one

« 71 J. H. 236. « Same, 10. ^ Same, 16. < Same, 537.
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of the ballots for representative, cast by a legal voter of

Somerset, which was disregarded by the selectmen, and not in-

cluded in the whole number of votes declared by the selectmen

on that occasion.

2d. That, in the election, John Pike, a person not legally

qualified as a voter, put into the box a ballot for Slade, which

was counted and included, by the selectmen, in the ninety-four

votes for Slade.

3d. That Robert Gibbs, or some other person, during the

election, put into the box two ballots, each having thereon the

name of Slade, which ballots were counted by the selectmen,

and included in the ninety-four votes for Slade.

Finally. That Slade did not receive a majority of the votes

legally cast in the election by the qualified voters therein.

The committee, before considering these allegations, feel it

to be their duty to state to the house, that, although the pro-

ceedings of the meeting were not so far irregular as to make

it proper, on that account, to set aside the election, yet, the

proceedings were very disorderly ; that the election being for

state officers and member of congress, the votes were received

into three hats, a practice, in itself very reprehensible, inas-

much as every town ought to be provided with suitable ballot-

boxes ; that great confusion prevailed in the meeting ; that the

bystanders crowded in a disorderly manner around the desk

where the votes were received ; and that it was proved, in two

instances, at least, that persons, not town officers, presumed to

meddle with the hats, and to touch the ballots, before the vote

was finally declared.

Such practices the committee conceive to be very unbecom-

ing and disreputable, and deserving the rebuke of this house.

At the hearing of the case, the town records were produced,

by which the following appeared to be the statement of votes,

at the election on the 13th day of November last, for town

representative, viz. :—Whole number of votes, 186 ; for Jona.

Slade, 2d, 94 ; John A. Burgess, 86
;
Benjamin Cartwright, 2;

Daniel Chase, 3 ; Geo. S. Hood, 1.

It also appeared, by the testimony in the case, that there

73
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was found in the hat, with the votes for town representative,

one printed piece of paper, bearing on it the following words

:

* For representative to congress, Nathl. Morton, of Taunton,'

which piece of paper the selectmen disregarded and rejected,

and did not count as a ballot, in reckoning up the whole num-

ber of votes. As to this vote, it was testified to by two wit-

nesses, that it was put into the hat by Jona. Buflington, Jr.,

a qualified voter. The witnesses, Charles W. Moore, and

John W. Marble, swore that they saw the vote in Buffington's

hand, saw him put it into the hat, and saw it afterwards in

the hat.

The said Jona. Buflington was also produced before the com-

mittee, and swore that a Mr. Bowers called on him, at the place

where he was, two miles from the place of voting, and re-

quested him to go to town-meeting and vote for representative

;

that he gave him a vote for Jona. Slade, 2d, as he supposed,

which he put into the box pointed out by the selectmen ; but

he said he did not look at the vote, and did not see what name

was on it ; that he intended to vote for INIr. Slade, and didn't

know that he did not vote for him. Other testimony was in-

troduced, to show that Mr. Bowers, who went after Buflington,

was a friend of Slade' s, and procured the attendance of Buf-

fington, to vote for Slade.

The committee, on this evidence, were of opinion, that said

piece of paper, so found in the hat, with the name of Nathl.

Morton upon it, was rightly rejected by the selectmen, for these

reasons :

—

1st. Because it clearly appeared, that said vote was cast by

the said Buflington, by mistake, he fully intending to vote, not

for Morton, but for Slade, and believing that he had done so.

2d. Because the vote was for a person not eligible for the

office balloted for, as appeared by inspection of the vote itself.

The committee believe this question to have been settled by

the decision of the house, in the case of the town of Whately,^

in 1843
;
but, as that decision is, perhaps, of doubtful authority,

having been made at a time of much party excitement, and, as

> Ante, 439.
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it seems desirable that a question so important should be

finally settled, they venture to suggest a few reasons in favor

of rejecting votes given for ineligible candidates, at elections

for representatives.

In the first place. It is to be presumed that such votes are

cast by mistake, as whenever the names of the persons giving

such votes have been ascertained, it has generally been found

that their votes were cast inadvertently.

Again. The policy of the law requires, that such a con-

struction should be put upon all proceedings at elections, as to

make such proceedings valid, rather than nugatory. An elec-

tion is always attended with ti'ouble, inconvenience, and ex-

pense, and should not be set aside for light or frivolous causes.

If votes cast by mistake, for persons not eligible, are to be

counted, then the intention and will of the voter is defeated
;

if, on the other hand, such votes are wilfully put into the bal-

lot-box, the person who thus votes indicates so clearly his

disregard of the value of the elective franchise, that it is only

a deserved punishment for his delinquency, to deprive his vote

of all weight and influence at such election. By so doing, a

voter is not deprived of any legitimate exercise of his right, be-

cause he can always manifest his opposition to any one can-

didate, by voting for some other.^

Finally, it seems to the committee, that there is no reason

why a person, who votes for an ineligible candidate, should not

be put upon the same footing with one who does not vote at

all, as, in both cases, the parties show a disposition to prevent

an election, and both of them show an unwillingness to per-

form their duty by aiding to promote those elections, which

are absolutely essential to the existence of the government.

For, if every voter refrained wholly from voting, or voted for

an ineligible candidate, the result would be the same—no

choice
;
and, although it is true that no penalty is attached, by

law, to a neglect of this obligation of voting, yet the obliga-

tion is not the less plain for that, and the committee believe it

» In the case of The King v. Monday, Cowpcr, 537, Lord Mansfield said, that the

only way of voting against one candidate was to yote for another.



580 SOMERSET.

to be a duty too important to be neglected, and too sacred to

be trifled with, by voting for fictitious persons, or ineligible

candidates. It may be urged, that, since the Revised Statutes

provide, that blank pieces of paper shall not be counted as

votes, the absence of any provision, to reject votes for ineligible

candidates, is a strong argument that the legislature did not

intend that they should be so rejected ; the committee, how-

ever, believe, that it was not, at that time, contemplated, that

any provision could be necessary, it being supposed that the

practice of rejecting such votes by the legislature was so uni-

form, as to have taken the place of a law. Otherwise, it is dif-

ficult to see, why the same section was not made to comprehend

both cases.

The voter, who puts into the ballot-box a blank piece of

paper, as clearly indicates his opposition to all the candidates,

as he who puts in a vote for an ineligible candidate; and there

seems to be no reason, why the opinion of the one should not

be entitled to consideration as well as that of the other.

As to the second allegation contained in the petition, that

the vote of John Pike should have been rejected by the select-

men, at the election, it was proved to the satisfaction of the

committee, that Pike was not qualified to vote at the election,

he not having paid any tax assessed upon him within two

years of the time of said election. It was also proved, that

Pike voted for Jonathan Slade, 2d. They therefore are of

opinion, that the vote of Pike should have been rejected by the

selectmen, and that the same should not have been reckoned

among the whole number of votes given in at the election.

As to the third allegation, that Robert Gibbs, or some other

person, during said election, put into the ballot-box two bal-

lots, having each thereon the name of said Slade, the com-

mittee find, that the history of the occurrence, out of which this

allegation originated, is, in substance, as follows :—the votes

for representative were received in a hat ; from thence for the

purpose of counting them, they were turned out upon the ta-

ble. One of the selectmen assorted them, laid them in a pile

by the side of the presiding officer, who took them up, read off
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the names, and then returned each vote to the hat; in the

mean time the town clerk kept tally. While the counting was

going on, a bystander touched two votes which adhered to-

gether, and turned them on the rim of the hat, at the same

time, exclaiming, ' Here are two votes which you have counted

only as one.' The presiding officer thereupon took the two

votes, which were both for Jonathan Slade, 2d, and laid them

aside, at the same time remarking, that he would let them lie

there until they had finished the count, as perhaps there might

be a choice without recounting.

There was no choice, however, without enumerating both

these votes, and the selectmen proceeded to recount, when the

result, with these two votes included, was as above stated. On
the part of the petitioners, it was urged, that these two votes

must have been put into the hat accidentally, or otherwise, by

one and the same person, because, as they said, it was almost

impossible, that two votes should have got together, and co-

incided exactly, as was sworn to be the fact, unless they had

been originally deposited by the same person. It was testified,

on the other side, by the selectman who counted the votes, that

these votes were on printed paper, ' a little dampish,' and that

he * laid them snug together in a pile.'

The committee had some difficulty in determining this

question, but they finally concluded, that, inasmuch as said

votes were not folded or fastened together, it was not impossi-

ble that they might have got together, while they were thus

assorted and piled up, and adhered together afterwards, and

that they were bound to presume, that said votes were deposit-

ed in the hat by two different persons. Furthermore, the com-

mittee felt bound to confirm the decision of the selectmen, in

this matter, there being no direct testimony to impeach that

decision. These officers, having been intrusted with the duty

of presiding at the election, are to be presumed to have acted

fairly and honestly, in the performance of that duty, until the

contrary is shown. With both these votes, and all the facts

before them, they decided, that what was denominated a double

vote was, in fact, two distinct ballots. In the absence, then,
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of any direct testimony, such as would be that of the person

who put the votes in, or of some person who actually saw

them put in, the committee do not feel justified in reversing

that decision. Their opinion is, therefore, that the petitioners

have failed to prove the allegation, that two votes were cast at

said election by one person.

It follows from the above, that the final allegation contained

in the petition, that Slade did not receive a majority of the

votes legally cast in said election by the qualified voters

therein, is not, in the opinion of the committee, sustained.

Correcting the statement of votes, agreeably to the above

conclusions, and rejecting the vote of said Pike, the return

would be as follows :—Whole number of votes, 185 ; for Jona-

than Slade, 2d, 93 ; all others, 92
;
necessary to a choice, 93

;

and Jonathan Slade, 2d, having that number, was chosen.

The committee, therefore, report, that Jonathan Slade, 2d,

was duly chosen a member of this house from the town of

Somerset, at the meeting above referred to, and that the pe-

titioners have leave to withdraw."

This report was printed by order of the house, and on the

tenth of April was agreed to.^

1 71 J. H. 597.

1850.

COMMITTEE ON ELECTIONS.

Messrs. James Dinsmoor^ of Lowell, Samuel E. Guild., of Bos-

ton, Asa H. Waters, of Millbury, Charles Marsh, of Adams,

Charles B. Hall, of Haverhill, Joseph P. Johnson, of Prov-

incetown, Azariah Sliove^ of Fall River.
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ASHFIELD.

The reception of illegal votes, sufficient in number to change or prevent a majority,

is not Rufficicnt to invalidate an election, unless it also appears that such votes were

for the person elected.

It seems, that a ballot, having the same name twice written upon it, is to be counted

as one vote.

The election of Hosea Blake, returned a member from the

town of Ashfield, was controverted by Kimball Howes and

seventy-seven others, legal voters of that town, on the ground,

that four persons, namely, Ebenezer Putney, Thomas Dixon,

Jr., William McLanathan, and James Hoyt, who were not

duly qualified, voted at the election on the fourth Monday of

November for the sitting member, who was declared to be

elected by 148 votes out of 295. The votes were, for Hosea

Blake, 148 ; Samuel W. Hall, 106 ; Anson Bement, 37 ; Kim-

ball Howes, 1 ; for three other persons, each, 1. The name of

Samuel W. Hall was written twice on one of the ballots,

which was counted by the selectmen as one vote.

The committee on elections, to whom the case was referred,

being thereunto authorized by the house, and at the request of

the petitioners and of the respondent, appointed a commission-

er to take testimony ; and no other evidence except the depo-

sitions taken by him was introduced before the committee.

The objections to the voters above-named were, that they

had not paid the requisite tax to entitle them to vote at the

election. It was in evidence, by the deposition of Elisha

Cranston, who was the collector of taxes in Ashfield, for the

years 1847 and 1848, that neither of the persons named paid

any tax in Ashfield during those years; and by the testimony

of Foster R. King, collector for 1849, that their names were

not on the lists for that year, when committed to him ; but it

further appeared, by the testimony of David Gray, one of the

assessors, and also a selectman of Ashfield, that on the second

Monday of November, 1849, after the poll had been opened,

the assessors assessed a tax against INIcLanathan, and his

name was thereupon entered on the list of voters ; and that
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a similar assessment was made on the fourth Monday, against

Hoyt, Dixon, and Putney, (the two last after the poll had been

opened on that day,) and their names were then put on the

list of voters.!

By the depositions of Putney and McLanathan, it appear-

ed, that they voted at the election, when the sitting member
was chosen, but it did not appear for whom they voted. It

was in evidence, also, that Dixon voted, but it did not appear

for whom.

It was in evidence that Hoyt voted in the election ; but as

to the person for whom he voted, there was conflicting testi-

mony. Being inquired of for whom he voted, he stated that

he was unwilling to answer the question, and it was thereup-

on waived. In reference to this point, the following evidence

was introduced. David Gray, who was one of the selectmen,

testified as follows :

—

*' There was a crowd around the poll, when Hoyt voted. Hoyt entered the space

between the railing and the seat of the selectmen, at the south end of the railing. I

do not know but he entered the space at the north end of the railing, and then came

back, and went in at the south end when he voted. When Hoyt voted, Allen Phillips

stood off ten or twelve feet, I should think, from the seat where the selectmen sat,

and stood in front of their seat. I think Phillips could not see Hoyt's vote where he

stood ; I think I could not see the ballot of said Hoyt, had I been placed where Phil-

lips stood. I did not hear Phillips ask Hoyt to let him see his, Hoyt's, ballot, nor

did I see Hoyt exhibit the same to Phillips. I cannot say, whether persons stood be-

tween Phillips and Hoyt, when Hoyt voted, or not. I heard Phillips say, that Hoyt

had the wrong ballot or vote, previous to Hoyt's voting."

Francis Bassett testified as follows :

—

^ *' I attended the election of representative in Ashfield, on the fourth Monday of No-

vember last. James Hoyt, of Ashfield, told me that he voted for Mr. Blake. He
said it was the Blake that was in Crafts's store. Hoyt said it was his vote that elect-

ed him, or that Blake got in by his, Hoyt's, vote. Crafts has a partner in his store

by the name of Blake. Hoyt never told me that he voted for Hosea Blake. The

partner of Crafts is not Hosea Blake."

Allen Phillips testified as follows :

—

" I was present at the election held in Ashfield, on the fourth Monday of November

last. James Hoyt was present at that election, and voted in the same ; and said

Hoyt voted for Hosea Blake, for representative for said town of Ashfield, to the

general court. I saw him, the said Hoyt, vote. I asked Hoyt to show me his vote,

and he held it up, so that I saw it. Hoyt then deposited that vote in the ballot-box.

I could and did read the name on the ballot which Hoyt deposited in the box."

» It is not stated in the evidence, though such must have been the fact, that the

taxes thus assessed were paid.
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On the other hand, Hoyt hinnself testified, that, on the

fourth Monday of November, he did not show his vote to

Allen Phillips, nor did Phillips see the same; that Phillips did

not ask him to show his vote ; but that he did not hold his

vote in such a situation, that no one could see it before it was

put into the ballot-box.

The petitioners introduced, as a witness, Martin W. Phillips,

whose name not being on the petition, the sitting member ob-

jected, on that ground, to his testimony. His evidence was as

follows :

—

" I am a resident of Ashfield. I was present at the election there on the day when

Mr. Blake was elected ; it was the twenty-seventh day of November last. I voted for

representative at said election. I voted for Hosea Blake for representative. I was

twenty-one years of age on the twenty-fifth day of November last I paid a highway

tax in eighteen hundred and forty-nine, and have paid no other tax. I do not know

the time my name was put on the list of voters. I did not request the selectmen to

put my name on the list. I worked out the highway tax that I paid."

The sitting member introduced the depositions of Strong

Packard and Alvan C. Hitchcock, to prove that they were not

legal voters, and that they voted against him at the election.

The former testified, that he was twenty-one years old on

the 13th of July, previous to the election
;

that, until the 10th

of that month, when he came to Ashfield to reside, he had

lived at Plainfield, with his father; and that he voted in Ash-

field, on the fourth Monday of November, when the election

took place, for Samuel W. Hall.

The other witness testified as follows :

—

"I, Alvan C. Hitchcock, of Conway, in the county of Franklin, and commonwealth

of Massachusetts, of lawful age, do depose, testify, and say, that I now reside in Con-

way. I am a single man. My father resides in Conway, and has always resided there.

I am twenty-eight years of age. I have resided in Ashfield, in said county, -since the

fourth day of December, eighteen hundred and forty-eight, until the Saturday before

the fourth Monday of November, eighteen hundred and forty-nine, when I left and

went to my father's in Conway. While I resided in Ashfield I worked for Darius

Williams. I was at my father's on the morning of the fourth Monday of November

last. I attended the election in Ashfield on the fourth Monday of November, and

voted for representative. I did not vote for Ilosea Blake for representative. I have

not worked in Ashfield since I left, on the Saturday before the fourth Monday of No-

vember last. I went to Conway after I voted, on Monday night. I had no contract to

work for Williams after that time. When I came to work for Williams 1 engaged for

no particular time. I have got my living by working at difierent places, in Conway
and Ashfield. I have peddled sometimes. When 1 have been out of business I have

always staid at father's."
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Question by petitioners.—When you left Ashfield, on Saturday, for Conway, did you

intend to return and vote in Ashfield on Monday ?

Answer.—I did.

Question by same.—Was it your intention to retain your residence in Ashfield until

after election, that you might vote ?

Answer.—It was.

The committee concluded their report a.s follows:—
" The committee, believing it to be their duty to collect the

facts bearing on the case, have here presented the testimony

before the house, and it only remains for them to state to the

house their own conclusions, drawn from this testimony.

The committee were satisfied, that the four persons named

in the petition were not legal voters, and that they voted at

said election. It has been decided by former houses, that when

a sufficient number of votes to change a majority are illegally

received or rejected, the election is void.

The committee thought it was not necessary to apply so

stringent a rule to the present case. They were satisfied, that

James Hoyt voted for said Blake ; that the testimony of Allen

Phillips, although contradicted by Hoyt, in certain particulars,

is confirmed by that of Francis Bassett and David Gray, in its

essential points, and is worthy of credit.

With regard to the testimony of Martin W. Phillips, the

only objection urged by the sitting member, against its recep-

tion by the committee, was, that his name was not mentioned

in the petition. The petitioners asked leave to amend their

specification so as to include his name.

The committee considered that said Blake had opportunity

to rebut the testimony of Phillips, if it had been possible to do

so ; that the existence of such evidence, if rejected by the com-

mittee, would be sufficient ground for another petition and

another investigation. They, therefore, did not think proper

to reject it. By his deposition, it appears, that he was not a

legal voter, he never having paid a state or county tax, in

accordance with the requisitions of the seventeenth section of

the fifteenth chapter of the Revised Statutes. The committee

were satisfied, that he was not a legal voter, and that he voted

for said Blake.

The sitting member relied on the depositions of Strong
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Packard and Alvan C. Hitchcock, to sustain his claim to a

seat. The committee had no doubt that Strong Packard was

not a legal voter, and that he voted for one of the other candi-

dates at said election.

To the vote of Alvan C. Hitchcock, it was objected, that he

never acquired any domicil in Ash field, and if he had, that he

abandoned it on the Saturday before the election. The com-

mittee have endeavored to be guided in this matter by the

opinions of the supreme judicial court.

He had resided in Ashfield almost twice as long as the term

of time required by the statute. He had paid taxes for that

year in that town, and the committee were of the opinion, that

had he not left on the Saturday previous to the election, his

right to vote in Ashfield would not have been questioned.

They then applied the general principle as laid down by the

court, 'that the intention must be coupled with the act.' He
testified that when he left, at the time mentioned, he did not

remove his clothes and other effects, and that he intended to

return and retain his domicil in Ashfield. The committee

were, therefore, of opinion, that he was a legal voter.

The committee, having rejected one vote cast against the

sitting member, and two that were given for him, and he hav-

ing been declared to be elected by one vote, recommend the

adoption of the following order:—
Ordered, That the seat of Hosea Blake, returned as a mem-

ber of this house from Ashfield, be, and hereby is, declared

vacant."

The report was considered on the second of March ,i when it

was moved that it should be amended by striking out its con-

clusion and inserting, in lieu thereof, "that the petitioners

have leave to withdraw their petition." Pending the question

on this amendment, the subject was debated on the day above

named, and also on the fifth ^ and sixth ^ of March, on which

last day the amendment was adopted, and the report, so

amended, was agreed to.

A resolve* was subsequently passed "to pay the expense

of the Ashfield election case."

» 72 J. H. 385. « Same, 394. ' Same, 399. * Same, 4-59, 485, 503, 513, 573.
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CASE OF WILLIAM O. ANDREWS, MEMBER FROM MIDDLETON.

Where a representative, after taking his seat in the house, leaves the commonwealth,

without expecting to return before the prorogation of the general court, of which

he is a member, a precept will not issue for a new election.

On the twenty-sixth of February, the petition of A. E.

Hutchinson and fifty-nine others, of Middleton, was presented

to the house, and referred to the committee on elections.^ The

petition alleged that William O. Andrews, the representative

returned from that town, had departed from the commonwealth,

with no expectation of returning before the final adjournment

of the legislature, and that consequently the inhabitants of the

town were deprived of the enjoyment of their right to be

represented in the house. The petitioners, therefore, prayed

that a precept might issue for the election of a representative

in the place of said Andrews.

It was generally stated and believed, at the time, that Mr.

Andrews, after holding his seat a short time, had sailed from

a northern port on a voyage to California, so that, unless some

accident occurred to prevent the accomplishment of the voyage,

he could not possibly return to the commonwealth for a period

of, at least, five months.

The committee, on the first of March, reported,^ without

giving any reason for their conclusion, that the petitioners

should have leave to withdraw their petition, and on the sixth

of March, this report was agreed to.^

On the second of May following, the committee on the pay-,

roll were directed to cause any sum that might be due to Mr.

Andrews, for travel and attendance, as a member of the house,

for the session then about to close, to be made payable to his

wife.*

1 72 J. H. 350. 2 Same, 377- ^ Same, 393. " Same, 756.
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1851.

COMMITTEE ON ELECTIONS.

Messrs. Nathaniel Wood, of Fitchburg, Hart Leavitt, of Charle-

mont, William Schouler, of Boston, John T. Paine, of Mel-

rose, Augustus Story, of Salem, Everett Robinson, of Middle-

borough, and Richard A. Palmer, of New Bedford.

STERLING.

The presiding selectman, at a meeting for the choice of a representative, having sup-

pressed debate on a motion, ** to proceed to another ballot," which he did not hear

made ; it was held, that such suppression was not improper.

The poll is not opened in a disorderly manner, merely because there is considerable

noise and disorder, at the time, provided there is no improper voting.

The election of Luther W. Rugg, returned a member from

the town of Sterling, was controverted by J. N. Tolman and

fifty others, on three grounds :

—

1st. That the poll was opened after five o'clock in the after-

noon.

2d. That the presiding selectman improperly stopped de-

bate.

3d. That the poll was opened in a disorderly manner, and

votes were deposited in the ballot-box, before the names of the

voters were called.

It appeared, in evidence, before the committee on elections,

to whom the case was referred, that on the second of Novem-

ber, the day of the annual state election, there was no choice

of representative, and that the meeting was adjourned until

the next day, at ten o'clock in the forenoon, on which day

three unsuccessful ballotings took place, at which the whole

number of votes was, on the first, 318, on the second, 319, and
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on the third, 328, and of which, the sitting member received,

at the first, 149, at the second, 153, and at the third, 160 votes.

The report of the committee then proceeds as follows :

—

" Upon the declaration of the third balloting, a motion was

made * not to send,' which, upon a poll of the meeting, was

declared not to be carried. There was then a motion made to

adjourn, which was tried in the same way, and decided not to

be carried. The chairman declared the vote, and at the same

time called for another balloting. It appeared also in evi-

dence, that at the same moment in which the chairman was

declaring the result of the vote on the motion to adjourn, and

calling for a new balloting, a motion was made that ' we now
proceed to a new ballot.' This motion, the chairman did not

hear ; nor did he know of it until sometime afterwards. To

this motion. Dr. Daniel Mann rose to speak and addressed the

chair. He proceeded to speak, and the chairman called him

to order, as discussion was not in order when the balloting

was proceeding. After which. Dr. Mann says he attempted

to speak two or three times, but was not allowed. He then

rose and remonstrated against the proceedings as irregular and

illegal, and advised all who were opposed to them to leave the

room and not vote, and a large number then withdrew with

Dr. Mann. The voting then proceeded quietly, and the poll

having been kept open a sufficient length of time, Mr. Rugg

was declared elected ; he having received 148 votes out of a

poU of 161.

In the opinion of the committee, the decision of this case

turns upon the question, whether the poll was opened, for the

choice of representative, after five o'clock in the afternoon.

The petitioners produced a number of witnesses, who tes-

tified that it was past the hour of five, when they heard the

chairman declare that the poll was open. Some ten or twelve

watches were examined at or about the time that Dr. Mann
tried to get the floor to speak, and they showed that the hour

of five had gone by. By Mr. Samuel Lawrence's watch, it

was five minutes past five. Mr. Hobart said it was twenty

minutes past five. Mr. George Buttrick said it was three
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minutes past five when the chairman declared the poll open.

Joel Pratt said it was between four and five minutes past five

when the poll was declared open ; other witnesses testified to

the same general facts.

On the other hand, the chairman of the selectmen, before

opening the poll in the morning, compared his watch with that

of Dr. Peck, the town clerk. The town clerk's watch was

from ten to fifteen minutes faster than the chairman's watch.

He (the chairman) then stated to the town clerk, * I shall be

governed by your watch.' When the chairman was told by

Mr. Hosmer, on the day of election, that it was past five when

the last balloting had commenced, he replied, ' it is not past

five by the town clerk's watch, he had been by that all day, and

should continue to go by it.' And it appeared in evidence, that

it wanted ten minutes to five, when the chairman declared the

poll open for the last balloting. The town clerk testified, that

he compared his watch with two or three watches that evening,

and they were slower than his
;
one, jNIr. Raymond's watch, had

just come back from Worcester, where it had been to be regu-

lated, and it was slower than the town clerk's watch. The

town clerk's watch also agreed \\dth his clock at home. It ap-

peared in evidence, also, that esquire Houghton told the chair-

man of the selectmen, when he declared the poll open, ' that he

was just in time.'

The discrepancy, as to the time of opening the poll, may be

accounted for by the fact, that the witnesses examined for the

petitioners did not know that the poll was open, until the

chairman called Dr. Mann to order. The poll had been opened

before that time, and all the names beginning with ' A,' had

been called.

As regards the second charge, that the chairman would not

allow debate, we have the testimony of the chairman, that he

heard no motion made ' to proceed to another ballot,' and it

was this motion which Dr. Mann rose to discuss. The chair-

man, not aware that any motion had been made, declared Dr.

Mann out of order. It appeared in evidence, that the motion

here referred to was made by Deacon Cyrus Holbrook, who was
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examined by the committee. He said, he * noticed that the

chairman did not hear his motion.' ' I saw,' said he, * the

impropriety of it, and did not renew it, and I considered my
motion as withdrawn.'

As regards the third charge, that the poll was opened in a

disorderly manner, and that votes were put into the baUot-box

before the names were called, the evidence is, that at the time

that Dr. Mann rose to speak, and while he was attempting to

speak, there was considerable noise and disorder. The meet-

ing was excited, but it does not appear that any ballots were

put into the box, without the names of the voters being checked

;

as strong proof of this, the chairman of the selectmen testi-

fied, that he examined the checks on the voting list, after the

meeting, and found the checks to correspond exactly with the

number of votes cast.

These, the committee believe, are the substantial facts as

developed by the evidence, and they decide that the petitioners

have failed to make out their case, and that the sitting mem-
ber, Luther W. Rugg, was duly elected a representative from

the town of Sterling, and that he is entitled to his seat."

The report was agreed to.^

HANOVER.

The warrant and notices, for a meeting for the election of representative, which were

dated on the 16th of November, 1850, having directed the electors to meet on Mon-

day, the 2oth of November next, '* to choose a representative to represent them in

the general court, to be held at Boston, on the first Wednesday of January next ;"

it was held, that the informality of the warrant and notices was not sufficient to

invalidate an election on the 2oth of November, 1850.

The election of John S. Barry, returned a member from the

town of Hanover, was controverted by John Gushing and

others, and reported upon by the committee on elections, as

follows :

—

" The only allegation made by the petitioners, as affecting

the right of the sitting member representing the town of Han-

' 73 J. H.
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over, is, that the town-meeting held on the twenty-fifth day of

November last, at which said Barry was declared to be elected,

*was illegal and void, inasmuch as a part if not all of the cer-

tified warrants, ordering said meeting, required the same to be

held on the twenty-fifth day of November, eighteen hundred

and fifty-one.'

It appears, from a copy of the warrant on the town records

of Hanover, and from the warrants posted up at the usual

places within the town, that the inhabitants of Hanover were

notified to meet on Monday, the twenty-fifth day of November

nexi, at eleven of the clock in the forenoon, then and there to

act on the following article :

—

* To choose a representative to represent them in the gene-

ral court, to be held at Boston, on the first Wednesday of

January next.'

The warrant and the posted copies were dated the sixteenth

day of November, in the year one thousand eight hundred and

fifty.

By a strict construction of the language of the warrant, the

inhabitants were notified to meet on the twenty-fifth day of

November, 1851. But the committee do not think any mis-

understanding could have existed as to the true intent and

meaning of the warrant. No individual could suppose that a

meeting of the inhabitants, to be held in November, 1851,

would be notified in November, 1850. And the object of the

meeting, as stated in the warrant, is solely ' to elect a repre-

sentative to the general court, to be held in Boston, on the first

Wednesday of January next;' that is, 1851. It may be no-

ticed, also, that the twenty-fifth day of November, 1851, will

not fall upon Monday.

But, aside from these considerations, it has not been made

to appear to your committee, that any misapprehension did in

fact exist, in the mind of any one, as to the purpose of the

warrant, or that any individual has been debarred the privilege

of exercising his right to vote, or that any one was detained

from the polls, in consequence of the ambiguous language of

the warrant.

75
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The committee are therefore of the opinion, that the peti-

tioners have not made out a case affecting the right of the

sitting member to a seat in this house, and they therefore

recommend that the petitioners have leave to withdraw."

The report was agreed to.^

WEST NEWBURY.

"Where a meeting was held, for the election, at the same time, of governor, lieutenant-

governor and senators, representative in congress, and representative in the gen-

eral court ; and three separate boxes properly labelled were provided for the recep-

tion of the votes ; it was held, that a ballot marked for " representative to con-

gress," and describing the candidate therefor, as an inhabitant of another town,

found in the box appropriated to the votes for representative in the general court,

could not be counted to make up the whole number of votes given for the latter.

The election of Benjamin Edwards, returned a member

from the town of West Newbury, was controverted by A. W.
Noyes and others, on the ground, that he did not receive a

majority of the votes given in at the balloting, at which he

was declared to be elected. The committee on elections re-

ported thereon as follows :

—

" At a hearing of the parties in the above case before the

committee, the petitioners produced a copy of the record of

the doings of said town of West Newbury, at the town-meet-

ing, held on the 11th of November last ; so far as it related to

the choice of a representative to the general court, which is as

follows :

—

* Votes for representative to general court, as given in, No-

vember 11, 1850. Town of West Newbury. Whole number

of ballots, 246,—necessary to a choice 124 votes. No one

having that number, the chairman declared there was no

choice. A call was made,—"How does the vote stand?"

The chairman reported as follows :—Benjamin Edwards has

123 votes ; John Moody, 81 ; Daniel Nichols, 25 ; James H.

Duncan, 3 ; Thomas J. Chipman, 2 ;
Alphcus R. Brown, of

Lowell has 1.

» 73 J. H. 320.
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< Moses Stiles, Moses Smith, J. C. Carr, Samuel Rogers, Jr.,

Samuel C. Noyes, Edward Knight, Stephen Brown, Jr., D.

Robinson, B. P. Poor, John Carr, and Eliphalet Emery had

one vote each.

* Two of the above votes for James H. Duncan, read as fol-

lows :
" Representative to Congress for district No. 3, James

H. Duncan, of Haverhill."

* After some discussion in regard to the propriety of count-

ing the votes for representative to congress, for a represen-

tative to the general court, on motion, it was voted, that

Benjamin Edwards be declared elected representative to the

legislature of Massachusetts for the ensuing year,—and that

the whole facts as to the individuals voted for be sent up to

said legislature.—104 to 48.'

And the committee found attached to the usual certificate

of Mr. Edwards's election, which was certified by a majority

of the selectmen of West Newbury, an attested copy of the

record as above set forth.

It will be perceived, that if the two votes having thereon the

name of James H. Duncan, of Haverhill, with the words ' Rep-

resentative to Congress, for district No. 3,' preceding it, had

been excluded, and not counted in the number of ballots cast

for representative in the general court ; then the whole number

of ballots would have been 244
;
necessary for a choice 123,

—

and as Mr. Edwards had 123 votes, he would have been

elected.

The whole question turns upon the point, whether the Dun-

can votes, described as aforesaid, should or should not have

been included in the number of ballots given for representa-

tive in the general court.

It was proved, that at said November meeting, the town

was balloting for governor, lieutenant-governor and senators
;

for a representative in congress; and for a representative in

the general court, at the same time ; and there were three

poll-boxes standing side by side upon the front of the desk,

properly labelled, and designating the kind of votes to be de-

posited therein. The check list was called but once ; and each
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voter was required to deposit his vote for each of the above

officers, at the same time, in the respective boxes, labelled as

aforesaid. It was also proved, that there was no person, known

as a resident of West Newbury, by the name of James H.

Duncan. It was also proved, that in the poll-box, labelled

for representative in congress, there was found, when the bal-

lots deposited therein were counted, one vote in WTiting with

merely the name of Benjamin Edwards thereon,—that all the

votes cast for Mr. Edwards were in writing,—and all the votes

cast for James H. Duncan, were printed.

No evidence was offered to prove that there was any error

or mistake in depositing ballots in the wrong box ; other than

results from the foregoing statement.

The committee have been desirous, in the examination of

this case, to follow the spirit of the statute of this common-

wealth, regulating elections, and to ascertain from the forego-

ing facts the whole number of persons, who voted at said

election for representative to the general court. Did those

two persons, who put in the two votes for James H. Duncan,

as above described, intend to vote for him as a representative

in the general court ? If they did so intend, then most cer-

tainly they ought to be counted as such, and Mr. Edwards

was not legally elected. But if that was not their intention,

—

and the depositing of said votes was under a mistake, and

unintentionally,—then we shall not get at the true number

of persons voting for a representative in the general court,

by counting the whole number of separate ballots given in and

found in that box.

A person, to secure his election, must have a majority of

the whole number of ballots given in at the election. And at

a choice of representative in the general court, no person is

elected unless he has a majority of all the ballots given for

that office.

A majority of your committee are of opinion, from all the

circumstances in this case, that the two votes cast for James

H. Duncan, as aforesaid, were not intended by those who car-

ried them to be votes for a representative in the general court;
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that they got into the representative box by mistake ; and

that they ought not to have been included in the whole num-

ber of ballots given in at the election of a representative in

the general court.

Consequently, they are of opinion, that Mr. Edwards had a

majority of the whole number of ballots given in at the elec-

tion of a representative in the general court ; and that he was

legally chosen as such representative ; that the selectmen did

right in giving him a certificate of his election ; and that he is

legally entitled to retain his seat in this house."

The report was agreed to.^

NEEDHAM.

A meeting being held for the election of a representative, three ballotings took place,

at the last of which an election was effected. At the first balloting, the names of

all persons who voted were checked, according to the statute. At the two last bal-

lotings, the names were not checked, but the list was held by one of the selectmen,

and so far used, that no person was permitted to vote, until it was ascertained that

his name was on the same ; it was held, in the absence of all fraud, or double vot-

ing, that the neglect to use the check list did not invalidate the election.

The election of Henry Robinson, returned a member from

the town of Needham, was controverted by Daniel Kimball

and others, on the ground, that the meeting at which the elec-

tion took place was disorderly ; that votes were put into the

ballot-box in an irregular and illegal manner; and that the

check list was not used in the manner prescribed by the

statute.

The committee on elections, to whom the petition was re-

ferred, reported thereon the evidence adduced in the case,

together with their conclusions of fact and law thereupon, as

follows :

—

" That the meeting in the town of Needham, at which the

sitting member claims to have been elected, was legally called

and properly conducted, except that on the trial where the

member claims an election, the names of persons voting were

not checked by the presiding olHcers, or by any person appoint-

> 73 J. H. 326.
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ed by them therefor, as required by the act of 1839, c. 42,

* concerning elections.'

At said meeting, there were two unsuccessful trials to elect

a representative, and the member contends that he was elected

on the third.

At the first trial, all persons voting were checked, agreeably

to the requirements of law. On the second and third trials,

the names of persons voting were not checked, as before named,

but the check list was held by one of the selectmen, and used,

so far as that no person was permitted to vote, until it was

ascertained by the selectmen that his name was on the list.

The selectman holding the ballot-box was personally ac-

quainted with nearly or quite all the voters in town
;
and, on

the third trial, only one person offered to vote of whose right

he had doubts, and that person was not allowed to vote, till it

was found that his name was on the list.

It has been the custom in the town of Needham, since the

passage of the said act of 1839, not to check the names of per-

sons voting, after the first ballot, but to use the check list in

the manner before described.

There is no evidence of any fraud or double voting on the

third trial, or at either of the preceding trials.

A majority of the committee regard the aforesaid act of

1839 as only directory, and that it was not the intention of

the legislature, that the neglect of the selectmen, to obey the

requirements of this law, should operate to disfranchise the

citizens of a town, and thwart the wishes of the voters, fairly

and honestly expressed at the ballot-box; but that the penalty

of two hundred dollars, provided by the act of 1839, should

rest upon and apply to the only offending parties, the select-

men, as an atonement for the neglect of a plain duty; and that

this punishment would be a sufficient guaranty for the enforce-

ment of a due observance of the law.

The requirements of this law are the same, with regard to

the use of the check list, in voting for governor, senators, elec-

tors of president, &c., and representatives in the general court

;

and it is believed that it could not have been the intention of
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the legislature, to place at the disposal of a board of selectmen

the political interests of the state and nation, and allow them,

at pleasure, either directly or indirectly, to annul the right of

suflVage.

A majority of the committee, therefore, respectfully report,

that Henry Robinson, now holding a seat in this house, as

representative from the town of Ncedham, was duly and le-

gally elected, and is entitled to his seat."

The report was agreed to.^

GEORGETOWN.

B., a minister of the gospel, having closed an engagement as such in E., where his

family continued to reside, went to G. in September, 1849, and, after preaching to

a society there a short time, made an engagement with a committee of the society,

to continue his services until the first day of March then next, at which time the

committee's authority expired. This engagement was made after an unanimous

expression of a desire, at a voluntary and informal meeting of the society, that B.

should be engaged, with a probable view to his settlement for a year from the first of

March, as had been the custom of the society. The society thereupon gave up a

candidate whom they had previously employed and intended to settle ; and B. gave

up a partial engagement which he had made to preach with another society. B.

was informed by the committee, that the society were well pleased with him, and

that his stay with them would probably be permanent, and he expressed his inten-

tion to remain. B. preached at G. on the 21st of November, and on three other

Sundays in the same month, boarding at the hotel in G. while his family remained

in E. During this time, B. was looking for a house in G,, but had some difficulty

in finding one. B. continued to preach in G., to which he removed his family in

December, 1849, and was residing there at the time of the general election in No-

vember, 18o0, when he was elected and returned a member from the town of G. It

was held, upon the foregoing which were the principal facts in the case, that the

inhabitancy of B. in G., for a year previous to his election, was not thereby disproved.

The election of Henry H. Baker, returned a member from

the town of Georgetown, was controverted by Jeremiah Rus-

sell and others, legal voters of that town, on several grounds,

(the first of which only was insisted upon,) which appear in

the following report of the committee on elections:—
"The objections set forth in the petition against the sitting

member, are :
—

1st. That the said Baker had not, at the time of his election

> 73 J. H. 554.
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as a representative, been an inhabitant of said town of George-

town for one year previous to the time of his said election.

2d. That the check list was not used at said election, agree-

ably to the provisions of the law in such cases provided.

3d. That a large number of illegal votes were deposited in

the ballot-box, at said election for representative as aforesaid.

The principal facts in the case are these. Mr. Baker is a

clergyman, and formerly preached at Essex, where he was

residing with his family, in September, 1849. His engage-

ment at Essex expired the spring previous, and he had no^

occupation or relations there, and was a candidate for any

vacant pulpit. He preached in Georgetown by invitation, in

September, as a candidate, the society being in the habit of

settling ministers by the year, and the year commencing March

1st. A committee was chosen who had power to employ

clergymen during the year for which they were chosen. This

committee wrote to Mr. Baker, informing him that his preach-

ing had been acceptable, that the society were desirous of

hearing him again, and that they would probably settle him

for a year, if they should like him as well as they had done be-

fore. In compliance with this invitation, Mr. Baker preached

in Georgetown, October 21st
;
and, after the services, a volun-

tary meeting of the members of the society was held, at the

request of the committee, and a unanimous desire was ex-

pressed, that Mr. Baker might be engaged. There was some

conflict of evidence, as to whether it was voted at this meeting,

that Mr. Baker should be engaged for three months, or only

for four weeks ; but it was shown that this meeting voted to

give up Mr. Robinson, who had been a candidate, and whom
they had intended to settle as a preacher. It was also proved,

that Mr. Baker was, on the next day, October 22d, engaged by

the committee, whose right so to engage him was admitted, to

preach for four Sundays and for three months, to end March

1st, when the committee's term expired. This offer Mr. Baker

accepted, and gave up a partial engagement which he had at

another place. Mr. Baker was also informed, by the commit-

tee, that the society were well pleased with him, and that his
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stay with them would probably be permanent; and he ex-

pressed his intention to remain.

Mr. Baker preached in (Georgetown, November 4th, and

three other Sundays in the same month, boarding at the hotel,

dividing his time between Georgetown and Essex, where his

family continued to reside. During this time, he was looking

for a house in Georgetown, but met with some dithculty in find-

ing one. Another informal meeting was held in November, and

one December 2d. The first record of a vote to employ Mr.

Baker is found to be dated December 2d. But it appeared, by

the testimony of several persons, that neither this nor any

other of the meetings w^as a legal one, formally called, but that

all were voluntary meetings, held in compliance with a request

made on the day of the meeting, in order to get the views of

members. It also appeared, that at the three meetings held in

November and December, several other votes were passed, no

one of which was recorded. The clerk, as well as several

others, also testified, that in his opinion, a similar vote to that

of December 2d was passed at the October meeting.

A short time before thanksgiving day, Mr. Baker's family

went eastward on a visit, and did not return to Essex, but

w^ent to Georgetown in the early part of December. On the

9th of December, Mr. Baker's furniture was removed to

Georgetown, while his family was absent. Mr. Baker w^as

not in Essex, except at the time of removing his furniture.

A check list was produced, bearing a cipher, made with a

pencil, nearly opposite the name of Mr. Baker, and it was tes-

tified that such marks were used to designate those who voted

at the November election of 1849. It was also shown, that this

list had been used for two or three years, and at repeated

elections, both before and since November, 1849 ; that similar

marks had been used at different elections, and that the select-

men, since November, 1849, had attempted to erase the marks

on the list with India rubber. It was further testified, that the

check list was kept in an exposed situation, where it could be

examined by any person, and that, before this hearing, it was
76
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brought from its place of deposit by a person who was not

produced as a witness.

A witness living in Georgetown also testified, that he over-

heard a conversation, on the Sabbath previous to the Novem-

ber election, 1849, when Mr. Baker stated, that he was going

to Essex, to vote against one Mr. Prince, on the next day.

But a witness, living in Essex, testified, that Mr. Baker de-

clined voting at the election in November, 1849, at Essex,

because of his removal to Georgetown. This witness was a

vote distributor for Mr. Prince, and, through the afternoon

when the Essex election took place, stood near Mr. Baker,

who was distributing votes against him ; and they debated

the matter until near the closing of the poll, when they

were urged to come and vote. Mr. Baker declined, giving

the reason above stated. The witness voted, returned at once,

found Mr. Baker on the outside of the building, and had a

further conversation with him.

One witness testified, that Mr. Baker admitted to him, that

he told one Edwards that he had voted for Mr. Cass in 1848,

and that afterwards, having heard Mr. Phillips lecture, he had

voted for him in 1849. Mr. Edwards, however, testified that

he had had no such conversation with Mr. Baker, but that Mr.

Baker had told him that he voted for Phillips in 1848. The

statement of the first witness was explained by the fact, that

the governor's election in 1848 was on a day subsequent to

the presidential election, and that the witness, hearing Mr.

Baker say that he voted for Mr. Cass in 1848, and afterwards

for Mr. Phillips, and forgetting the time of the governor's

election, suppo&ed that he spoke of the election of 1849. This

witness afterwards admitted, that he might have made this

mistake, and that his evidence might have been WTong. Some

other evidence was also produced, to show that Mr. Baker did

vote for Mr. Phillips in 1848.

The only question to be settled in this case is,—had Mr.

Baker been an 'inhabitant' of the town of Georgetown for

one year previous to his election ? if he had been, then he

should retain his seat ; if otherwise, he should not.
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In deciding the question of Mr. Baker's right to retain his

seat, certain principles of law will be found to be applicable:

1st. The burden of proof is on the petitioners.

2d. The word 'inhabitant' in the constitution is equivalent

to the idea conveyed by the word domicil. See Opinion of

the S. J. Court, 5 Met. 588
;
ante, 510.

3d. Every man must have a domicil somewhere. Abin^ton

V. W. Brid^eicater, 23 Pick. 170; TJwrndike v. Boston, 1 Met.

245; Opinion of the S. J. Court, 5 Met. 589; ante, 512.

4th. The declarations of a party as to his intent or expecta-

tion are good evidences thereof, and in a doubtful case, his

mere election of a domicil may determine the question. Kil-

bum V. Bennett, 3 Met. 199; Li/man v. Fiske, 17 Pick. 231.

5th. The loss of a former domicil, and the acquisition of a

new one, are simultaneous. See Opinion of the S. J. Court, 5

Met. 589
;
ante, 512.

6th. A man's domicil is that place where he is situated vol-

untarily, and with the intent to remain permanently.

Upon these principles, we think that the petitioners have

failed to show, that Mr. Baker was not an inhabitant of George-

town for one year previous to November 11th, 1850, but that

it does appear that he was, at least as early as November 4th,

1849, situated in (Georgetown with the intent to remain there

permanently. At this time he had no occupation in Essex and

no motive to remain there. He had an occupation in George-

town ; he preached there, and performed the duties of a pastor;

and he was (October 22d) engaged to remain there until

March 1st, 1850. He had also a well-grounded expectation,

that he should continue there permanently, from the una-

nimity of the society, from the expressions of the committee,

and from the vote to break off the partial engagement with

Mr. Robinson, who was to have been settled over the society.

The evidence of his intention is as clearly proved, as it can be

in almost any case, if not in any case. He concluded an en-

gagement with the committee, and gave up preaching as a

candidate in another town. He did not move his family to

Georgetown, partly because he had some difficulty in obtain-
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ing a house, and partly because they were to visit Maine be-

fore they went to Georgetown. But their transient stay in

Essex did not make Mr. Baker an 'inhabitant^ in that town,

any nnore than their transient visit to Maine transferred his

domicil to that state. The mere fact, that a man's family re-

sides in any given place, does not necessarily fix his domicil

there ; nor does the position of his furniture control his residence.

Fitchbui'g- v. Winchendon, 4 Ciish. Rep. 190. A man is cer-

tainly entitled to a reasonable time to remove his family and

furniture, after changing his own abode, and during this time,

he ought not to be cut off from the privileges that result from

having a domicil. It is to be noticed, that Mr. Baker was as

fully engaged in October, and as fully determined to remain in

Georgetown, as at any subsequent time ; and when he hired

his house, he had no other engagement than that of October

21st and 22d.

Another strong proof of Mr. Baker's intention, as to his resi-

dence, is found in his declining to vote in Essex in 1849; we
think the testimony, introduced to show that he did vote there,

altogether too loose and unsatisfactory to establish that point.

And the evidence that he did not vote, and that he declined to

do so, on the ground of his change of residence, is positive

and decisive. It is clear, that under the circumstances, es-

pecially after this declaration, Mr. Baker could not have voted

at Essex on November 11th, 1849; it then necessarily follows,

that if he had lost his domicil in Essex, he had gained a dom-

icil in Georgetown, for 'every man must have a domicil some-

where,' and 'when he loses the old one, he gains a new one.'

To illustrate our views, we think that if the same state of

facts had existed on May 1st, that did exist on November 11th,

Mr. Baker would clearly have been taxable in Georgetown,

and not in Essex ; if this be so, his domicil was in George-

town, and he continued to reside there for a year before the

election in 1850.

The committee are, therefore, of opinion, that Henry H.

Baker, the sitting member from the town of Georgetown, is
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entitled to his seat, and recommend that the petitioners have

leave to withdraw their petition."

Two niombcrs of the committee, (Messrs. Story and

Schoulcr^) dissenting from the conclusions of the report, pre-

sented their views of the case to the house, as follows :

—

"The undersigned have not deemed it necessary to submit a

detailed statement of the evidence in this case, as the material

facts appear in their report, and in that submitted by the other

members of the committee, who were present at the hearing of

this case. But the undersigned desire to suggest, that they do

not consider the statement of evidence, made by the other mem-

bers of the committee, to be entirely accurate, and in some im-

portant respects they think it erroneous. The undersigned will,

however, content themselves with referring to their minutes of

the evidence, when the case shall be heard before the house.

The right of Mr. Baker to his seat was resisted principally

on the ground, that he had not been an inhabitant of the town

of Georgetown, for one year next preceding his election as

representative, and was consequently ineligible to such office.

The constitution, c. 1, art. 3, requires that a person, to be eligi-

ble to the house of representatives, shall, ' for one year next

preceding his election, have been an inhabitant of the town

he shall be chosen to represent.'

The question submitted is, whether Mr. Baker had been an

inhabitant of Georgetown for one year next preceding his elec-

tion, which was on November 11th, 1850. In the constitution,

c. 1, sec. 2, art. 2, the word 'inhabitant' is thus defined:

—

* Every person shall be considered as an inhabitant, for the

purpose of electing and being elected into any office or place

within this state, in that town, district, or plantation, where he

dwelleth, or hath his home.' Did, then, Mr. Baker dwell or

have his home in Georgetown, for one year next preceding his

election? P>om and upon the evidence submitted to the com-

mittee, we think it was conclusively proved, that he did not

dwell or have his home in that town, for one year next pre-

ceding the 11th of November, 1850.

It was proved, that for some years immediately preceding
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his residence in Georgetown, he had resided in the town of

Essex, with his wife and family ; that he preached in George-

town on the last Sunday of September, 1849, and again on

the third Sunday of October following. On this last-men-

tioned day, a vote was passed by the society, requesting their

committee to employ him to preach for four Sundays, and to

raise a subscription to pay him. From that time to December

2d, 1849, he preached at Georgetown every Sunday but one.

On December 2d, the society passed a vote instructing their

committee to employ him for three months. About a week

after this, Mr. Baker removed his furniture from Essex to

Georgetown, and his family soon after took up their residence

in Georgetown. It appeared, that up to December 9th, he

spent most of his time in Essex.

The check list of the town of Essex, for the year 1849, was

produced by one of the selectmen of that town. Mr. Baker's

name was on it, and was checked with the usual mark employed

to designate those who voted at the annual meeting in Novem-

ber, 1849.^ It was also proved by Dr. Cogswell, of Georgetown,

that on the Sunday preceding the annual state election in No-

vember, 1849, Mr. Baker told him he wished to go to Essex

that night, and gave as a reason, that he wanted to get back

to town-meeting, to vote. He said a man by the name of

Prince was a candidate for representative from Essex, whose

election he wished to defeat. He did start to go to Essex that

night.

Col. Kimball, of Georgetown, also testified, that Mr. Baker

told him, the day after his election in November last, that he

voted for Cass in 1848, and for Phillips in 1849. Mr. Baker

produced a witness to rebut this, who stated that he was with

Mr. Baker on the day of the election in November, 1849, out-

side of the room in which the citizens voted, and that he was

with or near him most of the time the polls were opened, and

did not see him vote ; and further, that Mr. Baker said he

' It is stated in the report made by the other members of the committee, that the

check mark used at the annual meeting in November, 1849, had been used at previous

meetings, on the same check list. This evidence is entirely opposed to the recollec-

tion of and to the minutes of evidence taken by the undersigned.
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should not vote there, (in Essex,) on account of his relations

at Georgetown. The counsel, who appeared for the petition-

ers, oilered to let Mr. Baker take the stand, and testify whether

he voted in Essex, in 1849, which he declined doing.

Upon this evidence, we think it clear, that Mr. Baker was

not an inhabitant of (leorgetown, within the meaning and in-

tent of the constitution, previous to December, 1849.

The ground relied upon by Mr. Baker was, that although

his family was in Essex, in November, 1849, yet that it was

his intention at that time to remove to Georgetown. We
think that if he, previous to December, 1849, had any intention

of thus changing his residence, it was not, and could not have

been a settled intention. It was to depend upon future con-

tingencies. This is clearly so, if he voted in Essex on the

12th of November, 1849, which was the day of the annual

state election, and we think the evidence is very satisfactory,

that he did so. There are no facts tending to show, that any

such intention was executed until the middle of December. In

order that Mr. Baker's intention should avail him in this case,

w^e think the circumstances should be such as to render the

fact of his residence at least doubtful. If, for instance, he had

removed his family to Georgetown previous to November 11th,

1849, that fact would not be conclusive of his intention to

make that town his permanent home, and evidence of inten-

tion would have been important to determine of what place

he was an inhabitant. Or, if he had engaged permanent lodg-

ings at Georgetown, whilst his family was elsewhere, a ques-

tion might arise, whether he intended to live apart from his

family, and gain a residence in a different town from the one

in which they resided. In such cases, where the actual facts

leave the place of residence doubtful, intentions may prevail

to show of which place the individual was actually an inhabi-

tant. And it seems to us, that intentions cannot be important

under any other circumstances. A man who resides with his

family in one town cannot gain a residence in another town,

until he removes his family there, merely because he intends

to remove.
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In these views, we are confirmed by the various decisions

which have been made by the supreme judicial court of this

state. In tlic case of Williams v. Whiting-,11 Mass. Rep., 424,

the question was, whether the plaintiff had been domiciled

in the town of Dedham for one year next preceding November

2d, 1812, and was consequently entitled to vote in that town

on that day. The court say, (p. 432) :
' On the 28th of October,

in the preceding year, he (the plaintiff) received an appoint-

ment which rendered it convenient, if not necessary, for him to

dwell in Dedham ; and he then began to prepare for his re-

moval. From that time until the 12th of November, he passed

almost every day to Dedham, where he transacted his business,

and returned to his family every night except three, on which

he slept at Dedham rather by accident than design. He had

also, on the 29th of October, engaged a house in Dedham ; but

he was not to occupy it until the 12th of November ; on which

day he removed his family, and became domiciled in Dedham.
* We are of opinion, that, under these circumstances, he re-

mained an inhabitant of Roxbury, until the day of his removal

with his family ; and there can be no doubt that he might

legally have exercised any of his municipal privileges there, up

to that time. It follows, that he did not begin to be an inhab-

itant of Dedham, until after the 2d of November, 1811; and as

the election, at which he tendered his vote, was on the 2d of

November, 1812, he was not then entitled to vote, in conse-

quence of having been an inhabitant of that town for one

year next preceding the election.'

In Jenaison v. Hapg-ood, 10 Pick. Rep., 98, the court say:

—

* To prove a change of domicil, it must be made to appear, not

only that the old domicil has been abandoned, but also that a

new one has been acquired ; so that a domicil, being once fixed,

will continue, notwithstanding the absence of the party, until

the substitution of a new one. The intention to abandon, and

actual residence at another place, if not accompanied with the

intention of remaining there permanently, or at least for an

indefinite time, will not produce a change of domicil.'

Since the hearing before the committee, j\lr. Baker has refer-
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red us to a decision of the supreme judicial court, not yet pub-

lished, in the case of Fitchbur^ v. Winchendon^ (4 Cush. 190,)

and a copy has been obtained from the reporter. There is no

intention expressed in that decision to overrule the former

decisions of the court, and we think there is nothing in the

language of the court, which can be construed into an inten-

tion to change the doctrines of former decisions. The only

matter decided in that case is, that intentions, where there is

an actual residence, are always competent evidence to show

whether such residence is to be regarded as a permanent one.

This is perfectly consistent with the other decisions.

In view of all the facts, as disclosed on the hearing in this

case, under the decisions of our highest judicial tribunal, we
think it has been satisfactorily shown, that Mr. Baker did not

dwell, or have his home, in Georgetown, for the term of one

year next preceding his election as a member of this house, in

November, 1850, and we are therefore of opinion, that such

election was void."

The report of the committee, that the petitioners have leave

to withdraw their petition, was agreed to.^

MILFORD.

Whether the decennial census of the inhabitants of a town, taken by the assessors

thereof, and returned into the secretary's office, as the basis of the representation

of such town for the next ten years, can be shown to be erroneous, with a view to

increase the town's right of representation

—

Qucrre.

The ground, upon which, (by an order of the house,) the

election of one of the members returned from Milford was

called in question, is set forth and considered in the following

report of the committee on elections, which was made in the

house on the 31st of January, and agreed to on the 5th of

February following^ :

—

" The town of Milford, at their animal town-meeting ia

> 73 J. H. 574.

77

> Same, 188.
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November last, for the choice of state officers, among other

things, voted to choose two representatives, to represent them

in the general court of this commonwealth ; the selectmen

then opened the poll, and called for votes for the first repre-

sentative, and upon the votes being counted, Mr. Hiram Hunt,

one of the present sitting members, was declared to be duly

elected, and received from the selectmen the usual certificate

of his election. Then the poll was opened, and votes were

called for the election of a second representative ; and Mr.

Alfred Bragg was declared to be duly elected, who also re-

ceived from the selectmen the usual certificate of his election.

It appeared in evidence, that the assessors of said town of

Milford, agreeably to the provisions of the statute for such

case made and provided, and in accordance with the consti-

tution, had taken a census of the inhabitants of said town,

and returned the same to the governor and council, wherein

the number of inhabitants was 4,410; and that thereupon

the governor, conformably to the requisition contained in the

thirteenth article of the amendments of the constitution, had

issued his proclamation, dated July 18th, 1850, declaring, that

according to said census, the town of Milford was entitled,

for the ensuing ten years, to one representative each year.

At a hearing before the committee, Mr. Bragg, one of the

members elected as aforesaid, proposed to prove, if opportunity

could be afforded, that the said assessors, in making up the

enumeration of the inhabitants of Milford, committed errors,

which could be clearly pointed out, as apparent upon their

minutes; and that if the computation had been correctly

made, the number of inhabitants of said Milford, on the first day

of May last, was much greater than 4,680, which is the num-

ber requisite to entitle a town to two representatives. Mr.

Bragg further stated, that, upon this supposition, w^hich was

very generally believed throughout the town, the vote to send

two representatives was based.

The committee voted to give Mr. Bragg an opportunity to

prove such matters and things as might be pertinent to the

case. Subsequently, the committee were informed by Mr.
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Bragg, that, upon a careful examination of the assessors, and

their minutes of said census, he apprehended that he should not

be able to make out so clear a case of errors and mistakes, as

to warrant him in urging the propriety of going behind the

census return ; and he therefore should not urge any further

his claim to a seat in this house, but should withdraw im-

mediately.

The committee, therefore, feel themselves relieved from a

question of some considerable embarrassment, which is this:

Whether the said decennial census, which determines the right

of representation of all our cities and towns, can be subse-

quently, and previous to the expiration of ten years, inquired

into, and frauds or errors corrected ? The words of the consti-

tution are plain and peremptory. No provision is made for the

correction of errors or of fraudulent conduct ; and this would

seem to lead to the conclusion, that towns must take the respon-

sibility of selecting capable and honest assessors; and, if those

officers do not perform their duties faithfully, correctly, and

honestly, the towns themselves must suffer the consequences.

The committee, therefore, report that the election of said

Alfred Bragg, as aforesaid, was null and void, and that he is

not entitled to a seat in this house.

They further report, that as Milford is entitled to one repre-

sentative, and inasmuch as Mr. Hunt was duly elected as

such, that he is entitled to hold his seat as a member of this

house."
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PLYMPTON.

Where an election was controverted, on the ground, that previous to the balloting, at

•which it took place, a motion was seasonably made and seconded, not to send a

representative, which motion the selectmen refused to put, but proceeded with the

election ; and the committee on elections reported thereon, that upon the evidence

the motion was seasonably made, and not being put by the selectmen, the election

subsequently effected was void. A minority of the committee submitted a report,

concluding that the motion was not seasonably made, but that if it were, the elec-

tion ought not to be thereby rendered void
; and, consequently, that the petitioners

should have leave to withdraw their petition. The house amended the report of the

committee by substituting, for the conclusion thereof, the conclusion submitted by

the minority ; and the report, as amended, was agreed to.

The election of Joseph B. Nye, returned a member from

the town of Plympton, w^as controverted by Thomas E. L#o-

ring and others, on the ground, that at the meeting for the

election, which was on the day of the general election, Novem-

ber 11th, 1850, before proceeding to the balloting, at which

the sitting member was elected, a motion, made by the first

named petitioner, was seasonably made, not to send a repre-

sentative, which motion the selectmen refused to put, but pro-

ceeded with the balloting, which terminated in the election of

the member returned.

The committee on elections, to whom the case was referred,

received the testimony of several witnesses, adduced by the

parties as to the time when the motion not to send was made.

The committee reported the same, in detail, together with the

following :

—

" The committee find, that the warrant for the town-meet-

ing, held in Plympton, November 11th, 1850, was duly signed

by the selectmen of said town, and that legal notice was given

of the meeting; and that the only article in the warrant, in

relation to the choice of a representative from said town, is as

follows, to wit :
* Also, to bring in their votes for a representa-

tive to represent them in the general court, to be holden in

Boston on the first Wednesday of January next.' A part of

the record of said meeting is as follows, to wit :
* After that

the selectmen declared the number of votes given for each per-

son voted for, and that there was no choice of a representative
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to said general court, a motion was made to adjourn the meet-

ing, and it was voted not to adjourn. Then a motion was

made to dissolve the meeting ; but as the votes given in for

governor, (kc., had not yet been declared, and, of course, as a

vote to dissolve the meeting would render the votes given in

for governor, &c., illegal, the selectmen refused to call the

vote. After the motion to dissolve the meeting was made,

and the selectmen refused to call a vote to dissolve, a motion

was made not to send a representative to the general court of

Massachusetts ; but as there was no article in the warrant for

the meeting, that the subject matter thereof authorized such

a vote, and, of course, such a vote w^ould be illegal, the select-

men refused to call a vote not to send a representative, but

called for the votes for a second time, voting for a representa-

tive to represent said town in the general court of Massachu-

setts, for the year 1851."

The committee concluded their report with the statement,

that in the opinion of a majority of them, upon the evidence,

the motion in question was seasonably and properly made,

and should have been put by the selectmen, and not having

been so put, the election subsequently effected was void.

This report, which was made on the 30th of January, w^as

aftersvards recommitted to the committee on elections, with

instructions to report the conclusions of fact and the legal

principles, on which they predicated their opinion above stated,

that the election was void. They were also directed to receive

any further evidence, which might be offered by either party,

and were authorized to send for persons and papers.

In pursuance of the recommitment, the committee examined

a great number of witnesses produced by the respective par-

ties, whose testimony was reported at length. The commit-

tee then proceed as follows :

—

" And, now, from this great mass of testimony, taken in

connection with that given at the former hearing, the commit-

tee are directed, by the order of recommitment, * to report the

conclusions of fact and legal principles on which they ground

their opinion.'
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The principles of our institutions, and the form of govern-

ment under which we live, unquestionably confer the privilege,

and make it the duty of the respective towns in this common-

wealth, to be represented in our legislative assemblies ; and

no slight cause in form, or even substance, ought to deprive

a town of that privilege, when such town has manifested a de-

sire and determination to be so represented. But on the other

hand, it must be considered, that the efficacy of our laws, the

preservation of our institutions, and the peace and quietness

of the community, absolutely require that the selection of the

law-makers should be subject to certain fixed and satisfactory

regulations, which shall give a free, full and fair expression of

the wishes of the voters. And the judges of our supreme ju-

dicial court, being called upon for that purpose, have given

their opinion upon the construction of the constitution and

laws, which should govern the presiding officers in town-meet-

ings, in a case like the one now under consideration. In the

loth volume of Mass. Reports, page 537, {ante, 199,) they say,

* that a right to send a representative is a corporate right, vested

in the several towns by the constitution, and can be exercised

by them only in a corporate capacity ; and it necessarily fol-

lows, that when a town is legally assembled for the purpose of

electing a representative, if a vote pass not to send, the minori-

ty, dissenting, cannot legally proceed in the choice.'

Here the rule is clearly laid down, that towns have the con-

stitutional right to vote not to send a representative ; and the

committee are of opinion, that for good and sound reasons this

rule ought to be sacredly observed ; and consequently it follows,

irresistibly, that if a town have this constitutional righf to vote

not to send a representative, when a motion is regularly made

not to send one, it ns a legitimate motion, and it is the impe-

rious duty of the presiding officer to entertain it, and to submit

it to the decision of the meetins:.

The decision aforesaid of our supreme judicial court is of

long standing, and has been observed and conformed to by

successive legislatures ever since its promulgation. And the

committee cannot presume, that there will be any serious ob-
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jection to it as a governing principle, by which we ought to

be directed in deciding the present case.

The next question to be considered is, whether, when a mo-

tion is seasonably and properly made, not to send a representa-

tive, and the presiding officer refuses to put the motion, it

vitiates and renders void an election subsequently made. The

only difficulty which occurs to the committee, in the way of a

ready answer to this question, is, that it is uncertain whether a

majority of the legal voters are or are not in favor of the motion.

And it can be said with some degree of plausibility, that inas-

much as the wishes of the majority have not been ascertained,

and by a subsequent act a representative has been chosen, it

must be presumed that a majority were in favor of sending.

But it must be considered, that in reaching such a result, the

constitutional rights of the qualified voters have been violated,

in the presiding officer's refusing to submit to them a legiti-

mate motion. And an act, based upon this violation, can

hardly be considered legal. And again ; it is very far from a

certainty, that a majority were opposed to the motion, merely

because, after being deprived of a constitutional right and

privilege, enough of the voters tamely submitted, to carry out

the illegal determination of the presiding officer. And the

committee are of opinion, that if the presiding officer at the

election, now under consideration, did wilfully refuse to put

the motion not to send a representative, the same being season-

ably and properly made, it was an illegal act, which vitiated

and rendered void the election subsequently made.

They are supported and confirmed in this opinion by a se-

ries of decisions, heretofore made by the house of representa-

tives in analogous cases ; and would refer to the several cases

of Westminster, (ante, page 32,) Nantucket and Sharon, (195,)

Roxbury, (lo7,) Winslow, (201,) Southbridge, (215,) Boston,

(221,) Charlestown, (226) ; and also the case of the town of

Adams, (ante, 339,) where the chairman refused to put a motion

to adjourn, and it was decided, that such a refusal vitiated an

election subsequently made.^

* This is a mistake ; the committee in that case reported against the election ; but

the house rejected the report.
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The committee then proceeded to inquire, whether the

motion of Mr. Loring was properly and seasonably made.

There seems to be no doubt but that it was properly made so

far as this ; that it was made audibly, was heard by the

chairman, and was seconded. And the great question, and

substantially the only one, to be decided in this case, is, as the

committee think, was the said motion made seasonably, at a

proper time to be entertained and acted upon in the meeting ?

The doubt, which existed in some minds at the meeting, as

testified of, and which was suggested in this house, at the

former debate upon this subject, whether such a motion could

legally be made and entertained, after the meeting had been

opened, and the voting had begun upon the first ballot, seems

to the committee to be utterly unfounded. It is entirely con-

trary to the uniform practice in all our towns, and in many

instances, would place town-meetings in a singular predica-

ment. Most of the towns are desirous of being represented,

and entertain sanguine expectations of being able to elect.

They go into the election to accomplish the object, but after

balloting a reasonable number of times, they become satisfied

that it is impossible to concentrate a majority of voters upon

any single candidate. Can it be contended that they are

obliged, without hope, to continue the fruitless struggle ad

infinitum ? Besides, to dissolve the meeting would frequently

destroy others of its objects. The committee do not feel in-

clined to waste any more time or words upon such a question.

The material question is,—was Mr. Loring's motion not to

send a representative made seasonably, in regard to the pro-

ceedings of the meeting, at the time it was made ? Was it

made before the voting had really and substantially com-

menced upon the second ballot, in which the sitting member

was elected ? If it was so made, then Mr. Nye was illegally

elected. But if it was not made until that balloting had pal-

pably and intentionally commenced, then the petitioners have

not made out their case.

One thing appears very evident, and ought to be kept con-

stantly in mind, throughout the whole investigation of the tes-
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tiraony relative to this point, namely, that at the time of the

meeting, and amongst all the discussion and controversy about

this matter, then and there, not one word, nor, so far as ap-

pears from the testimony, one thought, was entertained, or

uttered, that the motion was out of order, because the ballot-

ing had commenced. Other reasons were assigned, such as

that it ought to have been made at the commencement of the

meeting, and that it was not authorized by the wording of the

warrant, *kc. But this objection was not interposed. The

record made by the town clerk on the spot, and at the moment,

is of great importance, and is full of meaning upon this point.

It reads as follows :
• A motion was made not to send a repre-

sentative to the general court of Massachusetts, but as there

was no article in the warrant for the meeting, that the subject

matter thereof authorized such a vote, and of course such a

vote would be illegal, the selectmen refused to call a vote not

to send a representative ; but called for the votes for a second

time.* It can be hardly doubted, but that the reason assigned,

and the only reason upon which the selectmen acted, is truly

assigned in the record. And it is equally strange and unac-

countable, if the second balloting had reaUy and openly com-

menced before the motion was made, that so palpable and

cogent a reason and ground for a refusal as this would afford

had not been mentioned or even thought of.

The committee are fully aware, that the testimony above set

forth is very conflicting upon the point of precedence betvveea

the commencement of the second balloting and Mr. Loring's

motion ; but they would suggest whether this state of afi'airs

has not arisen in a great measure by mistakes in recollection.

No doubt that all testify as they now really believe, but it

is after a lapse of considerable time ; when partizans have

grown warm, and a new and unexpected point has arisen

;

when the mind, heated by party feeling, and rendered suscepn

tible of receiving almost any bias, is called upon to recollect

accurately the order of proceedings in one particular, which

had not been called to the attention of any one before. In a

case of controverted facts, where the testimony relates to trans-

78
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actions which took place at a previous time, somewhat remote,

great reliance ought to be placed upon the testimony of those,

who, from their situation and interest in the matter, would be

most likely to remember distinctly the order of events on the

occasion. Now the chairman of the selectmen, who presided

at that meeting, certainly ought to know what took place, and

he states positively that Mr. Loring's motion was made, and

heard by him, and talked about, before he received, or intended

to receive, any votes on the second ballot ; and he further states,

that no one received or pretended to receive, with his know-

ledge or consent, any votes on that ballot besides himself; that

if any votes got into the box, they got there without his

knowledge or consent ; because he did not intend to open the

poll, or receive votes, until the question of Mr. Loring's mo-

tion was settled. And the decision and course of proceedings

of the chairman of the selectmen is binding upon the other

members of the board, unless dissented from at the time.^

Then again, Mr. Ijoring himself, who had been requested to

make the motion, before the result of the first ballot was

known, if it turned out to be no choice, and was waiting at-

tentively for the declaration of the result, that he might im-

mediately make his motion, would be very likely to remember

how and when he made it. In connection with this, must be

taken into consideration the testimony of Samuel Bradford,

who had no desire to prevent the election of a representative,

but says he wanted to send. He testifies that he was anxious

to make a motion to adjourn, and meant to make it imme-

diately after the declaration of no choice should be made ; but

that Mr. Loring was quicker than he could be, and succeeded

in getting his motion made first. Now these witnesses, to-

gether with others similarly situated, being particularly inter-

ested in regard to the point of time when the motion was

made, would be very likely to recollect it accurately.

It would be tedious and perhaps of little use, to go into a

particular analysis of all the testimony bearing upon this ques-

tion. A majority of the committee think that it strongly

1 Sea the case of Charlestown, ante, 226.
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preponderates in favor of the cause of the petitioners. And
they firmly believe, that most if not all Ihe testimony given

upon the other side, and which apparently conflicts with such

a conclusion, may be reconciled therewith, upon the presump-

tion that Mr. Loring's motion, when first made and seconded,

was not heard by those who give precedence to the commence-

ment of the balloting, and that their attention to his motion

was first called to it, when he urged or repeated it the second

or third time.

The committee are of the further opinion, that if the chair-

man did call for votes immediately after the declaration of no

choice, and thereupon and forthwith, Mr. Loring made his

motion ; it was the duty of the chairman to have suspended or

revoked his call, so that a fair and reasonable opportunity

could have been given for discussion, and the decision of the

meeting thereon.^

A majority of the committee are therefore of opinion, that

Mr. Loring's motion was a proper and legal motion, although

not expressly, in so many words, written in the warrant; that

it was made and seconded in due season ; that a suitable and

reasonable time ought to have been afibrded for its discussion

and decision, before proceeding to ballot the second time ; that

as the presiding ofl^cer at the meeting refused to entertain this

motion, the subsequent proceedings in electing a representative

were illegal and void, and that the sitting member from Plymp-

ton is not entitled to a seat in this house."

Two members of the committee, (Messrs. Schoulcr and

Story^) dissented from the conclusions both of fact and law

stated in the report, and presented their views thereon as fol-

lows :

—

" The evidence in this case is exceedingly voluminous and

contradictory. It is difficult to say, exactly, what it proves or

disproves, in regard to the points at issue. The undersigned

will, however, endeavor to state, as clearly and concisely as

may be, what appears to their minds to be its fair result.

The certificate of the member is good prima facie evidence,

' See the case of Charlestown, a7i(e, 226, and the case of Boston. 221, to this point.
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that he is entitled to his seat, and the burden is on the peti-

tioners to show, affirmatively, that he is not ; this presumption

of law, in favor of the certificate, stands for evidence for the

sitting member at every point of the testimony, nothing having

been shown to change the burden of proof in any particular.

It must be conceded, then, in the absence of proof to the con-

trary, that the chairman of the selectmen, with the concurrence

of his colleagues, was justified by the usage of the town, and

the presumed assent of the voters, in holding out the ballot-

box, and calling for votes, on the second ballot, without any

previous vote of the meeting to proceed, and that he did this

fairly and honestly, in the ordinary course of business, and

with a single eye to his duty. It is shown by the testimony

of the principal petitioner, Mr. Loring, who made the motion

not to send, which has occasioned the petition, that that mo-

tion was made immediately after the chairman called for votes;

and it appears to the undersigned, to be abundantly proved,

that the votes of Mr. E. S. Wright, and Mr. T. D. Ellis, were

put in instantly upon the making of this call, and before the

motion of Mr. Loring had fairly reached the apprehension of

the selectmen. This fact is testified to by the two voters them-

selves, by Mr. Bisbee, the selectman, who says he checked their

names; by Mr. Charles B. Wright, who says he tried to vote

immediately after them, and was prevented by the chairman,

(who held the box out of his reach, and said there was a mo-

tion to adjourn,) and by several bystanders, and there seems to

the undersigned, to be no ground whatever for imagining, that

these votes could have been put in after the decision of the*

selectmen, that Mr. Loring's motion was out of order. The fact,

that many of those present did not see the votes deposited, can

hardly be said to weigh against such positive testimony as this.

The undersigned submit the foregoing, as in their judgment,

the only theory upon which the testimony, which was doubt-

less honestly given, and is wholly unimpeached, can be made

in any degree consistent with itself ; and they add, that even

if this theory be not supposed to be absolutely made out, it

certainly is not disproved by the testimony ; which latter re-
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suit is as good for the purposes of the argument, as any ; it

being necessary for the petitioners to disprove it beyond a rea-

sonable doubt. Though the evidence conflicts considerably

upon the question of the order of motions, and the disposition

made of them after the call for the second ballot; it seems to

the undersigned, that a motion to adjourn to the next day

came after the motion of Mr. Loring, and was put and nega-

tived; that a motion to dissolve was then made, and the

affirmative side of it only was put ; and that then Mr. Loring's

motion was first regularly noticed by the selectmen, and, after

discussion among themselves, and some remarks from some of

the voters, ruled out of order
;
whereupon several voters, much

less, however, than a majority, left the meeting, and then the

balloting proceeded, at which Mr. Nye was elected.

It thus appears to the undersigned, that the petitioners have

wholly failed to make out their case. If it shall not appear to

the house, that the holding out of the box, accompanied by a

call for votes, was of itself sufficient to make a subsequent

motion improper, (that call, so accompanied, being in the

nature of a full question stated, like a question to be taken by

yeas and nays, of which the affirmative and negative are

simultaneously put, and after which, no motion is in order,)

yet the deposit of the trs'o votes, or of a single vote, though

co-instantaneous with the motion not to send, settles the ques-

tion in favor of the sitting member, as the right of one voter

to put in his vote, after the chairman's call, was certainly as

good as that of another to make a motion. The chairman of

the selectmen has no recollection of admitting these two votes
;

he appears to have been in a state of great agitation at the

time ; but it appears that while he had not yet noticed Mr.

Loring's motion, the other two selectmen, at least, had noticed

the two voters, and allowed the votes to go in. Mr. Bumpus,

the third selectman, confirms the testimony of Mr. Bisbee and

the rest, as to the vote of Mr. E. S. Wright, and thus it cer-

tainly appears in the highest degree probable, that that gentle-

man's vote went into the box, while Mr. Loring was yet speak-

ing, and the vote of Mr. Ellis immediately afterwards, before
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the selectmen could have taken notice of the motion. It was

clearly an irregularity, to put the motion to adjourn, and

clearly right, not to put the motion to dissolve, whether the

balloting had commenced or not ; because the law distinctly

requires the selectmen to seal up the record of certain votes,

previously thrown at the meeting, and then not scaled up,

before any adjournment, and a motion to violate the law is

necessarily out of order.

It appears obvious, that no actual injury has been sufl'ered

by this refusal of the selectmen, to put the question on the mo-

tion not to send. If those who desired to vote in the affirma-

tive were the majority, they could gain their object with but

slight trouble by depositing their votes ; if a minority, they

would lose it in any event. If any of them choose to retire

from the meeting in wrath, or congratulating themselves upon

the strength of their technical ground, they must take the con-

sequences of their error, whatever they may be. It will hardly

be maintained, that an error of the selectmen is to be magnified

by the views which a portion of the voters may choose to take

of it, and by the steps they adopt in consequence. A voter, cer-

tainly, ought to have no more weight out of the meeting than

in it, and it cannot be held that fifty voters, by leaving the

meeting, can nullify the acts of a hundred who remain.

The undersigned have no doubt, that if their view of the re-

sult of the evidence is taken by the house, the bitting mem-
ber will be confirmed in his seat. But they do not leave the

case here. On the contrary, they are prepared to maintain,

that upon the very state of facts set up by the petitioners, the

member has a right to his seat.

They will admit, for the further purposes of this argument,

that the motion not to send was made and seconded at a

proper time, and ruled out of order by the selectmen. And they

contend, that even upon this hypothesis, to deprive the member

of his seat would be contrary to the clear fundamental policy

of the commonwealth, and to the weight of established pre-

cedent and law.

As the argument would be similar, upon the ground that
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sufficient time was not given to make the motion (in the ab-

sence of fraud), to the argument upon the question above

stated, that point is here dismissed.

There is no imputation of fraud in this case. The select-

ment were acting fairly, and endeavoring to do their duty.

The question, then, is this : Is the neglect or refusal to put a

motion not to send a representative, regularly made and

seconded, sufficient, of itself, to invalidate an election subse-

quently made ? The fact that the chairman gave an unsound

reason for not putting the motion is of no consequence. The

question is not of what he said or did not say, but of what

he did, or refused to do.

The fault, then, for which the town is said to deserve to lose

its representative, was an error of judgment on the part of the

chairman of the meeting, on a question of parliamentary law,

applicable to his duty at the time. Now, the undersigned think

it clear, that the house, in its capacity of a court, which settles

the law relating to cases of elections, is bound to lay down for

the tow^ns certain clear and fundamental principles; not to

frame a nice and technical system, but merely to inculcate those

rules of common law, or, what is the same, of experienced com-

mon sense, which underlie the whole law respecting public

meetings, and which have obtained with the Anglo-Saxon race,

from the earliest times. These principles are few, and of uni-

versal application and recognized utility. The first is, that

there must be a presiding officer; the second, that there must

be a recording officer. These are already provided for in the

case of town-meetings, by statute. Next in order come these

three; that only one thing can be done at one time ; that what-

ever is proposed to the meeting for its action must be proposed

through the chair ; and that the meeting must control the chair.

There is nothing in these too nice for ordinary use, and these, it

seems to the undersigned, ought to be recognized by the house,

as being, what in fact they are, a part of the common law. To

apply these principles to the present case; the chair, as is ad-

mitted, for the sake of the argument, ruled incorrectly on the

point of order ; the voter who made the motion had the right
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to appeal to the meeting, and was bound to do so, for this,

among many more obvious reasons, that the chair was promul-

gating for law what was not law, and misleading the general

mind. The chair necessarily ruled hastily, and if an appeal had

been taken, the wisdom of the meeting, expressed in debate,

would probably have enabled the chair to correct its error, and

to give a deliberate and sound opinion, after argument. If

otherwise, the meeting would doubtless have overruled the

chair, or, if it did not, it would be justly responsible for the

error. The voter in this case, not having appealed, has waived

his right, and it does not lie in his mouth, nor in that of those

who joined in this legal acquiescence, to complain of the con-

sequences of his own error. It may be said, that it will not do

to adopt any, even the easiest and most fundamental principles

of parliamentary law, for the government of town-meetings.

Will the house then invalidate the town's elective franchise for

a year, and that a most important year, because the officers of

the town have ruled incorrectly on a point of parliamentary

law, so abstruse, that the opinion of the justices of our highest

court was needed to inform the house of representatives, that

its previous judgment, which had been identical with that of

these selectmen, had been erroneous? Will the house hold a

presiding selectman, or a board of selectmen, to know accu-

rately, and to decide correctly, at ten minutes' notice, in the con-

fusion of a town-meeting, a point of law of that sort, when the

decisions upon it date back at least thirty years, and are only

to be found in a rare book, now long out of print, (the Reports

of Contested Elections,^) and with which few, even of the-

class of statesmen or that of lawyers, are in any degree

familiar? The undersigned humbly but very confidently

answer these questions in the negative. It may be urged,

that the practice of voting not to send is familiar to those

towns, which send less often than once in every year;

but then the question, whether the town will send this

year or the next, is a totally distinct one from the ques-

tion, whether they will neglect their clear duty, to send at a

1 Keprinted in the present volume.
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time when, (as in this case,) they may send without prejudice

to their rights or interests, in any subsequent year.

It may be further urged, that the selectmen acting at elec-

tions are officers of the law, and, so in certain particulars, not

under the control of the meetings over which they preside. Jf

this be not so, then the previous argument applies ; if it be so,

how can it be held that the towns should suffer for their error?

If the fault be serious, the selectmen should be punished in

their own persons. If there be now no law to punish them, a

law can be made for future offenders in the like kind, and it

is not the fault of the town of Plympton, that it does not now
exist.

It appears to the undersigned, also, that it is the duty of the

house to encourage in the several towns a candid, liberal and

earnest mode of transacting their business at elections,—not a

small and hair-splitting method,—and where a minority is found

to aim at carrying its point by a trick of special pleading,

rather than by an honest endeavor to convince and convert,

or to out-vote its opponents, that course certainly is not to be

favored.

It further appears very clearly, that the object of the consti-

tution is, that the people shall be represented in the house, not

that they shall vote not to send. This point might be labored

at great length, but the argument is too obvious, and has been

too often reiterated, to permit the undersigned to do more than

to allude to it, so far as it bears on the question of the true

policy of the house in the premises.

The last point, to which attention is desired, is this, that the

weight of precedent is in favor of the sitting member.

The fundamental law on the subject is, of coiurse, the con-

stitution. In that instrument, chapter 1, section 3, article 2, it

is provided, that the towns may send representatives to the

general court, in certain modes and under certain limitations,

and further, that the house of representatives shall have power,

from time to time, to impose fines upon such towns as shall

neglect to choose and return members to the same.

These provisions, of course, import at once a privilege and a

79
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duty, and upon the principles of law as generally understood,

it would seem that a motion not to send a representative, being

a motion that a town deliberately resolve to neglect its plain

duty under the constitution, would be out of order, and that an

affirmative vote upon such motion would be illegal and void.

And this was the original construction adopted by the house.^

But some years afterwards, (Feb. 16, 1811,) in answer to an

order of the house, requiring an opinion on a wholly difterent

subject, the justices of the supreme judicial court say, merely

as a passing remark, not particularly connected even with the

argument on the question before them, as follows :

—

^ The right of sending representatives is corporate, vested in

the town, and the right of choosing them is personal, vested in

the legal voters. Because the right of sending a representative

is corporate, if the town, by a legal corporate act, vote not to

send a representative, none can be legally chosen by a minority

dissenting from that vote. This corporate right is also a cor-

porate duty, for the neglect of which, a fine may be assessed

and levied upon all the inhabitants liable to pay public taxes.' ^

Subsequently to this, the case of Roxbury, 1813-14,^ was

decided, in which the refusal to put a motion not to send, or

its' equivalent, was only one of many substantial grounds on

which the election was invalidated. The committee, in their

report on this case, speak of 'a decision of the supreme judi-

cial court' on this subject, (as distinguished from the practice

of the house,) as * fixing the established law of the land.'

They doubtless refer to what has just been quoted, which is a

mere passing remark, and not a ' decision,' nor even an ' opin-

ion.' And the undersigned will say here, with reference to

the opinions hereinafter quoted, that it requires no lucubrations

of twenty years' duration, to know that an opinion of the

justices, in answer to a question from the house, however delib-

» Westminster, 1790-1, ante, 32 ;
Topsham, 1802-3, ante, 43.

In the Westminster case, the memorialists say :
—"The principle held out and acted

upon, that every town has a right to vote they will not send a member to the general

court, strikes at the very nerves of the constitution, and throws the people into an-

archy at once."

« Ante, 120. » Ante, 157.
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erately given, and however responsive to the question, is only

the opinion of so many able lawyers, given, too, without their

having heard arguments, and is in no respect law. It is not

*a decision of the supreme judicial court.' It is a mere ' opin-

ion,' and the undersigned deem it at least questionable policy,

on the part of the house asking the question, to shift from its

own shoulders, itself being the legitimate expounder of the

constitution, the burden of making the exposition. It is never

well to seek to divide responsibility without absolute necessity.

And certainly, there was no such necessity here. The house

was perfectly competent to decide the question. It contained,

as always, men of great ability. The question related to its

own privileges. It has always, since the famous ' Speaker

Thorpe's Case,' in the reign of Henry VI.,^—in the country

1 Thomas Thorpe, who was speaker of the house of commons, in the 31 of II. VI., was

sued by Richard, duke of York, during the recess of parliament, in the exchequer.

The plaintiff obtained a judgment and execution, upon which Thorpe was arrested

and committed to the Fleet prison. When the parliament met, after the recess, the

whole house of commons presented a petition to the lords, for the enlargement of

their speaker. The lords, thereupon, as appears by the record, *' not intending to im-

peach or hurt the liberties and privileges of them that were commons for the said

communalities of this land to this present parliament, but legally, after the course of

law, to minister justice, and to have knowledge what the law will weigh in that be-

half, opened and declared to the justices the premises ; and asked of them, whether

the said Thomas ought to be delivered from prison, by force and virtue of the privi-

lege of parliament or not. To the which question, the chief justice, in the name of all

the justices, after sad communication, and mature deliberation, had among them,

answered and said :—That they ought not to answer to that question ; for it hath not

been used aforetime, that the justices should in anywise determine the privilege of

this high court of parliament ; for it is so high and mighty in this nature, that it

may make law, and that that is law, it may make no law ; and the determination and

knowledge of that privilege belongeth to the lords of the parliament, and not to the

justices : But, as for the declaration of proceeding in the lower courts, in such cases,

as writs of supersedeas of privileges of parliament be brought and delivered, the said

chief justice said, there be many and divers supersedeas of privilege of parliament

brought into the courts ; but there is no general supersedeas brought to surcease all

processes
;

for, if there should be, it should seem that this high court of parliament

that ministreth all justice and equity, should lett the process of Ihe common law;

and so it should put the parties complainant without any remedy, for so much as ac-

tions at common law be not determined in this high court of parliament; and if any

person, that is a member of this high court of parliament, be arrested in such cases as

be not for treason or felony, or surety of the peace, or for a condemnation had before

the parliament, it is used, that all such persons should be released of such arrests, and

make an attorney, so that they may have their freedom and liberty freely to intend

upon the parliament." The lords, upon this answer, resolved that Thorpe, " according

to the law," should still remain in prison for the cause stated ;
" the privilege of par-

liament, or that the same Thomas was speaker of the parliament, notwithstanding
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whence we derive those principles of parliamentary law, which

have, in a high degree, made England and America what they

are,—been thought improper to ask the opinions of the justices

on points of privilege, and the consequences of having asked

and received this opinion are in no respect valuable.

On the contrary, those consequences are, that, whether the

house, which first asked the opinion, supposed that, as usual,

the justices of that court meant something more than they

said (whereas in fact they had gone to the very outmost verge

of construction) ; and acted upon the ground, that the opinion,

that a town had a right to vote not to send, implied that that

right ought to be exercised and encouraged ; or whether it

thought that temporary grounds of expediency justified its

course, it certainly proceeded to offer a premium upon that

motion, greater than was allowed to any other; and the result

is, that the decisions upon this point, blazing with their own

singularity, and with the borrowed lustre of the opinions of

the justices, stand out like beacons in the sea of law ; but in

the opinion of the undersigned, it is better to sail away from

them, than towards them. There are dangerous rocks where

they stand.

But to retrace the argument. Next to the Roxbury case,

came that of Nantucket, in 1814-15, {ante, 180,) where there

were other substantial circumstances also to govern the deci-

sion of the house, besides the neglect of the motion not to

send, and among those circumstances was the reading of the

riot act, and the dispersion of the meeting by the sheriff".

In the next year, were the twin cases of Nantucket and

'

Sharon, {ante, 195,) pending the decision upon which, the

opinion of the justices was asked upon the question, whether

a town could legally vote not to send a representative, so that

that vote should bind a dissenting minority. The justices, in

and that the commons should be commanded, in the king's name, to proceed to the

election of another speaker, " with all goodly haste and speed."

The reasons assigned by the judges, for declining to express an opinion on the ques-

tion of privilege, though probably true at that time and long afterwards, namely, that

privilege is not defined by law, but is whatever the house, in their discretion, may

choose to make it, would not be generally admitted, at the present day, in England,

and certainly does not, if it ever did, exist in this country.
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their reply,i referred to the above quoted passing remark of

their predecessors, and confirmed the doctrine therein convey-

ed
;
laying some stress on the fact, that the house was not ab-

solutely required to impose the fine in question. This opin-

ion, though, of course, it received from the undersigned all that

high respect which was due to its source, yet excited in their

minds some surprise, as it clearly goes to the point of saying,

that a town has a right to neglect its duty deliberately, if it

is willing to incur the risk of a fine.

This surprise was somewhat lessened by the perusal of an

opinion of Mr. Justice Preble, of IMaine,^ given at its request,

to the house of representatives of that state, in 1826, on a

question of a similar character to the one under consideration,

and which the undersigned quote, as the opinion of a distin-

guished contemporaneous lawyer and judge, who may well be

supposed to have understood whereof he spoke. He says,

speaking of the dictum of 1811 :
' It was a construction, op-

erating as a check to a growing evil, the increasing number of

representatives.' This seems to show the ground on which the

justices, as well as the house, felt justified in their opinions on

this point. This opinion of Mr. Justice Preble, the undersign-

ed think it not irrelevant here to state, was a dissentient opin-

ion, concluding that under the constitution of Maine, a town

had no right to vote not to send a representative ; and though

the constitution of Maine differs slightly from our own,

(among other differences, it has no provision for a fine upon

towns not sending) ; and his opinion is predicated upon the

ground, that the word ' corporate' is studiously excluded from

the former, and that of consequence, the right to send a repre-

sentative belongs to the individual voters
;
yet the fact that the

legislature of that state adopted his opinion, and rejected that

of his two associates, shows that their view of public policy

sustains the ground taken by the undersigned.

Asking pardon for this digression, the undersigned proceed

to say, that the case of Nantucket and Sharon was decided

1 Ante, 198. 2 6 Greenleafs Reps. App. 496.
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against the sitting members, and that similar decisions were

made in the Boston case in 1818-19, (ante^ 221,) and in the

Charlestown case in 1819-20, [ante^ 226) ; and these three

cases are those on which, and on which alone, it is believed,

that the case of the petitioners rests. It was probably thought

advisable by the house, at that time, when its numbers were

growing formidable even to itself, to promulgate this new doc-

trine; and having done so in the case of these two small towns,

it seemed highly expedient to do the same with the two large

ones
;
particularly as they were at the very base of the capitol,

and for that and other obvious reasons, were in an especial

manner bound to recognize the first decisions. It is not sup-

posed, that these cases were intended as precedents, but that

they merely arose out of what was deemed a temporary expe-

diency. The justices, in their opinion in 1815, lay great stress

on the fact, that the towns were obliged to pay their own rep-

resentatives, and that therefore the minority could not lay that

burthen on the town ; and they allude to the fact, that those

qualified to vote in town affairs, and who could vote on the

question of whether a representative should be sent, were a

different body from those who were qualified to vote in the

election of the representative. These grounds for their opinion

have ceased to exist.

The house, again, may well be supposed to have acted with

reference to the desired diminution of its own members. The

evil thus sought to be corrected has also ceased, though the

undersigned willingly admit, that this last argument might be

pressed at a more favorable time than the present.

It may also be remarked, that in all the decisions on this

point, the refusal to put the motion occurred at the opening of

the meeting, and it would be going a step beyond any of them

to unseat the member in this case. If this voting not to send

has been deemed a valuable medicine, it has never been held,

that the selectmen were bound to give their patients more than

one opportunity to ask for it on the same day. But the under-

signed gladly remark, that the decisions on this side stop here

in 1819-20. There is no new law on the subject on this side.
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On the other hand, in the convention of 1S20-21, for revising

the constitution, the same question arose and was decided in

the opposite way.^ There it appeared that the town of

Charlesfown had, at the opening of their meeting for the choice

of delegates to that convention, voted to send sLx ; that only-

five were chosen at the first balloting; that a motion was

then made, to reconsider the first vote so far as the sixth was

concerntd, which the selectmen refused to put ; and that the

balloting was then resumed, and resulted in the choice of the

Hon. Leonard Parker. Upon this state of facts, the con-

vention voted that the election was valid, and Mr. Parker held

his seat. Though the form of the motion in this case is slight-

ly ditierent from that in the cases on the other side, yet the

meaning is identical in all ; and though the case is not strictly

an authority, yet a decision of the most illustrious sons of the

commonwealth, on a question where all those cases were

quoted, is entitled to, and will doubtless receive, its due weight

as an opinion. It is not imagined that any feeling of esprit

du corps, or pride of opinion, on the part of any member of

this house, will prevent it from weighing as much as a similar

deci:?ion of the same men assembled as a house of representa-

tives.

The undersigned consider the question now standing as a

new one, with decisions on both sides, some of the earlier and

the last on their side, the intermediate on the other. But they

fifid, that in the case of the Adams election in 1836, (ante, 339,)

a motion was regularly made, and seconded, (under circum-

stances, too, which rendered it reasonable.) to adjourn to the

next day ; that the selectmen refused to put it ; that the com-

mittee on elections of the house, on the authority, doubtless,

of the decisions above cited, reponed the election void ; and

that the house, though of a political complexion different from

that of the two members, rejected the repon, and took no fur-

ther action upon the subject ; which was precisely equivalent

to a vote that the members were entitled to their seats. There

is some ground for supposing, that the zeal of the minority of

> Journal of the Coustitatio&si ConTention, page 38.
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the voters in that case led them to behave somewhat factious-

ly in the meeting, and afterwards in retiring from it nearly

unanimously ; but the case goes to this point, that where the

selectmen mean fairly and honestly, a mistake of their duty in

regard to the putting of a partictdar motion, regularly made

and seconded, is not sufficient to invalidate the election sub-

sequently made on the same day. This case, in the opinion

of the undersigned, entirely covers the present, unless the

house is going to hold, at this late day, when the reasons for

those old decisions have entirely failed, what was never held

in the palmy days of those decisions, that this motion, in dero-

gation of duty, is entitled to greater consideration, than a mo-

tion tending to forward the public business, or indeed than any

other motion whatever.

It is a customary remark among uninformed persons, that

the decisions of the house, upon questions of elections, are loose

and irregular. It will be found upon examination more correct

to say, that they have been regularly lenient

In reviewing the course of decisions, upon cases in any de-

gree analogous to the present, from the adoption of the consti-

tution to the year 1843, (farther than which, the imdersigned

have not extended this particular inquiry,) only ten elections

have been held void, in cases controverted on the ground of

irregular conduct of selectmen. Among those which have

been sustained, are found repeated cases where selectmen

have violated most important parliamentary rules ; and even

the most express and valuable provisions of statutes, of remote

as well as recent date, with reference to the time of violation

;

and the conclusion therefore presents itself, that unless the re-

fusal to put this particular motion, that the town neglect its

duty, be held a more heinous offence than any other which it

is within the capacity of a selectman to commit, the member

from Plympton is entitled to his seat, even upon the state of

facts assumed to exist by the petitioners themselves.

K it be said, that this part of the defence stands upon tech-

nical grounds, it is replied, that the point presented by the pe-

titioners is purely technical. A legal argument upon a point of
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law should be answered by a legal argument bearing upon the

same point.

Finally, the undersigned repeat, that if their view of the

facts in the case be deemed the correct one, or if it be not af-

firmatively shown to be incorrect, so as to rebut the presump-

tion of law, then it must be admitted that the election was

valid. If, on the other hand, the view of the facts taken by the

petitioners be deemed and taken to be established beyond a

reasonable doubt, even then, to hold the election void would

be, in their deliberate judgment, to violate the plainest princi-

ples of public policy, and to re-establish the authority of unfor-

tunate precedents, the reasons for making which have ceased

to exist, and which may fairly be considered as wholly over-

thrown by subsequent decisions.

The undersigned can therefore only arrive at this conclu-

sion, that the member from Plympton is entitled to his seat,

and that the petitioners have leave to withdraw their peti-

tion."

The report was amended, by striking out the concluding

paragraph, and substituting therefor the conclusion stated by

the minority ; and the report, as amended, being agreed to,i it

was accordingly

—

Resolved, That the member returned from Plympton is en-

titled to his seat, and that the petitioners have leave to with-

draw their petition.

» 73 J. H. 549.
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OPINION OF THE JUSTICES OF THE SUPREME JUDICIAL COURT, IN

ANSWER TO CERTAIN QUESTIONS, TOUCHING THE ALTERATION

OF THE BOUNDARY LINES OF COUNTIES AND TOWNS BY THE

LEGISLATURE.

The legislature have constitutional power to charge the boundary lines of counties,

for all purposes for which counties arc established, except that of constituting sen-

atorial districts.

The legislature have constitutional power to change the boundary lines of towns, for

all purposes other than those incident to the election of senators and representa-

tives
;
but, in changing the boundary lines of towns, by annexing a part of one town

to another, or by constituting a new town from one or more existing towns, the

legislature may reserve and secure to the inhabitants residing on such portion or

portions, a right to vote in the election of representatives, with the town or towns

from which such portions are taken, until the expiration of the next preceding

apportionment of representatives.

" The undersigned, justices of the supreme judicial court,

having considered the several questions proposed to them by

the senate, conformably to their request, thereupon respectfully

submit the following opinion :

—

These questions are stated as follows

:

* 1. Has the legislature constitutional power to change the

boundary lines of the counties, as now established in this

commonwealth ?

2. Has the legislature constitutional power to change the

boundary lines of towns, when by so doing, they must change

the lines of counties, which are established as permanent sen-

atorial districts ?

3. Does the territory of each town in the commonwealth,

as existing at the time of the last apportionment of represent-

atives by the governor and council, constitute, until the next

apportionment, a permanent representative district ; or has the

legislature power to annex a portion of one town to another,

so that the inhabitants residing on such portion shall have a

right to vote, in the election of representatives to the general

court, with the inhabitants of the town to which such portion

is annexed ?
'

Before proceeding to a direct answer, the undersigned beg
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leave to refer to an opinion submitted to the legislature, March

29, 1839, which appears to us to have a strong bearing upon

some of the subjects embraced in the foregoing questions.

Two only of the present justices joined in the expression of

that opinion, the other three having been since appointed ; but

all the undersigned, having now examined that opinion, see

no reason to alter or change it, but on the contrary concur in

and confirm the same, so far as it applies to the questions now
presented.

In answer to the first question, we are of opinion, that the

legislature have full constitutional power to change the bound-

ary lines of counties, as now established, by transferring one

entire town from one county to another, or by erecting a new
county, by setting off any number of entire towns, from one,

or from several counties, and forming them into a new county,

for all purposes of civil and criminal jurisdiction of courts, and

for all other purposes, for which counties are by law estab-

lished in this commonwealth, except that of constituting sena-

torial districts, as hereinafter explained. We have confined

this answer to the case of transferring an entire town, because

we suppose this fully answers the question intended to be put

by the senate. The difficulties both as to the jurisdiction of

courts, and the rights, duties and obligations of individuals, as

inhabitants of a county, which would arise from an attempt

to include part of a town in one county and part in another,

for general county purposes, would be so great and so obvious,

that we have supposed it was not contemplated by the senate,

and therefore we have not thought it necessary to form or

express any opinion upon this question.

2. In answer to the second question, the undersigned are of

opinion, that the legislature have constitutional power to

change the boundary lines of towns, when, in their judgment,

the public good requires it, for ail purposes, other than those

incident to the election of senators and representatives in the

general court, although by so doing they must change the

lines of counties. To prevent any misconstruction of this

opinion, it will be necessary to state the grounds of it some-

what at large.
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The legislature have full power under their general authority

to pass all useful and wholesome laws, to change the bounda-

ries of towns, to any extent, where it is not limited and re-

strained by constitutional provisions. By an amendment of

the constitution, set forth in a resolve of 10th March, 1840

c. 16, adopted by vote of the people, and declared by the pro-

clamation of the governor, issued 17th April, 1840, to be in

force as a part of the constitution of the commonwealth, from

and after that date, it is declared, as follows :
' The several

senatorial districts now existing shall be permanent. ' In

order to perceive the full effect of this constitutional provision,

it is necessary to look at the law as it then stood, in order to

ascertain the force and etlect of the words *now existing.'

Prior to this amendment, the limits of senatorial districts, and

the apportionment of senators amongst them, were fixed by

law. By the Rev. Stats, c. 5, § 2, the several counties were

made senatorial districts, except that Nantucket and Dukes

counties were united to form one district. This law was in

force when the amendment was adopted, and the effect of the

amendment was, to make the counties, with their then actual

limits, permanent senatorial districts. That which is made per-

manent by the constitution cannot be changed by law. But it is

not incident to the appropriate character of a county, to choose

senators ; but the territory of counties seems to have been an

easy, convenient, and well marked designation of the limits

to constitute the lines of senatorial districts, and for that rea-

son was adopted. Counties then became senatorial districts,

not because there is any necessary or legal identity or coinci-

dence between counties and senatorial districts, but because

the territories composing counties, on the 17th of April, 1840,

were, by force of the constitutional amendment, made perma-

nent senatorial districts.

But in exercising this power, it will be necessary for the

legislature carefully to provide, that in changing the line of

the county such change, whilst it shall effectually set off the

territory from one county and annex it to the other, so far as

it concerns the jurisdiction of courts, and for all proper county
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purposes, shall not alter the relations of the inhabitants of

such territory, as members of the senatorial district to which

they belong ; but on the contrary*, to provide, that for the pur-

pose of voting for senators, all the persons residing, or who

may come to reside, on the territory thus transferred, shall be

taken and deemed to be inhabitants of The town from which

such territory was set off, and shall have a right to vote for

senators therein, in the same manner, as if such territory had

not been set off.

Such a change of county lines, without a change of the

limits of senatorial districts, whilst these must be permanent

and unchangeable, until the constitution in this respect shall

be altered, would be manifestly attended with great inconve-

nience, so great indeed, that the legislature would not probably

adopt it, except upon urgent considerations of public expe-

diency ; but these inconveniences and difficulties do not ap-

pear to us, to amount to a legal prohibition to the exercise of

this power by the legislature, should any public exigency re-

quire it. We have, therefore, felt bound to answer the ques-

tion proposed, affirmatively, that in our opinion, the legislature

have the constitutional power to change the lines of towns

lying in different counties, although they thereby change the

lines of counties, provided it is done under such restrictions

and limitations, that it shall not change the senatorial dis-

tricts, designated by county lines, as they stood and were

established in April, 1840, and made permanent by the amend-

ment then adopted, nor essentially interfere with the rights of

all persons within such districts, to vote in the election of

senators.

3. The third question, we think, is substantially answered,

by the opinion hereinbefore referred to, given in March, 1839,

and by the considerations expressed in the answer to the next

preceding question. The amendment of the constitution,

adopted in 1840, provides for the apportionment of repre-

sentatives amongst the several towns of the commonwealth,

adopting with some alterations the principles of an earlier

amendment, upon which the opinion before referred to was
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founded. The app>ortionment is to be made upon the numbers

of inhabitants, and not of ratable polls. It provides for a decen-

nial census of the inhabitants ; and thereupon an apportion-

ment is to be made, by the governor and counciL for the term

of ten years; and any town, having less than 1200 inhabitants,

shall have a representative a certain number of years, within

each term of ten years, gi^'ing them the right to send a rep-

resentative, in such years of the ten, within the number

apportioned to them, as they shall by vote determine. The

third question depends upon the true construction of this arti-

cle of amendment, and in answer thereto we say, that in our

opinion, the territory of each town in the commonwealth, as

existing at the time of the next preceding apportionment of

representatives by the governor and. council, does constitute a

fixed representative district, to remain so fixed until the next

apponionment. We think it follows, as a necessary conse-

quence, that the legislature have not the power to annex a

portion of one town to another, so that the inhabitants resid-

ing on such portion shall have a right to vote, in the election of

representatives, with the inhabitants of the town, to which

such portion is annexed ;—but that it is within the constitu-

tional power of the legislature, so to annex one portion of a

town to another, reserving and securing to the inhabitants,

residing on such portion, the right to vote in the election of

representatives in the general coiut with the inhabitants of

the town from which such portion has been set ofi^ until the

expiration of the remainder of said term of ten years, when

another apportionment is directed to be made.

LEMUEL SHAW.
CHARLES A. DEWEY,
THERON METCALF,
RICHARD FLETCHER,
GEO. T. BIGELOW.

Boston^ March 28th, 1851.^
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1852.

COALMITTEE OX ELECTIONS.

Messrs. Joseph W. JIansur, of Fitchburg, John Jlilton Earle,

of Worcester, William Schoiiler. of Boston, Henri/ A. Long--

lei/, of Belcherrowu, Solomon C. Spelman, of Wilbraham,

John W. Thomas, of Weymouth, and WiUiarn Jones, of West

Stockbridge.

On the 29th of January, Messrs. Ephraim TT. Bond, of Spring-

field, and Perez Simmons, of Hanover, were appointed to

take the places, respectively, of Messrs. Long-ley and Thomas,

who were excused from further serving on the comminee, at

their own request.

CASE OF JAMES K. FELLOWS AXD OTHERS. PETITIOXERS.

"Where the mayor and aldermen of a city declined to correct a mistake in the state-

ment of votes for representatives returned from one of the wards therein, on being

furnished with an amended return by the ward oificers, but adjudged, that no election

had been eifected, and thereupon ordered a new election ; and it appeared, that

upon the corrected return, an election did in fact take place, the house admitted

the members so elected.

The petitioners, James K. FeUows, Alpbeus R. Brown, Sid-

ney Spalding, John C. Farnswonh, William S. Robinson,

Erastus Douglas, Luther B. Morse, and Luther Eames, having

claimed seats as members elected, but not reuirned, from the

city of Lowell, the committee on elections, to whom the case

was referred, reported thereon, on the 29th of January, that

legal meetings, for the election of ten representatives, were held

in the several wards of the city of Lowell, on the tenth day of

November previous ; that these meetings were properly con-

ducted, and the votes regularly received, sorted and counted

;
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that the several petitioners each received a majority of the

whole number of ballots given in ; that there were infor-

malities and errors, in making up the record and return in the

fourth w ard, which the mayor and aldermen did not consider

themselves authorized to correct, upon receiving an amended

return from the ward officers,^ but thereupon adjudged that

no election had been effected, and ordered a new election.

The irregularity in the return was, that the ward officers of

the fourth ward, having recorded the whole number of votes,

instead of the whole number of ballots, for senators and repre-

sentatives, made their return accordingly to the mayor and

aldermen.

The whole number of votes for governor, as recorded by the

ward officers, and returned by them to the mayor and alder-

men, was eight hundred and eleven ; and for lieutenant-gov-

ernor, eight hundred and six; the whole number of votes for

senators, four thousand seven hundred and sixty-nine^ of which

the highest candidate voted for received four hundred and

fifty : and the whole number for representatives, eis^ht thousand

and thirty-eighty of which the highest candidate voted for re-

ceived four hundred and sixty-one. This return was dated

and made on the day of election. On the next day, the 11th,

the ward officers signed and transmitted a paper, of which the

following is a copy, to the mayor and aldermen :

—

" We, the undersigned, the warden, inspectors and clerk of ward number four, in

the city of Lowell, find on examination two errors made in our record of the whole

number of ballots cast in said ward, at the election held on the tenth of Norember in-

stant, to wit. :—In the return of the whole number of ballots cast for senators for the

* The refusal of the mayor and aldermen, to correct the return from ward four by the

amended return, gave rise to an indictment against them, which was found and tried

at the February term, 1852, of the court of common pleas in the county of Middlesex.

A statement of the case, with the opinion of the court thereon, will be found at the

end of the volume.

By the sUtute of 1&52, c. 209, } 1, (passed May 12, 1S52,) it is now made the duty

of the mayor and aldermen and clerk of any city to examine, as soon as may be after

any election therein, the returns thereof by the ward officers ;
'* and if any manifest

error thall appear therein, in the form of the return," they are to give notice thereof

forthwith to the ward officers, who are then immediately to make a new and additional

return, under oath, in conformity to the truth of the case. Such amended return

may also be made by the ward officers without any notice ; and, in either case, it is to

be received by the mayor and aldermen, and examined, and made part of the return

•f the election.
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county of Middlesex, being erroneously returned forty-seven hundred and sixty-nine

ballots, also in our return of the whole number of ballots cast in said ward for repre-

sentatives being erroneously returned eight thousand and thirty-eight ballots.

We therefore correct these two numbers, and return the whole number of ballots for

senators to the general court was eight hundred and eleven (811).

The whole number of ballots for representatives to the general court was eight

hundred and eleven (811).

This correction being in accordance with the truth, and the rest of the original

return being correct.

WILLARD MINOT, Warden.
OTIS ALLEN,

)
JOSEPH S. GREEN, V Inspectors.

LEWIS CUTTING, )
Alaxsox Nichols, Clerk."

The city clerk certified, on this paper, that he received and

placed the same on file in his office on the 11th of November,

1851, at half-past two in the afternoon, and that on the same

day it was presented by him to the mayor and aldermen.

If the whole number of votes, stated in the original return

from the fourth ward, was properly to be included in making

up the whole number given in at the election, no person would

have the requisite number, and consequently there would be

no choice. If the whole number was to be estimated, accord-

ing to the statement in the amended return from ward four,

the petitioners would be elected.

The following is that part of the charter of the city of

Lowell, (St. 1836, c. 128, § 22,) which relates to the subject of

this case :

—

"All elections for governor, lieutenant-governor, senators, county treasurer, repre-

sentatives, representatives to congress, and all other officers who are to be chosen and

voted for by the people, shall be held at meetings of the citizens, qualified to vote in

such elections, in their respective wards, at the time fixed by law for those elections

respectively. And at such meetings, all the votes given in being sorted, counted and

declared by the warden and inspectors of elections, shall be recorded at large in open

ward meeting by the clerk, and in making such declaration and record, the whole

number of votes given in shall be distinctly stated, together with the name of every

person voted for, and the number of votes given for each person ; such numbers to be

expressed in words at length. And a transcript of such record, certified and authen-

ticated by the warden, clerk, and a majority of the inspectors of elections for each ward,

shall forthwith be transmitted or delivered by such ward clerk to the city clerk, and

the city clerk shall enter such returns, or a plain and intelligible abstract of them, as

they are successively received, upon the journal of the proceedings of the mayor and

aldermen, or some other book to be kept for that purpose. And the mayor and alder-

men shall meet together, within two days after every such election, and examine and

compare all such returns, and thereupon make out a certificate of the result of such

81
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election, to be signed by a majority of the board of aldermen, and also by the city

clerk, which shall be transmitted, delivered, or returned, in the same manner as

similar returns are by law required to be made by the selectmen of towns ; and such

certificates and returns shall have the same force and effect, in all respects, as like

returns of similar elections made by the selectmen of towns."

The committee were unanimously of opinion, that the sev-

eral petitioners each received a legal majority of the whole

number of votes given in at the election, and were entitled to

seats in the house. This report was agreed to,^ and the peti-

tioners were thereupon admitted to be qualified and took their

seats.

CASE OF JAMES TOWNSEND AND OTHERS, PETITIONERS.

The clerk of one of the wards in the city of L. having made up his record, of the votes

given in at an election for representatives, at his own counting-room, after the

votes had been declared and the meeting had been dissolved, a transcript of the

record thus made was duly signed by the ward officers and sent to the city clerk

;

and a mistake having been subsequently discovered in the record by the ward offi-

cers, they amended it, and sent a transcript of the amended record to the city clerk,

by whom the same was laid before the mayor and aldermen, who did not consider

themselves authorized to act upon it ; it was held, that those persons, who received

a majority of the votes in all the wards, and not those, who received a majority in

the other wards only, were duly elected.

The committee on elections, to whom was referred a me-

morial of James Townsend and six others, praying to be

admitted as members, on the ground, that they had been duly

elected, and ought to have been returned, as such, from the

city of Lowell, reported thereon, on the 18th of February, as

follows :

—

" The memorialists allege, that in five of the wards of the

city of Lowell, at the election on the second Monday of No-

vember last, the proceedings were regularly conducted and

legal, and that in the other ward (ward 4) the proceedings

were illegal, irregular and void ; and that in the five wards

whose proceedings were legal, the memorialists each had a

majority of the votes cast, and are entitled to their seats as

members of this house.

The facts proved before the committee, are these :

—

J 74 J. H. 162.
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The meetings in the several wards were properly called and

conducted, till after the close of the poll, and the sorting, count-

ing and declaring of the votes.

After the declaration in ward four, the ward clerk com-

menced to make up his record, but it being cold and the ward

room badly lighted, the meeting was dissolved, and he took

his memoranda of the counts, from which the declaration had

been made, and the ward book, and went to his counting-

room, where, after supper, the remainder of the record was

made up, and a transcript thereof signed, and sent to the city

clerk; from the phraseology of the city charter, some of

the ward officers in ward four thought it their duty, to record

and return the whole number of votes, instead of the whole

number of ballots, for senators and representatives, and did so

make up their record and return ; and subsequently, finding

they had made a mistake, they amended the record, and sent

a transcript of the amendment to the mayor and aldermen,

who did not consider themselves authorized to act upon it.

The committee are of opinion, that the proceedings of the

wards having been legal and proper till after the sorting, count-

ing and declaration of the votes, and no doubt existing as to

who received the majority, the election in all the wards was

valid ; and neither of the memorialists having received a ma-

jority, that they have leave to withdraw their memorial."

The report was agreed to on the 20th of February.^

PLYMPTON.

Where a town clerk died, and the selectmen appointed a clerk pro tempore, who was

duly sworn, and acted as clerk at an election of representative ; and it did not ap-

pear that there was any fraud or intentional neglect on the part of the selectmen,

or any objection on the part of the voters ; the election was not thereby invalidated.

The election of Joseph B. Nye, returned a member from the

town of Plympton, was controverted by Martin Perkins and

five others of that town, on the ground, " that the town clerk,

» 74 J. H. 267.



644 NORTH CHELSEA.

at the time of Mr. Nye's election, held his office by an appoint-

ment from the selectmen, and not by a vote of the town."

The committee on elections, to whom the case was referred,

reported thereon, that the town clerk of Plympton having died,

previous to the first of November last, the selectmen, under

the authority of the Rev. Sts. c. 15, § 50, appointed a clerk pro

tempore^ who was duly sworn to perform his duty, and

officiated as clerk at the annual election on the 10th of Novem-

ber, when Mr. Nye was elected a representative by a majority

of seventy-five votes.

The committee further reported, that, " in the absence of all

allegation of fraud, [or of any intentional neglect on the part

of the selectmen,] and from the fact that no objection was

raised at the time by the voters," they were of opinion, that the

election was not void, and therefore that the petitioners have

leave to withdraw their petition.

The report, as originally made, was amended by inserting

the words in brackets, and, as amended, was agreed to.^

NORTH CHELSEA.

A reasonable time ought to be allowed, after a meeting for the choice of a repre-

sentative is opened, to make, discuss and determine, a motion to send or not to

send, especially when a to^vn is not constitutionally entitled to send a representative

every year : and if such reasonable time is not allowed, an election subseqiiently

effected is void.

It seems, that, under the statute of 1851, c. 226, if an unsealed envelope is found in

the ballot-box, the presumption is to be, till the contrary appears, that it was properly

sealed when deposited ; but if an envelope is unsealed when deposited, the vote en-

closed in it is to be rejected.

A vote for representative, since the statute of 1851, c. 236, cannot legally be counted

unless it is enclosed in an envelope.

The election of John F. Fenno, the member returned from

North Chelsea, being controverted by John Pierce and others,

1 By the Rev. Sts. c. 15, ^ 49, whenever, at any town-tneeting , there shall be a va-

cancy in the office of town clerk, or he shall be absent, the selectmen are to call on

the qualified voters present to elect a clerk pro tempore ; and by ^ 50, in other cases^

the selectmen are authorized to appoint a clerk. The clerk, so chosen or appointed,

is required to be sworn.
« 74 J. H. 193.
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the committee on elections reported thereon, as follows, on the

18th of February :

—

" A town-meeting was held in North Chelsea, on the 4th

Monday of November last, for the purpose of electing a repre-

sentative. Soon after the warrant was read by the town clerk,

a clergyman who was present offered a prayer, at the request

of the selectmen. Immediately after the prayer, or very soon

after it, the selectmen declared the poll to be open, and com-

menced receiving votes. One of the legal voters, who was

present, made a motion, which was seconded, not to send a

representative ; but it did not appear in evidence, that any of

the selectmen heard the motion, or the seconding of it, nor are

the committee satisfied, that the motion was made and sec-

onded before the balloting commenced. The town of North

Chelsea has a right to send a representative only three times

during every ten years.

The result of the balloting, as declared by the selectmen,

was as follows:—whole number of votes, 138; necessary to

a choice, 70 ; John F. Fenno had 69
;
Henry F. Coolidge had

38 ; David Belcher had 16 ; Hiram Plummer had 15.

Two unsealed envelopes were found in the ballot-box, one

of which contained a vote for John F. Fenno, and the other

contained a vote for David Belcher, and both of these votes

were counted. There was also one vote for John F. Fenno,

which was found in the ballot-box, and which was not enclosed

in an envelope, and was not counted.

The selectmen declared that there was no choice of a repre-

sentative, and the meeting was dissolved.

Subsequently, a majority of the selectmen (the board con-

sisting of three) gave Mr. Fenno a certificate of his election,^ on

the ground, that the unsealed envelope containing the vote for

David Belcher was, in their opinion, not sealed when it was

deposited in the ballot-box, and ought, therefore, to have been

rejected.

1 By St. 1852, c. 82, it is now provided, that "No selectman of any town in this

commonwealth shall give a certificate of election to any person voted for as a repre-

sentative to the general court, which certificate shall not be in accordance with the

declaration of the vote in open town-meeting, at the time when the election so certified

took place, under a penalty of three hundred dollars."
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Upon these facts, the committee are of the opinion, that where

a town has not the right to send a representative every year,

the question whether it will, or will not send, in a particular

year, is an important question, and one seriously affecting the

rights and privileges of the town
;
that, therefore, a reasonable

time ought always to be allowed, after a town-meeting is

opened, to make, discuss, and determine motions not to send a

representative ; that in the case now under consideration, such

reasonable time was not allowed ; and that upon this ground,

if upon no other, Mr. Fenno was not legally elected.

The committee are further of the opinion, that where un-

sealed envelopes are found in the ballot-box, the presumption

ought to be, till the contrary appears, that they were sealed

when deposited; inasmuch as the law requires them to be

sealed, and it is to be presumed that every voter complies with

the law, till he is proved to have disregarded it. The evidence,

as to whether the unsealed envelope containing the vote for

David Belcher was sealed when it was put into the ballot-box,

is very conflicting, and, in the opinion of the committee, is

not suflicient to rebut the presumption referred to, that it was

sealed when deposited. On this ground, the committee are of

the opinion, that Mr. Fenno did not have a majority of the

whole number of legal votes which were polled.

The committee have no hesitation in saying, that as the law

now stands, a vote cannot be legally counted unless it is en-

closed in an envelope, and that, therefore, the selectmen

properly rejected the vote, which was given, under such cir-

cumstances, for Mr. Fenno."

The report was agreed to, and the election of Mr. Fenno

declared void, accordingly, on the 24th of February.^

1 74 J. H. 270.
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CASE OF RALPH W. HOLMAN, MEMBER FROM BOSTON.

The election of one of the members returned from Boston being controverted on the

ground of a want of residence, it appeared that the member, who had been an in-

habitant of Boston for many years, had been accustomed to send his family out of

town durinn; the summer months, visiting them occasionally, and retaining rooms

in Boston for his own use. In 1850, the member built a house in Newton, to which

his family removed in April, 1851, but he remained in Boston, where he kept rooms

for his own use, and also for the occupation of his family, when they desired ; and

he himself occasionally visited his family in the coimtry, when his business would

permit ; but his expressed intention was to remain an inhabitant of Boston, It was

held, that no change of inhabitancy was proved.

A removal from Boston (with one's family) just before the first of May, raises a strong

presumption of a change of inhabitancy, but that presumption may be rebutted by

evidence of the intention of the party so removing.

The election of Ralph W. Holman, one of the members re-

turned from Boston, being controverted by Josiah L. C. Amee
and four others, on the ground of a want of residence, the

committee on elections reported thereon as follows :

—

" The facts proved were, that Mr. Holman had been for

many years a citizen of Boston, and taxed there for his per-

sonal property and poll-tax ; that it had been his usual practice

to send his family out of town during the summer months,

visiting them occasionally as his business permitted, but keep-

ing a room for himself in the city. In 1847, said Holman built

a house in Newton, which his family occupied a short time,

and then returned to Boston and spent the winter. In the

spring of 1848, the family re-occupied the house and remained

there till August of that year, when Holman sold the house

and the family left it. In 1850, Holman, in connection with

another person, built another house in Newton, and his family

removed to it in April, 1851. There was evidence, that this

house was only for a summer residence, and that Holman
himself was only there when his business in Boston permitted

his absence, and that he kept rooms for himself in Boston, and

also for his family, when they desired to occupy them. It was
also proved, that Holman had always refused to consider him-

self an inhabitant of Newton, or to vote, or qualify himself to

vote there ; and although assessed for his poll-tax in that town
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in 1851, he procured that tax to be abated, on the ground of

his being a resident of Boston.

The question raised is, whether, by the simple fact of hav-

ing removed his family to Newton before the first day of May,

1851, he was compelled to become an inhabitant of that town,

and forfeit his municipal rights in Boston ? The committee

are of opinion, that such removal before the first of May
raises a strong presumption of a change of habitancy, but that

this presumption may be rebutted by evidence of the intention

of the party so removing.

The committee believe, that there is no sufficient proof that

Mr. Holman ever intended to become a resident of Newton,

but there is satisfactory evidence, that he always intended to

remain a citizen of Boston.

They therefore report that the petitioners have leave to with-

draw their petition."

This report was agreed to.^

DANVERS.

Where three representatives were to be elected, and the votes for governor, lieutenant-

governor, senators and representatives, properly designated, were deposited in the

ballot-box in envelopes, agreeably to the provisions of the statute of 18.51, c. 226,

§ 1 ; and in one envelope, a vote for governor, lieutenant-governor, senators and

two representatives, was upon one piece of paper, and a vote for Ofie representative

upon another
;
and, in another envelope, a vote for three representatives was on a

separate piece of paper ; it was held, that each of these envelopes was properly

counted as a ballot, containing votes for governor, lieutenant-governor and sena-

tors, and for three representatives.

The election of Alfred A. Abbott, returned a member from

the town of Danvers, being controverted by Charles A. Gard-

ner and others, the committee on elections reported thereon as

follows :

—

" It appeared in evidence, that at the election in Danvers, on

the 10th of November, 1851, the votes for representatives were

received, sorted, and counted, and declaration thereof made as

' 74 J. H. 402.
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follows :—whole number of votes, 1317
;
necessary to a choice,

659 ; John Hines had 663, Philemon Putnam had 660, Alfred

A. Abbott had 658, and Messrs. Hines and Putnam were de-

clared elected.

As to the third representative, there was no choice, and the

record of the town-meeting and the certificate of election were

made accordingly.

It further appeared, that in counting the votes at said elec-

tion, two envelopes with their contents were rejected, because

the names of the candidates voted for were not all upon one

piece of paper. In one envelope, the vote for governor, lieu-

tenant-governor and senators, and tivo representatives, was

upon one piece of paper, and a vote for one representative

upon another ; and in the other envelope, a vote for tlu'ee

representatives was on a separate piece of paper ; but in each

case, and in regard to every name, the office voted for was

indicated, and all the names of persons voted for in each en-

velope made the exact number necessary to constitute an

entire ticket.

The name of Alfred A. Abbott was upon the separate piece

of paper in each of the envelopes thus rejected.

Had these votes been counted, the ballot would have stood

:

whole number of votes, 1319; necessary to a choice, 660;

Alfred A. Abbott had 660, and would have been elected.

In the warrant calling the town-meeting, the selectmen gave

notice that all votes for governor, lieutenant-governor, senators

and representatives in the general court, must be brought in

on one ballot ; and they rejected the two votes for Mr. Abbott,

because borne on separate pieces of paper.

It further appeared, that several days subsequent to the

town-meeting, the selectmen inserted the name of jNIr. Abbott

in the certificate containing the names of the representatives

first declared elected, although the record of the town-meeting

showed that he was not elected.

The committee are of the opinion, that the notice in the

warrant, directing the names of all persons voted for to be on

one ballot, was merely directory, and as a matter of conve-

82
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nience,—and as there could be no doubt of the intent of the

voter, and no uacertainty as to the whole number of ballots

cast, the two votes rejected should be counted for INIr. Abbott,

thus making the number necessary for a choice.

The committee therefore recommend that the petitioners

have leave to withdraw."

The report was agreed to.^

BOLTON.

Whether the ballots contained in unsealed envelopes are to be counted as votes

—

Qucere.

Whether a separate ballot, found in an envelope, containing a ballot for governor,

lieutenant-governor, and senators, but, without any designation of the office for

which it was intended, can be counted as a vote for representative

—

Qucere.

Whether ballots found in envelopes that have been used, opened, and thrown away,

and carried from the meeting, can be counted

—

Qucere.

The election of Edwin A. "Whitcomb, returned a member

from the town of Bolton, was controverted by Caleb J. Nourse

and others, on two grounds, namely, first, that at the annual

meeting on the second Monday of November, when the elec-

tion took place, nine unsealed envelopes were received, which

the selectmen refused to count
;
and, secondly, that the select-

men also neglected to take out of certain other envelopes and

count two representative votes for a person other than said

Whitcomb. The petitioners alleged, that if the votes con-

tained in the nine rejected envelopes had been counted, there

would have been no choice of representative.

It appeared in evidence, at the hearing before the committee

on elections, to whom the case was referred, as follows :

—

The whole number of votes counted by the selectmen for

representative was 215
;
necessary to a choice, 108 ; Edwin A.

Whitcomb had 110; Richard S. Edes, 89; Samuel W. Ken-

dall, 14 ; Caleb Nourse and J. E. Sawyer, 1 each. Mr. Whit-

comb was declared to be elected, and received a certificate of

his election.

» 74 J. H. 367.
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In counting the votes, the selectmen laid aside and rejected

nine unsealed envelopes, which, before a declaration of the

votes was made, were afterwards opened and examined by

John E. Frye, and found to contain votes, as Mr. Frye testi-

fied, for Richard S. Edes, 4 ; for Samuel W. Kendall, 3 ; and

for Edwin A. Whitcomb, 2. There was some contradictory

evidence, as to what Mr. Frye declared to be the contents of

the envelopes examined by him, immediately after the exami-

nation, but the witness himself adhered to his statement as

above.

Thomas Houghton, one of the voters, took home with him

from the meeting a number of the envelopes, which had been

used, and, on looking them over an hour or two afterwards,

found one in which there was a vote for Samuel W. Kendall

for representative.

Joseph Sawyer, another of the voters, carried a handful of

the used envelopes, after the meeting, to his store, in one of

which he found a vote for Kendall for representative. The

votes for Kendall were on separate pieces of paper ; those for

the other candidates were on the ballots for governor, &c.

It appeared, further, that the selectmen rejected the vote of

John Stone, which would have been given for Mr. Whitcomb,

on the ground, that Stone had ceased to be an inhabitant of

Bolton, where he had resided for some years previous. The

evidence in regard to the inhabitancy of Stone tended to

show, that he had removed his family, and a part of his house-

hold furniture from Bolton on the Friday previous to the elec-

tion ; he himself remaining in Bolton to settle up his affairs,

and declaring his intention not to remove therefrom mitil after

the election.

It appeared, also, that in one of the envelopes, there was

found a vote for governor, together with a vote for Whitcomb,

on a separate piece of paper, on which the office was not des-

ignated. This vote was not counted.

The committee reported, that, upon the evidence in the case,

a majority of them were of opinion, that the member returned

did not receive a majority of the votes, and, therefore, was not

entitled to a seat as a member.
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Three members of the committee, (Messrs. Scliouler, Jones,

and Bond,) dissenting from the report, presented their views

to the house, in a minority report, containing a .statement of

the evidence in full, and concluding as follows :

—

" The undersigned believe, that the petitioners have failed to

make out a case, which would justify the house in unseating

the member, and they rely upon the evidence to support their

opinion.

There is no doubt in regard to the legality of the meeting

on the 10th of November. It was properly held and fairly

conducted, from beginning to end, and Mr. Whitcomb was

declared to be chosen, and his certificate was given to him by

the selectmen.

The petitioners rely upon two facts to vitiate the election

and declare the seat vacant. These are, that if the unsealed

envelopes had been counted, Mr. Whitcomb would not have

had a majority of the votes, and therefore would not have been

elected ; and they also claim, that the tw-o votes for Mr. Ken-

dall, which were subsequently found by Sawyer and Hough-

ton, ought to have been counted.

As regards the first point, there is a direct conflict of evi-

dence. Mr. Frye, who opened the nine unsealed envelopes,

swears positively that they contained four free soil, two demo-

cratic, and two whig votes. On the other hand, Capt. Bernard,

chairman of the selectmen, who handed the votes to Mr. Frye

to open and count, swears as positively that Mr. Frye, imme-

diately after opening and counting them, told him that they

contained four votes for Mr. Whitcomb (whig), three for Mr.

Edes (free soil), and two for Mr. Kendall (democrat); and that

Mr. Frye said, that if counted they would not alter the result.

Mr. Frye admits that he repeated in the evening, that the nine

votes would not alter the result, but it was under a misappre-

hension.

The undersigned cannot believe, that the house, for one mo-

ment, will sanction or allow the two votes found in the broken

envelopes in the evening,—one in a store and the other in a

private house,—to be counted. Were such a rule to be estab-
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lished, there would be no security against fraud, and no means

to guard the ballot-box from the most flagrant abuses. And
again, it can be said as an offset, that if all the broken envel-

opes had been counted, votes might have been found in some

of them for Mr. Whitcomb. No assurance can be given, that

these two envelopes did not each contain a full vote which

was counted ; or that the two votes found as above stated,

were not either fraudulently or accidentally put in the envel-

opes, in addition to the two that were subsequently found.

Of course the undersigned attribute nothing of the kind to

either Mr. Sawyer or Mr. Houghton.

But allowing, for the sake of the argument, that the votes

found in the nine envelopes opened by Mr. Frye were as he

stated them to be, and that they should have been counted

:

That would have made the whole number of votes 224 ; neces-

sary to a choice, 113. Mr. Whitcomb had 112—^just one-half.

If the selectmen had received the vote of Mr. John Stone, as

we believe they ought to have received it, Mr. Whitcomb

would have been elected. Again, if the vote having Mr.

Whitcomb's name upon it, but which was not counted be-

cause the office was not designated on the ballot, had been

counted, Mr. Whitcomb would have been elected without the

aid of Mr. Stone's vote.

We say, therefore, even upon the hypothesis that the votes

found in the nine envelopes were as Mr. Frye testified that

they were, Mr. Whitcomb would have been elected. Upon

the other hypothesis, to wit, that the votes in the nine envel-

opes were as Capt. Bernard swears Mr. Frye told him they

were, then Mr. Whitcomb would have been elected, even if

the two votes for Mr. Kendall, found by Mr. Houghton and

Mr. Sawyer, were counted.

The undersigned therefore report, that the petitioners have

failed to make out their case, and that they have leave to

withdraw their petition, and that Edwin A. Whitcomb is en-

titled to his seat as a member of this house, from the town of

Bolton."

The report was amended by striking out the last paragraph,
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and inserting as follows,—" That the petitioners have not

made out their case, and have leave to withdraw ;" and, as

amended, was agreed to.^

HOPKINTON.

Where an election was controverted on the ground that the votes in unsealed envel-

opes were rejected, which, if they had been received, would have prevented an

election; and the committee on elections reported thereon, that the number so

received was not certainly proved ; that they were not examined until more than an

hour afterwards, during which time, they were out of the custody of the selectmen;

that only three were certainly proved to have been received, one of which was un-

sealed when deposited, and two unsealed envelopes which were examined contained

votes for the sitting member ; it was held, that such election was valid.

The election of William Claflin, returned a member from

the town of Hopkinton, was controverted by Jelierson Pratt

and others, for certain reasons stated in the report of the

committee on elections, to whom the case was referred, as

follows :
—

" At the annual election in Hopkinton on the 10th of No-

vember last, the declaration of the selectmen on the vote for

representative was as follows:—whole number of ballots,

437; necessary for a choice, 219. William Claflin had 219;

Charles Seaver, 212; A. W. Johnson, 3; L. P. Coburn, 1; D.

J. Nye, 1 ; J. A. Fitch, 1 ; and William Claflin was declared

to be chosen. The record was made up in accordance there-

with, and a certificate duly issued thereon.

The petitioners set forth, that Hhe selectmen refused to count •

seven ballots, found in unsealed envelopes, and that if all the

baUots given in for a representative had been counted, no per-

son would have been constitutionally elected.'

It appeared in evidence before the committee, that, upon

opening the poll, the selectmen cautioned the voters to be

careful that their envelopes were sealed, as they had decided

that their duty required them to reject all that should be

found unsealed, and none such would be counted. This ad-

» 74 J. H. 608.
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monition was repeated once or more during the balloting, and

particularly on one occasion of the depositing of an envelope,

when the chairman announced to the meeting, that one of the

electors had lost his vote, by depositing it in an envelope that

was unsealed.

The votes were received by the chaimian of the selectmen

at the desk, two other selectmen standing by him to keep the

check lists, while the other two, as soon as a suitable time

came for emptying the box, were engaged in opening the en-

velopes and arranging the votes. This was done on a seat

formed by a recess for a window, which served the purpose of

a table, in the rear of the desk. Thus, the selectmen were so

arranged that their backs were toward each other, with a seat

interposed between, so that the person who received the votes,

and those who opened the envelopes, would neither of them

be under the observation of the other. As often as more en-

velopes were wanted for counting, the box was emptied. As
the envelopes were examined and coimted, whenever any were

found unsealed, they were thrown aside without further exam-

ination, and without any further care in relation to them, the

selectmen testifying that they considered them of no conse-

quence whatever. When the poll was closed, the votes were

taken to the desk and there coimted by the whole board of

selectmen. The counting and declaration occupied from three-

fourths of an hour to an hour, during which time the misealed

envelopes were left in the wdndow, out from under the care or

obser\'ation of the selectmen ; and more or less of the people of

the town had pressed into the inclosure about the desk, and

occupied the space behind the selectmen, and between tbem

and the window where the unsealed envelopes were laid.

After the counting was finished and the declaration made,

the chairman took from the window seven unsealed envelopes,

and found the votes for representative therein to be five for

Charles Seaver and U\o for William Clallin. Neither of the

other selectmen examined these ballots.

The chairman of the selectmen testified, that he did not

know, from his own personal knowledge, that more than one



656 HOPKINTON.

unsealed envelope was received. He also testified, that he did

not know where those that he examined came from, or how
they came in the window from which he took them. The

selectmen who opened the envelopes were unable to tell how

many of them they found unsealed. But one of the two was

called to testify in the case, and he would not swear positively

that there were more than three, though he thought there were

four, and there might be more. He did not know but there

might be six or even ten. In fact, he seemed to have no dis-

tinct recollection about the number, and gave as a reason for

it, that he took no particular notice of them, because he con-

sidered them of no consequence. He also swore that he did

not know, that the envelopes examined by the chairman were

the same that they threw out.

From this statement of facts, we come to these conclusions

:

1. That the number of unsealed envelopes found among

those that were duly received is left in doubt, not more than

three being certainly proved.

2. Those which were found are not satisfactorily proved to

have been the same, or any portion thereof, that were after-

wards examined by the chairman of the selectmen, about an

hour's time having intervened, during which they were out of

the possession or care of the selectmen, and so left, that sundry

persons had the opportunity to add to or abstract from their

number, or to change them entirely.

3. If the three unsealed envelopes, which are proved to have

been duly received and thrown out by the selectmen, had ^ilso

been proved to be among the seven examined by the chairman,

it would not diminish the doubt; because, one of those is

proved to have been open and known to be open, when re-

ceived, and therefore was clearly illegal, and among those

examined by him were two votes for the sitting member.

We therefore think that the petitioners have failed to sustain

their positions, and report that they have leave to withdraw

their petition."

Three members of the committee, (Messrs. Schoider, Jones,

and Bond,) dissenting from the conclusions of the report, pre-
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sented a statement of the evidence in the case, and concluding

thereupon as follows:—
" The case is as follows :—At the November election, Mr.

Claflin was declared elected a member of this house from

Hopkinton. He had just the required number of votes to elect

him. Seven unsealed envelopes found in the ballot-box were

not counted. These seven envelopes were afterw^ards taken by

the chairman of the selectmen, opened, and counted. They

contained two votes for Mr. Claflin, and five against him. Of

course, if they had been added to the count by the selectmen,

Mr. Claflin would not have been declared elected. It is clear,

therefore, that he did not receive a majority of the votes of

Hopkinton.

The report of the majority attempts to throw doubts upon

the testimony. But if the fact that there were seven unsealed

envelopes, and that two of them only were for Mr. Claflin, is

not proved, then there has been no fact proved before the com-

mittee the present session. The chairman of the selectmen

swears positively to the fact, and he is the only one who could

thus swear. This is the only point in the case. It is the

whole case.

The undersigned therefore report, that the petitioners have

made out their case, and that Mr. Claflin is not entitled to a

seat in this house, as a member from the town of Hopkinton."

The report, giving the petitioners leave to withdraw, was

agreed to.^

SUNDERLAND.

Where the selectmen, after counting the ballots given in at an election for representa-

tive, and declaring that an election had been effected, subsequently found among the

used and broken envelopes two additional ballots for representative, and, thereupon

counselled together, added the votes so found to the count, and declared that no

election had taken place ; it was held by the house, that such ballots ought not to

have been counted.

The election of Timothy Graves, returned a member from

the town of Sunderland, was controverted by Horace Lyman

» 74 J. H. 511.
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and others, for reasons which arc stated in the report of the

committee on elections, which contained a statement of the

evidence, in full, and concluded as follows :

—

From the evidence in the case, it appears that a declaration

was made of the votes for representative, by which it appeared

that the whole number was 186; necessary to a choice, 94;

Timothy Graves had 94, and he was declared duly elected.

That immediately afterwards two more votes for represent-

ative were found in envelopes, which envelopes had not been

taken out of the presence of the selectmen. These two votes

were for Wm. W. Russell. Had these votes been discovered

and counted before the first declaration, the vote would have

stood as follows : whole number, 188 ;
necessary for a choice,

95 ; and no one had that number.

The selectmen considered that these two votes were legally

cast, and ought to be counted, and did accordingly count them,

and made a new declaration that there was no choice of rep-

resentative, and thereupon the meeting voted not to send a

representative, and adjourned. Four days afterwards, under a

demand from Mr. Graves for a certificate, the selectmen con-

sulted counsel, and were advised that it was their safest way
to give the certificate, as they might be liable in case of a re-

fusal, and that if there was any error it could be corrected here.

In accordance with this advice, they granted the certificate

under which Mr. Graves holds his seat.

The committee are of opinion, that the selectmen rightfully

counted the two votes, found in the envelopes after the first

declaration, and that there was no choice of representative in

Sunderland on the second Monday of November last.

The committee further declare it as their firm conviction,

that the certificate subsequently given to Mr. Graves, under an

apprehension of liability in case of refusal, was unwarranted

either by the laws of the commonwealth, or by the facts

proved.

The committee, therefore, feel compelled to report :

—

That Timothy Graves is not entitled to a seat as a member

of this house."
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Three members of the committee, (Messrs. Schouler, Jones,

and Bondj) dissenting from the above report, presented their

views as follows:

—

" The facts of the case, as shown by the evidence, are these :

At the election held in the town of Sunderland, on the 10th

of November last, Timothy Graves was declared elected a rep-

resentative in the general court, and it also appeared that sub-

sequently a voter of the town, having received from one of the

selectmen a number of the envelopes which had been used in

the election, found, as he swears, a vote in one of them for

"William W. Russell, which vote he showed to one of the se-

lectmen. After this fact was known, another of the selectmen

found, in overhauling the broken envelopes, another vote for the

same William W. Russell. They then held a consultation and

agreed to make another declaration, which they did, namely

:

That Mr. Graves was not elected. After doing so, the meet-

ing, there being only seven persons present, voted first not to

send, and then to dissolve the meeting. It further appears

that the selectmen took counsel of Judge Forbes and Charles

P. Huntington, Esq., of Northampton, gentlemen of distin-

guished legal ability, as to the course for them to pursue in the

premises. Mr. Graves having asked them for his certificate,

they were advised to give Mr. Graves his certificate. They

gave it to him, and Mr. Graves accordingly took his seat in

this house.

These are the facts of the case. The majority of the com-

mittee have come to the conclusion, that Mr. Graves is not

entitled to his seat, and that the two votes subsequently found

in the broken envelopes, after the declaration had been made

and Mr. Graves declared elected, ought to have been counted,

and Mr. Graves refused his certificate. They say that the

selectmen were bound to count those two votes, and declare

that no election had been made. W^e take issue with them

upon this point.

The undersigned ask the serious consideration of the house

to this case, and to the decision of the majority. It is of the

very first importance. There is a principle involved in it of
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the greatest magnitude ; a principle which involves in a vital

and permanent degree the security and the purity of the elec-

tive franchise; and we cannot bring ourselves to believe, that

if the house will give the subject a calm and unbiassed con-

sideration, they will sustain the position assumed by the ma-

jority.

We shall not weary the attention of the members, by detail-

ing to them the collateral questions involved in the evidence.

They are unimportant in themselves, but when considered in

relation to their bearing upon the main issue, serve to eluci-

date the great and important point involved in the case, which

we hold to be this : That whenever a doubt exists as to the

truthfulness or legality of a vote, that doubt shall be given on

the side of truth and legality; that if there be any practice,

we care not what it is, which if carried into our elections can

be made the means of gross fraud and deception, that practice

is to be avoided.

It has been the boast of our state, that the legislature of

Massachusetts, from time immemorial, has guarded by wise

statutes the purity of the ballot-box, so that a true expression

of the wishes of the voters of the state might always be at-

tained. For this reason it is, that we have laws which pre-

scribe certain fixed duties to the selectmen and presiding

officers at town-meetings. The selectmen, before entering

upon the discharge of their responsible duties, are required to

make oath, that they will fairly and impartially perform those

high and responsible duties. The recording officer is required

to be sworn to the proper discharge of his duty. The votes are

required to be counted, sorted, declared, and sealed up in open

town-meeting. The list of votes is required to be made out

and the list and check are required to be used in these elec-

tions, and no man is permitted to put his vote into the ballot-

box, until his name is first found upon the check list and

checked by the presiding officer. Unless each and all of these

requisitions are complied with, the election is not according to

law. Severe penalties are prescribed for fraudulent voting.

By wise and salutary checks, the laws of Massachusetts keep
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pure the fountain-head of political power, and they have been

to our commonwealth a savor of right unto liberty. But let

us once adopt the principle upheld in the decij^ion come to by

the majority of the committee in this case, and we open wide

the sluice-gates for all sorts of abominations, cheating, and cor-

ruption in our elections, which will last as long as we have

upon our statute books the law of the last session, known as

the secret ballot law, in the practical exercise of which this

case, and many others, have been brought before this legisla-

ture for examination.

It is proposed by the majority to unseat Mr. Graves, because,

after the envelopes were opened, counted, the declaration

made, and he declared elected, and after many of the broken

envelopes had been scattered upon the floor, and some of them

taken away, two votes were found for another person, one by

a selectman and another by a citizen of the town, not an offi-

cer, nor sworn to discharge any duty. We ask, in all candor,

who is there that knows anything of these two votes ? who
can, of his own knowledge, tell whether they were true or fraud-

ulent votes. We of course impeach the character of no man
when we put this question, but we put the question, and we
w^ould press it home to the mind of each member of this house.

We repeat it, and we would like to have an affirmative answer

given, if one can be given. Who can tell whether these two

votes were put into the envelopes fairly or fraudulently ? All

we know is, that they were not found by the selectmen when

they first opened the envelopes
;
they were found afterwards,

and after a portion of them had passed from their hands. But

how they came there, but one power, short of omnipotence,

can answ^er, and that is the voter himself. The selectmen

could not tell. The house cannot tell. It is a secret past our

finding out. The majority of the committee, by their decision

in this case, say, in efl'oct, that they believe the votes were

properly there, and that they should have been counted. But

the majority do not know the fact, and cannot, from the very

nature of the question, know it. It is a sealed book to all the

world.
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But the principle involved is the important point. It is of

vastly more importance to the people of this commonwealth,

than whether Mr. Graves shall be suffered to retain his seat or

shall be sent home. So long as the secret ballot law remains

a living, active agent in our elections, the principle involved in

this case will never cease to be felt. Cheating would become,

as Shakspeare says, ' as easy as lying' in every election, if we
establish as a rule the principle involved in the report of the

majority. Unprincipled men could and would use, and they

have used, this secret envelope system for double voting. Who
can tell that it was not so used in Sunderland ? We do not

say that it was. We cannot tell. W^ho can tell that from each

of the envelopes in which these votes were found, a ballot

containing a full vote for governor, lieutenant-governor, sena-

tors and representatives to the legislature, on one piece of

paper, had not previously been taken, and when taken the

broken envelopes had been thrown aside by the selectmen,

they of course supposing that there was nothing else in them;

but subsequently, when it was impossible to identify the en-

velopes, they had been re-examined, and other votes for repre-

sentatives w^ere found therein. Who can answer this question ?

Who is so blind as not to see, that if we establish the principle,

that the envelopes, after they have once passed from the hands

of the selectmen,—who, it is presumed, have carefully exam-

ined the inside,—shall be examined again, and if a slip of

paper is found therein, bearing the name of a candidate for the

legislature, that it is to be counted as a good vote, although

they cannot tell whether or not they had taken already one

vote for representative from that same identical envelope
;
who,

we say, is there so blind as not to see, that it is adopting a rule

of action, which will open wide the door to fraud and corrup-

tion; and if we adopt the report of the majority, and unseat

Mr. Graves, we adopt that rule,—^we make it a part of our laws

concerning elections.

But it may be said, and doubtless will be, that this w^ill not

be practised. In answer, we say that it has been practised.

Tliere is a member holding a seat in this house, who was de-
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feated on the first Monday of November by this very means.

Fifteen more votes were cast in bis town for representatives

than there were envelopes in the box, and of course these fif-

teen must have been put in fraudulently. It is offering an

immunity to fraud. Any man can vote double in this way,

and forever escape detection.

For these, and other reasons which we might name, the nn-

dersigrned cannot concur with the report of the majority-. In

presenting our views to the house, we have said nothing about

the character of the testimony in this particular case. It vrUl

be found correctly reported in the report of the majority. "We

have preferred to consider the question as one invohing a vital

principle, so far as the purity of our elections is concerned. It

is a case which has arisen out of the secret ballot law of the

last session. The committee have had no precedents in the

books to guide them in their decision. This house is to fix a

precedent by their vote upon this question, and from that fact

the case receives a great share of its importance.

The undersigned ask that it may be decided in such a man-

ner as shall tend to perpetuate the purity of the ballot in

this commonwealth
;
and, in conclusion, they repK)rt that the

petitioners have failed to make out a case, and that Timothy

Graves is entitled to his seat, and that the petitioners have

leave to withdraw their petition."

The repon was amended, agreeably to the suggestion of the

minority, by striking out the conclusion thereof, and inserting,

instead of the same, " That the petitioners have leave to with-

draw and, as amended, was agreed to.^

1 74 J. H. 511, 512.
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CHESTER.

If some of the votes given in at an election for representative are not taken from

the envelopes and counted, the election will not be thereby affected, provided it is

admitted or proved, that the member elected received a majority of all the votes.

It is the duty of selectmen, with the assistance of the town clerk, to receive, sort

and count the votes at an election for representative ; but if they call in the assist-

ance of other persons, in the performance of this duty, that circumstance will not,

of itself, invalidate an election.

The election of Samuel Henry, returned a member from

Chester, was controverted on the following grounds, set forth

in the petition against the same :

—

1. That a majority of the selectmen did not attend to the

opening of the envelopes and counting of the votes, at the time

of the election.

2. That two persons, neither of whom was a selectman, or

had been sworn, assisted in performing the duty of opening

the envelopes, taking the ballots therefrom, and counting the

same.

3. That all the votes given in for representative were not

taken from the enevelopes
;

[but were allowed to remain

therein, and were not counted ; and all these votes were for

other persons than the member declared to be elected.]

4. That undue liberties were taken with the envelopes and

votes generally.

The committee on elections reported thereon as follows :

—

" The facts or allegations contained in the second and third

heads are conceded, or rather not controverted, or disputed.

Under the fourth head of the petition, the petitioners express an

opinion in relation to the election, which they doubtless hon-

estly entertain, but which after due consideration the committee

are not satisfied to be well-grounded in fact. It has been the

practice in some towns in the commonwealth, as the commit-

tee have been informed, for the selectmen to call in the assist-

ance of other persons in assorting and counting votes at

elections ; but the committee are of the opinion, that such a

practice or custom should under no circumstances exist, it being

the duty of the selectmen to receive, assort, and count the votes
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without any assistance except that of the town clerk. The

almost universal right of suffrage is the peculiar feature of our

form of government, and the privilege of every freeman ; there-

fore the ballot-box cannot be too scrupulously guarded, even

by those officers to whose supervision it is intrusted, and who
are sworn to the faithful performance of their duties. After

due investigation of all the facts and allegations submitted to

the consideration of the committee, they are of the opinion,

that sufficient cause has not been shown by the petitioners to

justify vacating the seat of Mr. Henry, the sitting member; it

being admitted by the petitioners that he received a majority

of all the votes cast for representatives, and they therefore re-

port that the petitioners have leave to withdraw their petition."

Tlie committee having made the petition a part of their

report, the third specification was amended by striking out the

words in brackets, and the report was then agreed to.^

OTIS.

At a meeting for the election of a representative, held on the fourth Monday of Xo-

veniber, the selectmen refused to put a motion, properly made and seconded, to

dissolve the meetinar, but proceeded to call for and receive votes for a representa-

tive ; it was held, that an election, so effected, was void.

It is not necessary to the validity of a meeting, for the election of a representative,

on the fourth Monday of Xovembcr, that a petition should be previously presented

to the selectmen to call the same, or that they should state any reason, at the

opening of the meeting, for having called it.

The committee on elections, to whom this case was referred,

reported thereon as follows :

—

" A town-meeting was held in Otis on the 10th day of No-

vember last, at which the votes for a representative were as

follows :—whole number of votes, 215
;
necessary for a choice,

108; Lorenzo Webb had 103; Rufas Pomeroy, 99; scatter-

ing, 13.

After the result of the balloting was declared, it was voted,

84

> 74 J. H. G09.
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by a bare majority, not to send a representative, and the meet-

ing was then dissolved.

A second town-meeting was held in Otis on the 24th day

of November, in pursuance of a warrant issued by the select-

men. There is no evidence that a petition was presented

to the selectmen to call the meeting, and they stated no

reason at the opening of the meeting for having called it. As

soon as the town clerk had read the warrant and return, a mo-

tion was made and seconded to dissolve the meeting. The

chairman of the selectmen then stated, that the meeting was

not yet opened, because the poll had not been declared by

him to be open. Subsequently the chairman said, * The poll

is now open, and we will receive votes for a representative.'

A motion was again immediately made, and seconded, to dis-

solve the meeting. The selectmen, after a consultation of an

hour or more, decided not to entertain the motion and refused

to put it. Another motion was then made and seconded, to

adjourn the meeting till the next day. The chairman of the

selectmen declined to put that motion, assigning as a reason

that it amounted to the same as a motion to dissolve the

meeting, as that was the last day on which a meeting for the

choice of representative could be held. The selectmen then

proceeded to receive votes for a representative, and the result of

the balloting was as follows :—whole number of votes, 219
;

Lorenzo Webb had 111, John V. Cottrell had 102, scattering,

6 ; and Lorenzo Webb was declared to be elected.

It has been frequently decided by this house, that an elec-

tion of a representative is illegal and void, if, at the meeting

at which such representative was elected, the selectmen re-

fuse to put a motion not to send a representative, or did not

allow sufficient time, after the meeting was opened, for such

a motion to be made and put. The committee see no distinc-

tion in principle between these cases and the one now under

consideration. The only business, to be transacted at the

meeting at which Mr. Webb was elected, was to choose a

representative, and a motion to dissolve the meeting would

have had the same effect, in every respect, as a motion not to



1852. 667

send a representative. The committee are therefore of the

opinion, that Mr. Webb was not legally elected, and they report

that his seat ought to be vacated."

The report was agreed to.^

HULL.

Petitioners against an election, at their own request, have leave to •mthdravr their

petition.

The election of Martin Knight, the member returned from

the town of Hull, was controverted by Ichabod Spooner and

two others, on the ground, that the election was obtained by

said Knight, who was one of the selectmen of the town, by

illegally rejecting the vote of said Spooner.

The committee on elections, to whom the petition was re-

ferred, reported that the petitioners, at their own request,

should have leave to withdraw their petition, and this report

was agreed to.^

> 74 J. H. 705. • Same, 455.





SUPPLEMENT.

RIGHT OF INHABITANTS OP UNJNCORPORATED PLANTATIONS TO

VOTE FOR GOVERNOR AND LIEUTENANT-GOVERNOR.

The inhabitants of unincorporated plantations are not included in the description

contained in the constitution of the persons qualified to give in their votes for gov-

ernor and lieutenant-governor.

A letter from the justices of the supreme judicial court to the

governor of the commonwealth of Massachusetts, in answer

to a question upon which he had requested their opinion.

May it please your Excellency.

We have received your letter requesting of the justices

of the supreme judicial court, agreeably to the provision of the

constitution, their opinion on the following question :

—

" "Whether the constitution of this commonwealth authorizes

the inhabitants of any of the unincorporated plantations in

the state to give in their votes for governor and lieutenant-

governor?"

Having considered that question, we now transmit to your

excellency the best opinion we have been able to form.

The constitution of the commonwealth is an original com-

pact, expressly, solemnly, and mutually made between the

people and each citizen. On this compact are founded, not

only the powers and duties of the several magistrates and

officers of government, as the substitutes and agents of the

people, but also the political rights and privileges of each citi-

zen. The answer to the question must, therefore, solely de-

pend on the construction of the constitution.

As the description of the qualified voters for governor refers

to the qualifications of voters for representatives and senators,

it is necessary to consider those parts of the constitution, which
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respect, as well the election of the two branches of the legisla-

ture, as of the first executive magistrate.

In the 4th article of the 3d section of the first chapter, the

citizens, having the right to vote in the choice of a representa-

tive, are very accurately described. This right is vested in

every male person, twenty-one years of age, resident in the

town, for whose representative he shall vote, for one year next

preceding, and having the estate in that article mentioned.

The qualifications of the voters for senators are described in

the 2d article of the 2d section of the same chapter. In the

first paragraph, it is declared, that at a meeting of the inhabi-

tants of each town in the commonwealth, every male inhabitant

of the age of twenty-one years, having the estate there men-

tioned, shall have a right to give in his vote for the senators of

the district of which he is an inhabitant.

By the 2d paragraph, the selectmen of the several towns are

obliged to preside at such meetings, and to receive the votes of

all the inhabitants of such towns, present and qualified. And
provision is made for the counting of the votes by the select-

men, in the presence of the town clerk; for recording the same

in open town-meeting by the town clerk, in the presence of the

selectmen ; and for the transmission to the secretary's office of

the list of votes, by the delivery to the sheriff, by the town clerk,

of a copy of the record attested by him, and by the selectmen,

sealed up and superscribed to the secretary; or by a delivery

of a copy of that record at his office. If the constitution had

given no further description of any other persons, who might

vote in the choice either of representatives or of senators, the

conclusion is manifest, that no citizen, unless an inhabitant of

some town, could be deemed a legal voter.

As early as the year 1761, an act was passed, providing for

the levying and collecting of province and county taxes on plan-

tations not incorporated, and for this purpose obliging the in-

habitants of plantations, thus taxed, to choose clerks, assessors

and collectors. This act was in force when the constitution

was formed, and a practice had existed of levying public taxes

on certain unincorporated plantations.
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The 23d article of the declaration of rights had provided, that

no tax ought to be levied, under any pretext whatever, without

the consent of the people, or of their representatives in the

legislature. The operation of this article would control not

only the method then existing of levying county taxes, by

rendering the consent of the legislature necessary to the as-

sessment, but would also exempt firom the power of taxation

by the general court all unincorporated plantations, unless some

further cons:irurional provision should be made.

It was, therefore, thought necessary, either to provide some

representation in the legislature for the unincorporated planta-

tions, on whom public taxes had been or were to be levied, or

to abandon the usage of raxing ihem. To give them representa-

tives in the house would be inconvenient, if practicable- But

to admit them to a representation in the senate was a provision

easy to make, and the right to tax them would remain. On this

ground, the third paragraph was introduced, extending to two

classes of unincorporated plantations. One class comprehends

the plantations who were assessed to the supfMjrt of govern-

ment, by the assessors of adjoining towns. The inhabitants

of these plantations, having the necessary qualifications of age

and estaie. were authorized to meet and vote for senators, with

the inhabitants of the towns by whose assessors they were as-

sessed. The other class comprehends the plantations who were

empowered to assess themselves. The inhabitants of these

plantations, duly qualified as to age and estate, were author-

ized to meer and vote for senators, within their plantations,

and for the purpose of receiving, coimting, declaring, and re-

turning the voies, their assessors were substiruted in the places,

both of the selectmen and clerks of towns.

No provision was necessary for plantations on whose inhab-

itants public taxes were not levied.

IbVe shall now advert to those parts of the constitution, which

have a more express relation to the proposed question, and they

are contained in the first section of the second chapter.

The od article declares that those persons, who shall be

qualified to vote for senators and representatives within the
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several towns, shall, at a meeting to be called for that purpose,

give in their votes for a governor to the selectmen, who shall

preside at such meetings ; and the town cleric, in the presence,

and with the assistance of the selectmen, shall, in open town

meeting, sort and count the votes, form a list of the persons

voted for, with the number of votes for each person against his

name, make a fair record of the same in the town books, and

a public declaration thereof in the same meeting, and shall, in

the presence of the inhabitants, seal up copies of the said list,

and transmit the same to the sherili"; or the selectmen may
cause returns of the same to be made to the office of the sec-

retary.

From the language of this article, it very clearly appears to

us, that no person, although qualified by his age and estate,

can legally vote for governor, unless he is an inhabitant of

some town, or of some corporation having all the powers, privi-

leges and immunities of and by law deemed to be a town, so

far as may relate to the subject of this article. For his vote

must be given at a town-meeting, which, from the force of the

term, must be an assembly of town inhabitants, to be called for

that purpose, and to the presiding selectmen ; and the list of

votes must be recorded by a town clerk, in the town books, in

open town-meeting, and a copy of it sealed up in the presence

of the inhabitants.

The consequence therefore is inevitable, that the inhabitants

of unincorporated plantations, not being able to assemble in

town-meeting— having no selectmen to preside— nor town

clerk to form a list of votes, or to record it in open town-meet-

ing, or to seal up a copy of it, in the presence of the inhabitants,

are not included in the description of the persons qualified to

give in their votes for a governor.

If there is any part of the constitution which can excite a

color of doubt on this subject, it must be the section describing

the qualifications of voters for senators. In the 3d paragraph

of that section, the inhabitants of certain unincorporated plan-

tations are admitted to the privilege of a representation in the

senate ; and the reason for that admission has already been
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mentioned. To extend the privilege further is without the

letter of the constitution, and is required neither by the princi-

ples, nor spirit of it, which does not consider a governor as a

representative of the people in their legislature.

If the convention had intended to vest this privilege in the

inhabitants of unincorporated plantations of any description,

it was easy to express that intention, and to provide for its

execution ; for the manner of choosing senators had already

been defined. And in the election of the first executive mag-

istrate, it is difficult to assign a good reason why plantations,

taxed for the support of government, should be distinguished

from all other plantations, who are alike interested in that

election.

If it should be supposed that this mode of reasoning will

exclude inhabitants of districts from voting for governor, be-

cause they have not the corporate names of towns: it may be

observed, that the argument is not founded merely on the name

of the corporation, but on the nature and extent of its powers,

privileges and immunities, and on the description of the officers

it is by law competent to elect. It was formerly the usage of

the legislature to incorporate the inhabitants of particular

places, not only by the name of districts, with all the powers,

privileges and immunities of towns, except the right of choos-

ing a representative, but also by the name of towns, with the

same powers, privileges and immunities, and under the same

exception. From the terms of the incorporation, therefore, it

appears, that districts are towns, with the same officers, but

without the right of electing a representative. And because

the late province statute of 1 Geo. III. c. 2, on this principle,

had enacted, that districts should, to all intents and purposes,

be considered as towns, the privilege and duty of sending a

representative excepted, it was unnecessary, in the constitution,

to distinguish districts from towns. For the inhabitants of dis-

tricts having all the powers, privileges and immunities of towns,

and being by law to be considered as towns, to all intents and

purposes, except in the election of a representative, whatever

privilege, not within that exception, is vested, by the constitu-

85
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tion, in the inhabitants of towns, may be enjoyed by the in-

habitants of districts.

It is unnecessary to consider distinctly the qualifications of

the voters for a lieutenant-governor, for by the 2d section of the

2d chapter of the constitution, that officer is to be elected by

the same persons, and in the same manner, as are prescribed

for the election of the governor.

Without detaining your excellency any longer, we arc

obliged, after full deliberation, to certify as our opinion.

That the constitution of this commonwealth doth not au-

thorize the inhabitants of any of the unincorporated planta-

tions in the state to give in their votes for governor and

lieutenant-governor.

We are, with respect,

Your excellency's humble servants,

THEOPHILUS PARSONS,
SAMUEL SEWALL,
GEORGE THATCHER,

Boston, January 2cl, 1807. ISAAC PARKER.

COMMONWEALTH V. JAMES H. B. AVER AND OTHERS.

[The defendants, who were the mayor and aldermen of the city of Lowell, being

indicted and tried in the court of common pleas, at the February term thereof, 1852,

for the county of Middlesex, for a neglect of official duty in regard to the return of

representatives from that city, the case was taken from the jury by consent, and

referred to the court upon the questions of law involved in it
;
upon which the follow-

ing opinion was afterwards delivered by the Hon. E. RocKWOOD Hoar, one of the

justices of the court of common pleas.]

" This is an indictment against James H. B. Ayer, the mayor,

and William North and seven others, aldermen, of the city of

Lowell, for the year 1851, for neglect of official duty in regard to

the election of representatives in the general court at the elec-

tion of that year. The indictment contains three counts.

The first count charges, in substance, that at legal meetings

of the quadified voters of the city of Lowell, held in the several
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wards of that city on the 10th of November, 1851, James K.

Fellows and seven other persons named, being severally eligible,

were elected representatives from that city to the next general

court ; and that the defendants wilfully neglected and refused

to give notice to said Fellows and others, of their election,

either within three days of the said 10th of November, or at

any other time, by a constable or any other person.

The second count alleges the election of the same persons,

on the 10th of November, as representatives in the same man-

ner ; that the votes given in were sorted, counted, and declared

by the warden and inspectors in the several wards, and were

thereafter duly recorded by the ward clerks ; that true transcripts

of said records, certified by the warden, clerk, and a majority

of inspectors in each ward, were duly transmitted to the city

clerk, within tvro days and before the meeting of the mayor and

aldermen to examine and compare the returns and transcripts

aforesaid, and were by him duly laid before the mayor and

aldermen at their meeting for that purpose
;
yet that the de-

fendants have ever since wilfully neglected and refused to

make out a certificate of said election or the result thereof,

under their hands or the hand of either of them, to be signed

by the city clerk, and delivered into the office of the secretary

of the commonwealth ; and have wilfully neglected and refused

to certify said election and the result thereof to the house of

representatives to their acceptance.

The third count merely alleges the election of Fellows and

others as representatives, and charges the same wilful neglect

and refusal as in the second.

The evidence at the trial, so far as it was material to the

case which the prosecution sought to establish, disclosed the

following facts :
—

That the election was regularly held, and the votes received,

sorted, declared and recorded by the proper officers in the sev-

eral wards; and no question was made as to the returns of the

votes, or the action of the mayor and aldermen concerning

them, excepting upon the return from the fourth ward.

A return from the fourth ward, under the hand of the
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warden, inspectors, and clerk of the ward, purporting to be a

transcript of the record of votes received, sorted, counted, de-

clared, and recorded in open ward-meeting, was sent to the

city clerk's office on the evening of the day of election. Its

material parts were as follows :
—

'commonwealth of MASSACHUSETTS.

[R.] At a legal meeting of the inhabitants of ward number four in the city of

Lowell, qualified to vote according to the constitution, holdcn in said ward on Mon-

day, the tenth day of November, in the year one thousand eight hundred and fifty-one,

for the purpose of giving in their votes for governor and lieutenant-governor of this

commonwealth, senators for the district of Middlesex, and representatives from said

Lowell to the general court, the whole number of persons who gave in their votes was

ascertained as is directed in the Revised Statutes, (c. 4, § 13,) by counting the whole

number of separate ballots given in ; and the whole number of votes given in were

sorted, counted and declared, and were as follows :
—

The whole number of ballots for governor, eight hundred eight, - - 808

Robert C. Winthrop, of Boston, three hundred forty-four, - - - 344

George S. Boutwell, of Groton, three hundred twenty-three, - - 323

John G. Palfrey, of Cambridge, one hundred forty-one, . . - 141

The whole number of ballots for lieutenant-governor, eight hundred six, 806

George Grennell, of Greenfield, three hundred forty-four, - - - 344

Henry W. Cushman, of Bernardston, three hundred twenty-one, - - 321

Whole number of ballots for senators, forty-seven hundred sixty-nine, 4769

Charles C. Hazewell, of Concord, four hundred forty-seven, - - - 447

[Here follow the other names and numbers.]

Whole number of ballots for representatives, eighty hundred thirty-

eight, 8038

Silas Tyler had three hundred fifty-one, 3ol

[Here follow the other names and numbers ]

The whole number of votes on the question, * Is it expedient that dele-

gates should be chosen to meet in convention for the purpose of

revising or altering the constitution of the government of this

commonwealth ?' was six hundred and seventy-seven, - - - 677

Yeas, three hundred and eighty, 38O

Nays, two hundred and ninety-seven, 297

In testimony whereof, and that the foregoing is a true transcript of the record, we,

the warden, clerk, and inspectors of elections of said ward, have hereunto set our

hands, this tenth day of November, in the year one thousand eight hundred and

fifty-one.
WILLARD MINOT, Warden.

Otis Allen,
^

LE^YIS Cutting, > Inspectors.

Joseph S. Crush, 3
Alanson Nichols, Clerk.'

This return, with those received from the other wards, was

transcribed by the city clerk into a book kept for that purpose,
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and at a meeting of the mayor and aldermen on the 11th of

November, was laid before them.

On the 11th of November, the ward officers of the fourth

ward, having found that a mistake had been made, in their

mode of counting or of stating the whole number of ballots

given in for senators and representatives in the ward, prepared

and transmitted to the city clerk, to be laid before the mayor

and aldermen, the following paper:—
' [B.] We, the undersigned, the warden and inspectors and clerk of ward number

four, in the city of Lowell, find on examination two errors made in our record of the

•whole number of ballots cast in said ward, at the election held on the tenth of No-

vember, to wit : In the return of the whole number of ballots cast for senators for the

county of Middlesex, being erroneously returned forty-seven hundred and sixty-nine

ballots ;
also, in our return of the whole number of ballots cast in said ward for repre-

sentatives, being erroneously returned eight thousand and thirty-eight ballots. We
therefore correct these two errors, and return the whole number of ballots for senators

to the general court was eight hundred and eleven, 811. The whole number of ballots

for representatives to the general court was eight hundred and eleven, 811. This

correction being in accordance with the truth, and the rest of the original return

being correct.
WILLARD MIXOT, Warden.

Otis Allex,
^

Joseph S. Grush, > Inspectors.

Lewis Cutting, j
Alanson Nichols, Clerk.'

This paper was on the same day extended upon the record

of the ward, by the ward officers, was received by the city

clerk before two o'clock, P. M., on the 11th of November, and

laid before the mayor and aldermen at their meeting to ex-

amine the returns on that day.

A pencil memorandum, made at the time the votes were

counted in the fourth ward, was also handed to the mayor and

aldermen for their consideration, which contained a statement

of the number of votes cast for each person voted for, for the

several offices for which an election was held, corresponding

to the return actually made, and at the head of it the words,

* Whole number of ballots, 811.'

The number of legal voters in the whole city, according to

the lists prepared by the mayor and aldermen for the election,

was not so great by some thousands as the number of ballots

returned originally as cast for representatives in the fourth

w^ard.
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The mayor and aldermen, on the 12th of November, cor-

rected a slight error which had been made in the return from

the sixth ward.

The government, in addition to the foregoing facts, offered

to prove that the defendants, on the 11th and 12th of Novem-

ber, had access to the original record of the fourth ward, and

were offered the testimony, under oath, of the ward officers,

and expressed themselves satisfied that the truth was as stated

in the paper above given—marked [B].

But it appeared, that in the view of all the facts, the mayor

and aldermen decided, that they had no right to go behind the

return of the ward officers, refused to examine other evidence

or to hear counsel; made up the result of the election on the

basis of the whole number of ballots originally stated ; declared

that there had been no choice of representatives, and thereupon

ordered a new election.

Upon this evidence, it was contended for the prosecution,

that the defendants had been guilty of wilful neglect of official

duty, under the provisions of the 5th chapter of the revised

statutes, and of the 22d section of the city charter of Lowell,

(stat. 1846, chap. 128,) and were subject to an indictment

under the statute of 1848, chapter 240, or at common law.

By the 5th chapter of the revised statutes, the duties of

selectmen of towns, in relation to the election of representa-

tives, are prescribed ; and by the 8th section it is made the duty

of the selectmen, within three days after the election of any

representative, ' either by a constable, or some other person

thereto specially authorized by them, to give notice of the

choice to the representative elected ; and that a certificate and

return of such election shall be given under the hands of the

selectmen present, and shall be delivered into the office of the

secretary of the commonwealth ; or such election shall be cer-

tified to the house of representatives, to their acceptance, on

or before the first Wednesday of January in each year.'

The 9th section of the same chapter provides the form of the

certificate ; the 10th, that the certificate shall have endorsed upon

it a return by the constable, or other authorized person, stating
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that notice of the election was given to the person chosen ; and

the llih section directs that in the city of Boston, the elections

shall be conducted according to the act establishing that city,

and the acts in addition thereto.

\yhen the revised statutes were enacted, Boston was the

only city in the commonwealth ; but before the first day of

May, 1S36, the day on which they took effect, namely, on the

first day of April, lSo6, the act to establish the city of Lowell

was passed.

.

By the 22d section of the city charter of Lowell, the votes

at elections for representatives are to be given at meetings in

the several wards. At such meetings, all the votes given in

are to be sorted, counted, and declared by the warden and

inspectors of elections, and recorded in open ward-meeting by

the clerk ; and in making such declaration and record, the

whole number of votes given in shall be distinctly stated, to-

gether with the name of each person voted for, and the num-

ber of votes given for each. A transcript of such record,

certified by the warden, clerk, and a majority of the in-

spectors, is to be forthwith transmitted to the cit\' clerk. The

city clerk is then directed to enter such returns, or an ab-

stract of them, in a book, as they are received. The mayor

and aldermen are then required to meet within t^'o days after

the election, and examine and compare all such returns, and

make out a certificate of the result of such election, to be

signed by a majority of the board of aldermen, and by the

city clerk, and to be transmitted, delivered, or returned, in the

same manner as the selectmen of towns are required to do

-with similar returns.

The statute of 1848, chapter 240, enacts, that « if any select-

man, or other city or town officer, shall wilfully neglect or re-

fuse to perform any of the duties required of him by the oth

chapter of the revised statutes,' he shall incur a certain

penalty.

Numerous objections were taken by the defendants, some of

which were applicable to the whole indictment, and others to

particular counts.
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To show that no indictment could be sustained under the

statute of 1848, it was argued, as that statute imposed a pen-

alty upon city or town officers only, for a wilful neglect or

refusal to perform the duties required of them by the oth chap-

ter of the revised statutes, and as no duties were required by

that chapter of the mayor and aldermen of the city of Lowell,

the fact, that similar duties were required of them by another

statute, could not subject them to the penalty thus expressly

limited.

It was farther contended, that no indictment could be main-

tained, at common law, for a simple neglect of official duty,

without alleging or proving corruption. Among the objections

to the particular counts, the defendants insisted that the duty,

which, by the first count, they were charged with violating,

was not required of them by any statute.

It is very manifest that the first and third counts cannot be

sustained. Without considering objections which depend

upon technical reasoning, or tracing the intentions of the legis-

lature through any refined implications, it is enough to ob-

serve, that although in these counts the election of the repre-

sentatives is alleged, and it is also alleged that the defendants

wilfully neglected to notify the persons elected, and to make

out the certificate of their election
;
yet there is no allegation

in either of these counts, that any returns of the election were

made to the mayor and aldermen, or that they ever had any

legal evidence, or any evidence whatever, of the fact of the

election, or any knowledge, or even information, of who were

the representatives elected. Without proof of these facts, or

some of them, no duty would devolve upon the mayor and

aldermen of the city to cause the notification to be made, or

to prepare the certificate ; and it would follow, on the most

familiar principles of pleading, that, none of these facts being

alleged, all the other allegations contained in these counts

might be true, and yet the defendants be guilty of no violation

of the law.

In regard to the second count, which is drawn with consid-

erable care and skill, and upon which the weight of the prose-
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cution was intended and understood chiefly to rest, there are

several questions presented, by no means free from difficulty,

and which, if it were necessary in the present case to decide

them, would deserve the most careful and serious examina-

tion.

Whether, by a necessary implication, and reasonable con-

struction of its provisions, the statute of 1S48 would include

the officers of cities other than the city of Boston, who are

charged with duties corresponding to those named in the fifth

chapter of the revised statutes ; or whether the legislature

have so far restricted the terms, as unintentionally to exclude

a case clearly within the reason of the statute, and embracing

the mischief it was designed to correct ; whether a wilful neg-

lect of duty in a public officer, without any corrupt or dishonest

purpose, will render him liable to punishment at common law,

or whether such liability is limited to those officers whose

functions pertain to the administration of public justice ; are

questions upon which, however important in themselves, it

will be unnecessary for the court to express an opinion in this

case, because there is one broad ground of defence, which, in

our judgment, is entu'ely decisive. By the 22d section of

the city charter, the mayor and aldermen of Lowell are requir-

ed to meet, within two days after the election held for the

choice of governor, representatives and the other officers

named therein, and examine and compare all such returns, as

shall have been transmitted to the city clerk, according to the

previous provisions of the same section, and thereupon to

make out a certificate of the result of the election, to be ' trans-

mitted, defivered, or returned,' as in the case of towns. And
the same section goes on further to provide, that * in all elec-

tions for representatives to the general court, in case the whole

number proposed to be elected shall not be chosen by a ma-

jority of the votes legally returned,' the same proceedings are

to be had as in the case of a failure to elect by towns. It

seems clear from these provisions, that the mayor and alder-

men are not constituted a tribunal for the purpose of determin-

ing generally the result of the election. They are not reqaured

86
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to examine witnesses, to listen to arguments, or to weigh evi-

dence. They have no judicial function to exercise. They

are an intermediate body, upon whom devolves the duty of

receiving certain elements from a specified source, compound-

ing them, and transmitting the result, if there appears to be a

result which renders farther action unnecessary, to await the

final action of a superior power. Their functions are simply

ministerial. By the constitution, the house of representatives

is the judge of the elections, qualifications, and returns of its

own members. By the law, the duty of receiving, sorting, de-

claring and recording, in open ward-meeting, the votes given

by the electors, and of transmitting to the city clerk, for the

inspection of the mayor and aldermen, a transcript of the

record thus made, is imposed upon the ward officers. The

mayor and aldermen are to compare and examine the returns

;

that is, the papers which are sent to them, verified by the cer-

tificate of the ward officers, and purporting to be transcripts of

a record, made by the clerk of the ward in open ward-meeting,

of the votes which in that meeting had been received, sorted

and declared by the warden and inspectors
;
and, thereupon,

that is to say, upon such comparison and examination, not

upon the testimony of witnesses, not upon proof of votes given,

which were not declared and recorded in open ward-meeting

;

not upon any certificate which is not and does not purport to

be a transcript of the original record ; but upon such compari-

son and examination, to make a certificate of the result,

and proceed in conformity with the other requirements of the

law.

It then remains to determine, whether the defendants had

any such returns laid before them as required them to find, that

there had been an election for representatives of the eight per-

sons named in the indictment, so that they should have made a

certificate to that effect. It is not questioned, that the returns

originally transmitted, including the return from the fourth ward

marked [R], upon their face, showed that no choice had been

effected ; but it was urged on behalf of the prosecution, that

there was an apparent and obvious mistake in the original re-
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turn from the fourth ward, known to and acknowledged by the

defendants, and that an amendment of the return, verified by

the same officers who had signed the original return, and in

which the mistake was rectified, was seasonably transmitted

to them, and should have been received and considered.

The court are of opinion, that the paper marked [B], which

is called the amendment of the return, was not a paper which

the mayor and aldermen were bound to receive or make the

basis of action. It is not, in the first place, in form, a return,

such as the statute contemplates, and does not purport to be

so. It is not a transcript, verified as a transcript, by the signa-

ture of the ward officers, of any record made in open ward-

meeting. It merely states, under the signature of the ward

officers, that they have discovered a mistake in the record, and

have corrected the record, and return the correction according-

ly. But the ward officers are not made by the statute certify-

ing officers for any such purposes, or of any such fact. They

have a right to copy, certify, and transmit to the mayor and

aldermen, the record which was made in open ward-meeting;

and these acts of copying, certifying and transmitting, are the

only official acts which they have any authority to do, after

the ward-meeting has been dissolved.

In the next place, the evidence in the case disclosed no fact

inconsistent with the purport of the paper. It was not con-

tended by the prosecution, that in the ward-meeting the whole

number of ballots for representatives had been declared and

recorded as 811. On the contrary, it was conceded, that the

mistake in the mode of counting the ballots occurred at the

time the original record was made.

The defendants had therefore a right, and were required by

the terms of the ]aw, to determine the result of the election by

the authenticated returns of the election before them ; and

upon these returns they came to a correct conclusion, and

were guilty of no neglect, omission, or violation of duty.

But the question is pressed upon the attention of the court,

whether, in case of an evident and palpable mistake, there is

no power to correct it ; and whether, in such a case, a new
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election is to be ordered, with all the inconvenience and ex-

pense attending it, when it is apparent, that it will be wholly-

nugatory, and that the first election will be finally held valid

by the house of representatives.

The foregoing decision, it will be seen, has no application

to the case of an error in the transcript or return, when the

original record is correct. It may be admitted, without in any

degree impairing the force of the reasoning which we.have

adopted, that if the ward officers had made a mistake in the

paper which they transmitted to the city clerk, by transcribing

incorrectly from the record, or by sending the wrong paper,

they might, at any time, before the mayor and aldermen had

completed their examination, make a correct transcript and

send it, with a statement of the error, to that board, and that

the mayor and aldermen might be bound to receive and con-

sider it. Such a doctrine would be supported by the view

taken of a similar question, by a late judge of the municipal

court in Boston, in the case of Commonwealth v. the Mayor

and Aldermen of the citij of Boston^ Thacher's Criminal Cases,

page 298. To reconcile it with the letter of the law, it would

only be necessary to give to the word ' forthwith,' the meaning

of 'within such time as may be requisite for conveniently and

correctly copying the record, not extending beyond the time

prescribed for the mayor and aldermen to make their examina-

tion.'

It is scarcely within the province of this court, to express an

opinion upon the question, whether in a case of clear mistake,

where the error was obvious, and the truth of the fact ascer-

tained beyond all controversy, it would be well for public offi-

cers to *take the responsibility,' (as it is termed in the popular

phrase,) of stepping beyond the bounds of legal requirement,

and correcting the error, when it could be done without preju-

dicing the right of any one, and where it would promote the

convenience of all. It is enough for us to say, that no officer

is liable to indictment for refusing to assume so questionable

an authority. Such a departure from the express provisions

of the statute could be justified only by its success. If the
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house of representatives should sustain the result arrived at in

such a case, it would perhaps be unobjectionable ; but the act

would derive its whole efficacy from the subsequent approval

and confirmation, and not from any legal validity of its own.

In the military service, the officer who disobeys his instruc-

tions may escape censure, or sometimes receive commendation,

when some brilliant success achieved, or some great disaster

averted, has seemed to atone for, if not to justify, his disobedi-

ence ; but he is surely not to be cashiered, when he has fully

and faithfully executed the lawful commands of his superiors.

If the servant follows the direction of his master, even when it

might have been advantageous to deviate from his instruc-

tions, it is no breach of contract. Except in a very clear case,

to leave the course pointed out by the laws of the common-

wealth for ascertaining the result of an election, in order to

exercise a discretion which those laws have not recognized, is

certainly dangerous; to refuse to do so can in no case be

criminal.

Since this indictment was found, the legislature have made

some further statutory provisions upon the subject. (Statutes

of 1852, chapters 209, and 282.) While in one statute, direc-

tions are given for the amendment, by the mayor and alder-

men of any city, of errors in the form of the return, in the

other (chap. 282), the important principle of allowing no tri-

bunal, inferior to that which is made by the constitution the

final judge of the election of its members, to certify a result of

an election different from the one declared and recorded in the

public meeting of the citizens, is adhered to and enforced.

This case was taken from the jury by consent, upon an inti-

mation from the court of an opinion substantially like that

which has now been announced ; and in which, after full con-

sideration, six of the justices of this court (being all who have

had an opportunity to examine it) fully concur.

It should perhaps be stated,^in justice to the defendants, that

they did not go into any defence before the jury, and were

only heard upon the questions of law arising upon the case as

presented for the prosecution.
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Upon the view which we have taken of the law, a nolle

prosequi must be entered by the district attorney, or a jury

impanelled anew, and a verdict taken for the defendants."

STATUTES OF THE COMMONWEALTH, RESPECTING ELECTIONS, IN

FORCE PREVIOUS TO THE REVISED STATUTES, AND SUPERSEDED

BY THE LATTER.

1780, Chap. 26.

An act empowering selectmen to call toivn-meeting'S for the choice

of representatives.

Sect. 1. Selectmen to call town-meetings return to the secretary's oflB.ce. Form
for the choice of representatives an- of return.
nually ; to preside therein, and to make Sect. 2. Penalty for neglect of duty.

Whereas by the constitution or frame of government of this

commonwealth, chapter first, section third, article fifth, it is

declared, " That the members of the house of representatives

shall be chosen annually, in the month of May, ten days at

least before the last Wednesday of that month ; but no pro-

vision is made for convening the voters, for regulating the

meetings, or of making returns of the persons elected

:

Sect. 1. Be it therefore enacted hy the senate and house of

representatives^ in general court assembled^ and hy the author-

ity of the same, That the selectmen for the time being, or the

major part of them, in each and every town, authorized to

choose a representative in this commonwealth, be, and they are

hereby empowered and directed to cause the inhabitants of

their towns respectively, qualified according to the constitution,

to be annually warned in due course of law, to meet at such

time and place as they shall appoint (being ten days at least be-

fore the said last Wednesday in May) for the purpose of choos-

ing one or more representatives agreeable to said constitution;

and said selectmen shall preside at and regulate said meet-

ing, and cause the person or persons so chosen by the major

part of the voters present, to be notified of said choice, as soon



STATUTES CONCERNING ELECTIONS. 687

as may be, by a constable of said town, and they shall make

return thereof into the secretary's office on or before the said

last Wednesday in May annually, in form following, viz. :

—

Pursuant to a law of this commonwealth, the freeholders and

other inhabitants of the town of qualified according to

the constitution, upon due warning given, met together the

day of and then did elect to represent

them in the general court appointed to be convened and held

for the government's service at the state house, in Boston, or

such other place as may hereafter be appointed for the general

court to convene at, agreeable to the constitution, upon the

last Wednesday of May, the said person being chosen by the

major part of the electors present at said meeting. Dated in

aforesaid, the day of , in the year of our

Lord, and in the year of the independence of

the United States of America.

Selectmen of .

The person chosen as aforesaid was notified thereof and

summoned to attend by me,

, Constable of .

Sect. 2. Be itfurther enacted^ That any selectman or con-

stable, neglecting his duty as herein described, or any part

thereof, shall, for each neglect, forfeit and pay the sum of ten

pounds, to be recovered in an action of debt before any court

proper to try the same ; which sum shall be for the benefit of

the person suing for the same. [April 20, 1781.]

[Tliis statute was repealed, Feb. 24, 1796, by st. 1795, c. 5o.]
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1785, Chap. 75, §§ 5, 6.

An act for regulating toivtis, setting forth their poirers, and for

the choice of toicn officers^ andfor repealing all laics heretofore

made for that purpose.

Sect. 5. Manner of calling town-meet-
ings. Nothing to be acted upon, unless
inserted in the warrant. Justice of the
peace to call meeting, if selectmen re-

fuse.

Sect. 6. Town-meetings regulated. Mod-
erator's power. Proviso. Moderator to

swear clerk, if no justice is present.

Sect. 5. And he it further enacted hy the authority afore-

said^ That when there shall be occasion of a town-meeting, the

constable or constables, or such other person as shall be ap-

pointed for the purpose, by warrant from the selectmen, or the

major part of them, shall summon and notify the inhabitants

of such town to assemble at such time and place, in the same

town, as the selectmen shall order, the manner of summoning

the inhabitants to be such as the town shall agree upon ; and

when ten or more of the freeholders of a town shall signify,

in writing, their desire to have any matter or thing inserted in

a warrant for calling a meeting, the selectmen are hereby re-

quired to insert the same in the next warrant they shall issue

for a meeting, or call a meeting for the express purpose of con-

sidering thereof; and no matter or thing shall be acted upon, in

such a manner as to have any legal operation whatever, unless

the subject matter thereof be inserted in the warrant for calling

the meeting ; and in case the selectmen shall unreasonably deny

to call a meeting upon any public occasion, any ten or more of

the freeholders of such town may apply to a justice of the

peace within and for the same county, who is hereby author-

ized and empowered to issue his warrant, under his hand and

seal, directed to the constable or constables of the town, if any

such there be, otherwise to any of the freeholders applying

therefor, directing him or them to notify and warn the inhabi-

tants, qualified to vote in town affairs, to assemble at such time

and place, in the same town, as the said justice shall in his said

warrant direct, and for the purpose in the same warrant ex-
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pressed. And when by reason of death, removal or resigna-

tion of selectmen, a major part of the number originally chosen

shall not remain in office within any town ; in every such case,

a major part of the survivors, or of such as remain in office,

shall have the same power to call a town-meeting as a major

part of the whole number first chosen.

Sect. 6. And be it further eymcted by the authority afore-

said, That at every town-meeting, a moderator shall be first

chosen by a majority of votes, who shall be thereby empowered

to manage and regulate the business of the meeting ; and when

a vote, declared by the moderator, shall, immediately after such

declaration, be scrupled or questioned by seven or more of the

voters present, the moderator shall make the vote certain, by

polling the voters, or such other way, as the meeting shall de-

sire. And no person shall speak in the meeting, before leave

first had and obtained from the moderator, nor when any other

person is orderly speaking ; and all persons shall be silent at

the desire of the moderator, on pain of forfeiting five shillings

for the breach of every such order, to the use of the town ; and

if any person shall, after notice from the moderator, persist in

his disorderly behavior, then it shall be lawful for the modera-

tor to direct such disorderly person to withdraw from the

meeting; and such disorderly person, upon his refusal or neg-

lect to withdraw, shall forfeit and pay a fine of twenty shillings,

to the use of the same town ; and may also, by direction of

the moderator, be carried out of the meeting by some constable

of said town, and put into the stocks, cage, or some other place

of confinement, and there be detained for the space of three

hours, unless the town-meeting shall sooner adjourn or dissolve.

And all suits and informations for fines incurred by a breach of

this act, not exceeding forty shillings, may be heard and deter-

mined before any justice of the peace, in the same county, not

an inhabitant of the same town, unto whom the penalty or any

part thereof is given, who, upon conviction, may enforce the

payment thereof by a similar process, as is herein prescribed in

the court of general sessions of the peace for persons who
refuse to serve in the office of constable. Provided, always^

87
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that town-meetings for the choice of governor, lieutenant-gov-

ernor, and senators, shall be regulated as the constitution

directs, and for the choice of representatives as is otherwise by-

law prescribed
;
anything in this act contained to the contrary

notwithstanding. And the moderator of any town-meeting,

chosen as aforesaid, is hereby authorized, in case no justice of

the peace be present, to administer to the clerk, in open town-

meeting, the oath by law prescribed to the same office. [March

23, 1786.]

1787, Chap. 40.

Ati act to prevent neglect in sheriffs^ selectmen^ and tovm

clerks^ respectively^ in not calling and presiding at totcn-meet-

ings, receiving and returning the votes for governor, lieutenant-

governor^ senators^ and counsellors^ as is pointed out by the

constitution of this commonwealth.

Sect. 1. Penalty for neglect of duty in
|

Sect. 2. Penalty forneglect in selectmen
sheriffs. i and town clerk.

I Sect. 3. How recovered, &c.

Whereas certain duties are by the constitution of the com-

monwealth required of the sheriffs, selectmen, and town clerks,

respectively, in calling and presiding at town-meetings for the

choice of governor, lieutenant-governor, senators and counsel-

lors, and in receiving and returning the votes for such officers

into the secretary's office, but no penalty is by law provided,

where the sheriffs, selectmen, and town clerks shall and do

neglect or refuse to perform the duties respectively required of

them by the constitution :

—

Sect. 1. Be it therefore enacted by the senate and house of

representatives^ in general court assembled, and by the author-

ity of the satncy That the sheriff of any county, who shall

neglect or refuse to make seasonable return, agreeably to the

constitution, into the secretary's office of this commonwealth,

of all such votes for governor, lieutenant-governor, senators, and

counsellors, as he shall receive, or shall otherwise neglect his
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duty in the premises, shall for each and every offence forfeit

and pay the sum of fifty pounds.

Sect. 2. And be it further enacted,, That each and every

selectman and town clerk, who shall neglect and refuse to do

and perform the several duties required of them by the consti-

tution, respecting the choice of governor, lieutenant-governor,

senators, and counsellors, and returning the votes for the same,

shall, for each and every ofience, forfeit and pay the sum of

ten pounds.

Sect. 3. And he it further enacted hy the authority afore'

said^ That it shall be the duty of the attorney-general to sue

for and recover all such fines and forfeitures, as shall be incur-

red by a breach of this act, for the use of this commonwealth.
[This act was repealed, Feb. 24, 1796, by st. 179o, c. 55.]

1795, Chap. 55.

An act for regulating elections.

Sect. 1. Time of meeting for choice of
representatives. Duty of selectmen.
Certificate of return. Penalty.

Sect. 2, Penalty., if selectmen neglect to

call or preside "at meetings ; for neglect
of clerk to record, or to return, votes.

Sect. 3. Powers of selectmen and asses-

sors presiding. To prevent unqualified
persons from voting.

Sect. 4. Penalty for voting more than
once, and for being disorderly.

Sect. 5. Forfeiture of sheriff for not re-
turning votes.

Sect. 6, Forfeitures,—how to be recover-
ed.

Sect. 7. Acts repealed. Proyiso.

Sect. 1. Be it enacted hy the senate and house of repre-

sentatives, in general court assemhled, and hy the authority of

the same, That the inhabitants of every corporate town, having

a right to choose a representative or representatives in the

legislature of this commonwealth, shall be convened for that

purpose annually in the month of May, ten days at least be-

fore the last Wednesday of the same month, by the selectmen

of such town or the major part of them : And it shall be the

duty of such selectmen, to summon and notify such meeting

in the manner there legally established for calling other town-

meetings ; and the selectmen present shall preside in such

meeting, and shall regulate the same, and shall openly receive.
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sort and count the written votes which shall there be given by

the inhabitants present, qualified to vote for representatives

;

and shall forthwith publicly declare who is or are the person

or persons elected ; and shall cause the election to be recorded

on the town records, together with the whole number of votes

given in, and for whom they were given ; and shall cause the

person or {>ersons so elected, to be notified thereof by a con-

stable of the town, or any other person sj>ecially authorized for

that purpose by the selectmen, within three days next after-

wards ; and the selectmen present, or the major part of them,

shall make and sign a certificate and return of such election,

and shall cause the same to be deUvered into the oifice of the

secretary of the commonwealth, on or before the last Wednes-

day of the same month ; or such election shall be certified to

the house of representatives to their acceptance ; and such

certificate may be in the form following, viz :

—

Commonwealth of Massachusetts.

Countf/ of

Pursuant to a law of this conamonwealth, the freeholders and

other inhabitants of the town of
,
qualified ac-

cording to the constitution, having been duly convened in

town-meeting, on the day of May current, for the

choice of representatives in the legislature of this common-

wealth, did then and there elect A. B., being an inhabitant

of said town, to represent them in the general court, to be

convened and holdcn on the last Wednesday of the same

month. Dated at the day of in the

year of our Lord 179 , and in the year of the in-

dependence of the United States.

Selectmen' of

The person chosen as aforesaid was notified thereof, and sum-

moned to attend, by me , Constable of

And where the selectmen of any town entitled to choose a

representative, as aforesaid, shall neglect to notify a meeting,

or to preside or proceed therein as by this act is required ; and

where any town-clerk shall refuse or neglect his duty therein,
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to the prejudice of the rights of the electors, each and every

selectman, and the town-clerk so offending therein, shall re-

spectively forfeit a sum not exceeding eighty dollars, nor less

than forty dollars, according to the aggravation of the offence,

upon conviction thereof.

Sect. 2. And he it further enacted^ That the selectmen of

any corporate town or district, and the assessors of any unin-

corporated plantation, in the several counties of this common-

wealth, who shall neglect to call meetings of the inhabitants

and others privileged there to vote for the election of governor,

lieutenant-governor, counsellors and senators, and to give due

warning of the time and place of such meetings, as required by

the constitution of this commonwealth, or who shall refuse or

neglect to preside in any such meetings, or to receive the votes

of the qualified electors present, or who shall neglect to ascer-

tain, declare and certify the number of votes, or who shall wil-

fully make any false declaration or certificate thereof, to the

prejudice of the rights of the electors, shall forfeit a sum not

exceeding eighty dollars, nor less than forty dollars, to be re-

covered from each selectman or assessor who shall offend in

the premises, according to the aggravation of each offence.

And every town clerk, and the clerk or assessors of any unin-

corporated plantation, present at any such meeting, who
shall neglect or refuse to make a fair record of the votes, or a

fair copy of such record, or to attest the same, or who shall

refuse or neglect to make due and seasonable return thereof to

the sherifT of the county, or into the secretary's office, as re-

quired by the constitution of this commonwealth, shall forfeit

a sum not exceeding eighty dollars, nor less than forty dollars,

for each offence.

Sect. 3. And be it further enacted^ That the selectmen and

assessors, authorized and required to preside in any meeting of

a town or plantation which shall be convened for the election

of governor, lieutenant-governor, counsellors and senators,

electors of the president of the United States, representatives

in congress, or representatives in the legislature of this com-

monwealth, shall have all the powers which are legally vested
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in the moderator of town-meetings for the regulation thereof.

And in such meetings, the selectmen or assessors presiding

shall have power, and it shall be their duty, to prevent and re-

fuse the vote of any person not qualified to be an elector,

whose qualifications shall be determined according to the con-

stitution of this commonwealth, or the constitution of the

United States, as the case may be.

Sect. 4. And he it further enacted, That any elector who
shall give in more than one vote at any one election, and any

person who shall be disorderly in any such meeting, shall for-

feit a sum not exceeding twenty dollars, nor less than ten

dollars, according to the difierence and aggravation of each

offence.

Sect. 5. And he it further enacted, That if any sheriff,

when required by law to make return to the secretary's office,

of the votes of the towns and plantations or districts in their

several precincts, for any election as aforesaid, shall neglect to

make such return within the time prescribed, he shall forfeit

and pay a sum not exceeding five hundred dollars, nor less than

fifty dollars, for each offence.

Sect. 6. And he it further enacted, That all forfeitures, in-

curred by any breach of this act, may be recovered by indict-

ment, or by action of debt, in the name and to the use of the

commonwealth, to be found or brought in any court proper to

try the same.

Sect. 7. And he it further enacted, That an act passed in

April, in the year of our Lord one thousand seven hundred

and eighty-one, entitled, " An act empowering the selectmen

to call town-meetings for the choice of representatives ;" and

an act, passed March eighteenth, one thousand seven hundred

and eighty-eight, entitled, " An act to prevent neglect in

sheriffs, selectmen and town clerks, respectively, in not calling

and presiding at town-meetings, receiving and returning the

votes for governor, lieutenant-governor, senators and counsel-

lors, as is pointed out by the constitution of this common-

wealth," be, and the same are hereby repealed: Provided,

however^ That the said acts shall continue and be in force for
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the recovery of any penalties or forfeitures already incurred by

any person for the breach thereof. [Feb. 24, 1796.]

1798, Chap. 31.

An act in addition to the several laics regulating elections.

Sect. 1. No meeting to be held on days
[

Sect. 3. Votes to be personally present-
of military duty. * ed.

Sect. 2. Military duty not to be required Sect. 4. Recovery and disposal of fines.

on days of voting for civil officers.
I

Sect. 1. Be it enacted by the senate and house of repre-

sentatives in general court assembled^ and by the authority of

the same, That it shall not be lawful for the selectmen of any

town or district to appoint a meeting for the election of a

representative to the general court, on any day on which by

law the militia of this commonwealth are specially required to

do military duty ; and the selectmen, thus appointing any such

meeting, shall severally forfeit and pay a sum not exceeding

one hundred dollars.

Sect. 2. Be it further enacted, That no officer or soldier of

the militia shall be holden to do any military duty on any day,

(except on days which are or may be specially prescribed by

law,) on which the selectmen or assessors of any town or

district shall appoint a meeting for the election of a repre-

sentative to the general court, or on the day pointed out in

the constitution for the election of governor, lieutenant-gov-

ernor and senators of this commonwealth, or on any day

which is or may be appointed for the choice of electors of

president and vice-president of the United States, or represent-

atives to congress: and it shall not be lawful for any such

officer to exercise any military command on either of said

days, unless in case of sudden invasion made or threatened,

or in obedience to the orders of the commander-in-chief, ex-

cept as is herein before excepted ; and every officer ofiending

herein shall, for each offence, forfeit and pay a sum not less

than ten nor more than three hundred dollars.
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Sect. 3. Be itfurther enacted^ That it shall not be lawful

for the selectmen or assessors of any town, district or planta-

tion, presiding at a meeting for either of the elections aforesaid,

to receive any vote, unless delivered in writing by the voter in

person, and the selectmen or assessors, who shall offend herein,

shall severally forfeit and pay a sum not exceeding one hun-

dred dollars.

Sect. 4. Be it further enacted^ That all fines and forfeitures,

for any breach of this act, may be recovered by indictment

before the supreme judicial court, or by action of debt before

any court proper to try the same, one-half to the use of this

commonwealth, and the other half to the use of any person

who shall prosecute or sue for the same. [June 29, 1798.]

1800, Chap. 74.

An act in addition to the several acts for regulating- elections.

Sect. 1. Assessors to make out a list, an-
nually, of qualified voters. Lists to be
published. Selectmen to sit to receive
evidence of qualification.

Sect. 2. Senators to be voted for on one
list.

Sect. 3. Penalty for giving more than
one vote.

Sect. 4. Xo person to vote until permit-
ted by selectmen.

Sect. 6. Penalty for negligence of se-

lectmen.
Sect. 6. Recovery of fines.

Sect. 7. When to take effect.

Sect. 1. Be it enacted by the senate and house of repre-

sentatives in general court assembled^ and by the authority of

the same, That it shall be the duty of the assessors of each

town and district within this commonwealth, on or before the

first day of jMarch, annually, to make out, and deliver to the

selectmen thereof, a correct and alphabetical list of all such

inhabitants of their respective towns or districts, as shall

appear to them qualified, by the constitution of this common-

wealth, or of the United States, respectively, to vote for gov-

ernor, lieutenant-governor, senators, representatives in the

general court, or representatives in congress ; which list it shall

be the duty of such town or district, at any time within ten

days then next following, to revise and correct, as to them

shall appear necessary, so that the same shall, in their opinion,
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be a complete list of such of the inhabitants within their re-

spective towns or districts, as shall be constitutionally qualified

to vote in the elections aforesaid. And the assessors of every

plantation are alike required to furnish themselves with like

lists, on or before the tenth day of [March, annually ; and it

shall be the duty of the selectmen of the several towns and

districts, and the assessors of plantations aforesaid, respec-

tively, to publish the said lists within their respective towns,

districts or plantations, by causing true copies thereof to be

posted up at two or more public places in such towns, districts

or plantations, fourteen days at least before the first Monday
in AprU, annually ; and it shall also be the duty of the select-

men of such towns or districts, and the assessors of such

plantations, to be provided with, and have a complete list as

aforesaid, at every meeting for the choice of governor, lieuten-

ant-governor, senators, representatives of the general court, or

representatives of congress ; which list shall at all times be so

corrected, previous to the opening any such meeting, as to

represent the qualified voters for the particular election then to

be made ; and no such meeting shall be opened at an earlier

hour than eleven of the clock in the forenoon of the day of

election ; and it shall be the duty of such selectmen or asses-

sors to be in session, at some convenient place, immediately

preceding such meeting, for so long time as they shall judge

necessary, to receive evidence of the qualifications of persons,

whose names have not been entered on the list published as

aforesaid ; and of the time and place of such meeting, public

notice shaU be given at the time the lists are published as

aforesaid.

[This section -was repealed, March 7, 1803, by st. 1802, c. 116.]

Sect. 2. Be it further enacted^ That whenever a meeting is

holden in any town or place, for the purpose of choosing per-

sons for counsellors and senators, the selectmen or assessors

presiding at such meeting be and hereby are directed to call

on the voters in such meeting, qualified for choosing such offi-

cers, requiring each of them to give in their votes on one list

88
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for as many different persons as are then to be chosen to the

same office.

Sect. 3. Be it further enacted, That if any person, at any

meeting for an election for any of the officers aforesaid, shall

knowingly and designedly give in more than one vote or list,

at any one time of balloting at any such election, he shall, in

addition to the fine already provided by law, against any elec-

tor giving more than one vote in any election, forfeit and pay a

fine not exceeding thirty dollars.

Sect. 4. Be it further enacted, That no person shall be

permitted to give in his vote at any meeting of a town, district

or plantation, holden for an election to any of the ollices afore-

said, until the selectmen of such town or district, or the asses-

sors of such plantation, presiding at such election, shall have

had opportunity to inquire his name, and found the same in

the list aforesaid ; and any person wilfully voting contrary to

the provision of this act, or who shall give any false answer to

such selectmen or assessor, being duly thereof convicted,

shall forfeit and pay a fine not exceeding twenty dollars for

each and every ofi'ence, according to the nature and aggrava-

tion thereof.

Sect. 5. Be it further enacted, That if any selectman or

assessor of any town or district, or the assessor of any planta-

tion, shall knowingly and coiTuptly neglect, or refuse to comply

with or to perform, the several duties respectively required of

him or them, as pointed out in and by this act, he shall, for

each and every such offence, forfeit and pay a fine not ex-

ceeding fifty dollars, according to the nature and aggravation

thereof.

Sect. 6. Be it further enacted, That all fines and forfeit-

ures, for any breach of this act, may be recovered by indict-

ment before the supreme judicial coin-t, or by action of debt

before any court proper to hear and determine the same ; one-

half to the use of this commonwealth, and the other half

to the use of any person who shall prosecute or sue for the

same.
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Sect. 7. And he it further enacted^ That this act shall be

in force from and after the first day of July next. [March 7,

1801.]

1802, Chap. 116.

An act in addition to an act, entitled " An act in addition to the

several acts for regulating' elections,^^ and for repealing the

first section of said act.

Sect. 1. Assessors to make out a list of i vious to an election, to complete the
qualified voters. The list to be pub- list,

lished. Selectmen to be in session, pre- I

Sect. 1. Be it enacted by the senate and house of repre-

sentatives in general court assembled, and by the authority of

the same, That it shall be the duty of the assessors [and assist-

ant assessors 1809, c. 127] of each town and district within

this commonwealth, on or before the first day of March, annu-

ally, to make out and deliver to the selectmen thereof a correct

and alphabetical list of all such inhabitants of their respective

towns or districts, as shall appear to them qualified by the

constitution of this commonwealth or of the United States,

respectively, to vote for governor, lieutenant-governor, senators,

representatives in the general court or in congress ; which list

it shall be the duty of the selectmen of such town or district, at

some time within ten days then next following, to revise and

correct, as to them shall appear necessary, so that the same

shall, in their opinion, be a complete list of such of the inhabi-

tants within their respective towns or districts, as shall be con-

stitutionally qualified to vote in the elections aforesaid ; and

the ^assessors of every plantation are alike required to furnish

themselves with like lists, on or before the tenth day of March

annually ; and it shall be the duty of the selectmen of the

several towns and districts, and the assessors of plantations

aforesaid, respectively, to publish the said lists within their

respective towns, districts or plantations, by causing true copies

thereof to be posted up at two or more public places in such

towns, districts or plantations, fourteen days at least before the
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first Monday in April annually ; and it shall also be the duty

of the selectmen of such towns or districts, and the assessors

of such plantations, to be provided with, and have a complete

list as aforesaid, at every meeting for the choice of governor,

lieutenant-governor, senators, representatives in the general

court or in congress ; which list shall be so corrected, previous

to the opening of any such meeting, as to contain all the quali-

fied voters for the particular election then to be made ; and no

such meeting shall be opened at an earlier hour than eleven of

the clock, [except where the qualified voters exceed 500, 1804,

c. 117,] of the forenoon of the day of election; and it shall be

the duty of such selectmen or assessors to be in session at

some convenient place, immediately preceding such meeting,

for so long time as they shall judge necessary, to receive evi-

dence of the qualifications of persons, whose names have not

been entered on the list published as aforesaid, and to give

public notice of the time and place of such meeting, when they

publish the said lists as before directed.

Sect. 2. Aiid he it further enacted, That the first section of

the act, to which this is an addition, be, and the same hereby is

repealed. [March 7, 1803.]

[This act was repealed Feb. 11, 1823, by st. 1822, c. 104.]

1804, Chap. 117.

An act in addition to an act, entitled '•'-An act in addition to an

act, entitled an act in addition to the several acts for regulat-

ing elections, andfor repealing- the first section of said act.^^

Sect. 1. Town-meetings may be opened Sect. 2. Where voters exceed one thou-
earlier than eleven o'clock, where voters sand, selectmen to sit to receive evi-

exceed five hundred. dence of their qualifications, one day at
least before the meeting.

Sect. 1. Be it enacted by the senate and house of repre-

sentatives in general court assembled, and by the authority of

the same. That any meeting mentioned in the first section of

the act, entitled, " An act in addition to an act, entitled an

act in addition to the several acts for regulatingel ections, and
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for repealing the first section of said act," passed March the

seventh, one thousand eight hundred and three, in any town

where the number of qualified voters shall exceed five hundred,

may be opened at an earlier hour than eleven of the clock in

the forenoon of the day of election, at the discretion of the

selectmen of such town, anything in said act to the contrary

notwithstanding.

Sect. 2. And be it further enacted, That in any town, where

the number of qualified voters shall exceed one thousand, it

shall be the duty of the selectmen of such town to be in session

at some convenient place, on the day immediately preceding

such meeting; and when this shall happen on Sunday, then on

the Saturday immediately preceding such meeting, and for a

time as much longer, previous to said day, as they shall judge

necessary, to receive the evidence of the qualifications of per-

sons mentioned in the first section of the act to which this is

an addition. [March 15, 1805.]

1806, Chap. 26.

An act in addition to the several acts regulating elections^

Sect. 1. Duty of selectmen, clerks and
assessors, respecting votes for governor
and lieutenant-governor. Secretary to

preserve the seals entire.

Sect, 2. Duty of selectmen, &c. respect-
ing votes for counsellors and senators.

Seals to remain unbroken until deliver-

ed to authority.

Sect. 3. Duty of secretary respecting re-
turns of votes for representatives in con-
gress.

Sect. 4. Selectmen and assessors to be
sworn to faithful discharge of their duty
respecting elections and the returns
thereof.

Sect. 1. Be it enacted hy the senate and house of repre-

sentatives in general court assembled^ and by the authority of

* The above act or bill veas, on the day of its date, laid before the governor for his

revisal, who did not signify his approbation by signing the same. On the same day

the general court was adjourned by the governor, at the concurrent request of the

two houses, and with the advice of council, to the first Wednesday of January, A. D.

1807. It assembled on that day accordingly ; and on the next day, his excellency

returned the said bill, together with his objections thereto, in writing, to the house of

representatives, in which the bill ori;;inated. The house, having ordered the said

objections to be entered at large on their records, did not proceed to reconsider said

bill, but on the 22d day of January passed the following resolve:

—

* Whereas it is provided by the constitution of this commonwealth, that if any bill



702 SUPPLEMENT.

Ulc saine, That it shall hereafter be the duty of the selectmen,

and of the town or district clerks, in the several towns or dis-

tricts within this commonwealth, and of the assessors of plan-

tations, which are entitled by the constitution to the privilege of

voting for governor and lieutenant-governor, and for senators

and counsellors for their respective districts, to make and seal

up a separate list of the persons voted for as governor and

lieutenant-governor, in the several towns, districts, or planta-

tions, and transmit the same to the secretary of the common-

wealth, or to the sheriffs of their respective counties, according

to the provisions of the constitution. And when the said

lists shall be received at the office of the secretary, the seals

thereof shall not be broken, but the same shall be safely kept

entire, as they were received, until delivered by him to the

two branches of the general court, at the commencement of

their next session, to be by them examined agreeably to the

constitution.

Sect. 2. Be it further enacted^ That it shall further be the

duty of the several selectmen, clerks and assessors aforesaid^

to make and seal up a separate list of the persons voted for

as counsellors and senators, in the several towns, districts and

plantations, and transmit the same to the secretary of the

commonwealth, or to the sheriffs of their respective counties,

according to the provisions of the constitution. And when

the said lists shall be received at the office of the secretary, the

seals thereof shall not be broken, but the same shall be safely

kept entire, as they were received, until delivered by him to

the governor and council, or to the executive authority of the

commonwealth, for the time being, to be by them examined

agreeably to the constitution.

or resolve, which shall have passed the two branches of the legislature, shall not be

returned by the governor to that branch in which it originated, within five days

after it shall have been presented to him for revisal, the same shall have the force of

a law

:

Resolved, as the sense of this house, that the bill entitled, An act, in addition to

the several acts regulating elections, as likewise a resolve for carrying into effect

the provisions of the aforesaid bill, not having been returned to this house by his ex-

cellency the governor within the time prescribed by the constitution, is not regularly

before the house, and that no farther order be taken thereon."

See 3 Mass. Eep. 667; Amendments to the Constitution, Art. I.
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Sect. 3. Be it further enacted, That when the returns of

votes from the several towns, districts and plantations, within

this commonwealth, for representatives in congress for their

several districts, shall be received in the secretary's office, the

seals thereof shall not be broken, but the same shall be safely

kept entire, as they were received, until delivered by him to

the governor and council, or to the executive authority of the

commonwealth, for the time being, to be by them examined

agreeably to the law.

Sect. 4. Be it further enacted.^ That the selectmen of the

several towns and districts, and the assessors of the several

unincorporated plantations, as aforesaid, shall hereafter, before

entering on the execution of their respective offices, take an

oath, or if they have conscientious scruples, an affirmation,

according to law, before some justice of the peace, or the clerk

of the town, district or plantation, whereof they are selectmen

or assessors, faithfully and impartially to discharge the duties

of their office respecting all elections, and the returns thereof

;

and a certificate of said oath or affirmation shall be recorded

in the record of such town, district or plantation accordingly.

[June 24, 1806.]

[This act was repealed March 13, 1833, by st. 1833, c. 141.1

1809, Chap. 127.

An act in addition to the several laivs regulating' elections.

Assistant assessors to make lists of voters, &c.

Be it enacted by the senate and house of representatives, in

general court assembled, and by the authority of the same,

That the assistant assessors, in any town wherein such officers

are or may by law be chosen, shall, before entering on the

duties of their respective offices, be sworn to the faithful dis-

charge thereof, and shall have the same powers, and they are

hereby required to perform the same duties, in their several

wards, in collecting and making lists of all such inhabitants
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as are qualified to vote in any election, and also of all ratable

polls, as assessors are by law required to do and perform.

[31arch 6, 1810.]

1811, Chap. 9.

An act regulating" the choice of town officers and town-meetings.

Sect. 1. Qualifications of voters. Pro- Sect. 3. Ballots not to be examined until

viso. the close of the poll.

Sect. 2. Elections of certain officers to be Sect. 4. Repealing clause,
by ballot.

Sect. 1. Be it enacted hy the senate and house of repre-

sentatives, in general court assembled, and by the authority of

the same, That every male citizen of this commonwealth, of

twenty-one years of age and upwards, liable to be taxed, who

has resided within any town, plantation or district for one year

next preceding his voting, shall be entitled to vote in such town,

district or plantation, in the election of all town officers : Pro-

vided, however. That no person shall be entitled to vote who is

supported as a pauper ; and every citizen as aforesaid, who
has resided within any town, district or plantation, for one

year as aforesaid, and during said term has been taxed for his

poll, or any estate in any tax voted to be raised by said town,

district, or plantation, shall be entitled to vote in all other town

affairs.

[This section was repealed, Feb. 11, 1823, by st. 1822, c. 104.]

Sect. 2. Be it further enacted, That the election of mode-

rator of all town-meetings, for the choice of town officers (ex-

cepting in the town of Boston), of town clerks, selectmen, and

assessors, shall be by written ballots, and during the election

of the moderator for any town-meeting, the town clerk shall

preside, and shall have all the powers and do all the duties,

which the moderator of a town-meeting now by law has and

does perform.

Sect. 3. Be it further enacted, That if the moderator or

selectmen presiding at any town-meeting, without the consent

of the voter, shall read or examine, or permit any other person

to read or examine the name or names written on his ballot
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or ticket, with a view to ascertain the name of the candidate

voted for, before the poll is closed, the moderator, selectmen, or

selectman, so offending, shall each of them on conviction for-

feit and pay to the use of such town the sum of twenty dol-

lars, to be recovered by indictment in any court proper to try

the same.

Sect. 4. Be it further enacted^ That, all parts of any acts,

inconsistent with this act, be, and the same are hereby re-

pealed. [June 18, 1811.]

1812, Chap. 185.

An act to prevent towns from choosing and returning more than

their constitutional number of representatives. \

Sect. 1. Penalty for returning more re- Sect. 2. Fines, how recovered,
presentatires than the constitution war- Sect. 3. Where inhabitants of Boston
rants. and Nantucket may be prosecuted.

Sect. 1. Be it enacted by the senate and house of represen-

tatives, in general court assembled, and by the authority of the

same, That every town in this commonwealth, which shall

in any year choose and return a representative to the house of

representatives in the general court, when it shall not be consti-

tutionally entitled to a representative; and every town in this

commonwealth, which shall in any year elect and return, to the

house of representatives in the general court, a greater number

of representatives than such towns shall be constitutionally

entitled to, shall forfeit and pay a sum not less than one hun-

dred dollars, nor more than three thousand dollars, at the dis-

cretion of the court before whom the conviction may be had,

for each and every such representative so unconstitutionally

elected and returned.

Sect. 2. Be it further enacted, That the fines and forfeitures

mentioned in this act shall and may be recovered by informa-

tion or indictment, before the supreme judicial court, circuit

court of common pleas, or court of common pleas for the

89
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county of Dukes county, holden in and for the counties respec-

tively, in which any town may be, incurring the penalties of

this act; one-half whereof shall enure to the use of the com-

plainant who shall prosecute therefor, and the other to the use

of the commonwealth.

Sect. 3. Be it further enacted^ That every and all penalties,

fines and forfeitures, which may accrue by virtue of any breach

of this act, in the town of Boston, in the county of Suftblk,

shall be prosecuted as aforesaid, either before the supreme

judicial court, or circuit court of common pleas, to be holden

in and for the county of Middlesex ; and every and all penalties,

fines and forfeitures, which may accrue by means of any breach

of this act, in the town of Nantucket, shall and may be prose-

cuted as aforesaid, either before the supreme judicial court, or

circuit court of common pleas, to be holden in the county of

Suftblk. [Feb. 27, 1813.]

1813, Chap. 68.

An act more effectually to secure the rig-hts of suffrage.

Sect. 1. Assessors to make list of quali- ' Sect. 4. Penalty for voting until mode-
lled voters for town officers, and po.st it. rator has time to inquire, and to eheck
To be in session on the day before the the name on the list ; for giving false

annual meeting, to receive evidence of answers.
voters' qualifications. I Sect. 5. Penalty for neglect in selectmen

Sect. 2. Fine for more than one vote. and asse.^sors. ' Fines, how recovered.

Sect. 3. Penalty for persons voting who Sect. 6. Who may vote respecting the
are unqualified. number of representatives.

Sect. 1. Be it enacted by the senate and house of represent-

atives^ in general court assembled^ and by the authority of the

same^ That it shall be the duty of the assessors of each

town and district within this commonwealth, on or before the

twentieth day of February annually, to make out a correct and

alphabetical list of all such inhabitants of their respective

towns and districts, as may be qualified by law to vote in the

choice of town oflicers; which lists shall be published within

the respective towns and districts, by posting up true copies

thereof, at two or more public places, seven days at least before
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the first day of March annually. And it shall be the duty of

said assessors to be in session at some convenient place, to be

by them notified on said lists, on the day next preceding the

day of the annual election of town officers, in the month of

March or April annually, unless the same happen on the Lord's

day, in which case the assessors shall be in session on the Sat-

urday preceding, or on the morning of the day of election as

aforesaid, as the assessors think proper, for so long time as

they shall judge necessary, to receive evidence of the qualifi-

cations of persons whose names have not been entered on said

lists.

[This section was repealed, Feb. 11, 1823, by st. 1822, c. 104.]

Sect. 2. Be it further enacted., That if any person, at any

meeting for the choice of town officers, shall knowingly give in

more than one vote or list, for any officer or list of officers then

voted for at any such meeting, he shall forfeit and pay a fine

not exceeding one hundred dollars.

Sect. 3. Be it further enacted.^ That if any person, knowing

himself to be not legally qualified to vote at any meeting for

the choice of town officers, or at any meeting for the choice of

governor, lieutenant-governor, senators and councillors, repre-

sentatives to the general court, or representatives to congress,

shall wilfully give in, or attempt to give in a vote or ballot for

any of the same then voted for, at any such meeting, every

such person, so offending, shall forfeit and pay a fine therefor,

not exceeding the sum of fifty dollars ; and any person who
shall wilfully aid or abet any person, not legally qualified as

aforesaid, in voting, or attempting to vote, contrary to the pro-

visions of this act, shall forfeit and pay a fine not exceeding

thirty dollars for each and every such ofience.

Sect. 4. Be itfurther enacted.. That no person shall be per-

mitted to give in his vote or ballot, at any meeting for the

choice of town officers, or other officers as aforesaid, until the

person presiding at such meeting shall have had opportunity

to inquire his name, and shall have ascertained that the same

is in the list aforesaid, and shall have had time to check the

same ; and any person wilfully voting contrary to the provi-
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sions of this act, or who shall give any false answer or false

name to the assessors, when receiving evidence of the qualifi-

cations as aforesaid, or to the person presiding in such town

or district meeting, shall forfeit and pay a fine, not exceeding

thirty dollars, for each and every such offence.

Sect. 5. Be it further enacted^ That the selectmen or asses-

sors of any town or district aforesaid, who shall refuse or neg-

lect to do and perform all or any of the duties prescribed to

them by this act, shall forfeit and pay for each and every such

offence, a fine not exceeding two hundred dollars ; and all the

fines and forfeitures, accruing in consequence of a violation of

this act, shall be recovered by indictment in any court proper

to try the same ; one-half to the use of the commonwealth,

and the other half to the use of the complainant.

Sect. 6. Be it further enacted.^ That the qualifications of

voters, in any town, on any question whether such town will

send a representative to the general court, and on all questions

involving the number of representatives such town will send,

shall be the same, in all respects, as are required by the con-

stitution, to entitle a person to vote in the choice of any indi-

vidual or individuals to be representative or representatives in

the general court of this commonwealth. [June 16, 1813.]

1813, Chap. 195.

An act to prevent frauds in elections.

Penalty for receiving votes of persons in the military service of the United States.

Be it enacted by the senate and house of representatives^ in

general court assembled^ and by the authority of the same,

That if any person, who is by law authorized to preside at any

meeting, or to receive votes at any meeting, which may be

holden for the choosing of governor, lieutenant-governor, sena-

tors and councillors, representatives to congress or to the

general court, or any town officers, shall knowingly receive the

vote of any person, who is in the military service of the United
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States, and who is not qualified to vote agreeably to the con-

stitution and laws of this commonwealth, in choosing as afore-

said; such person, so presiding or receiving any vote as afore-

said, shall forfeit and pay one hundred dollars, to be recovered

by information to be filed and prosecuted by the attorney-

general or the solicitor-general in the supreme judicial court,

or by indictment in said court. [Feb. 28, 1814.]

1822, Chap. 104.

An act regulating elections^ and declaring the qualifications of

voters in town affairs.

Sect. 1. Qualification of voters.

Sect. 2. Collectors to keep a list of
names of those who pay taxes. Lists to

he made out. No person to vote, whose
name is not on the list.

Sect. S. Six months' residence necessary
to vote in town affairs.

Sect. 4. Selectmen not answerable for

omissions on lists of voters, in case, &c.
Evidence to be furnished by the person
wishing to have his name on the list.

Sect. 5. Moderators of meetings not lia-

ble for refusing votes of persons whose
names are not on the list.

SiCT. 6. Forfeitures for collectors' neg-
lect.

Sect. 7. Repeal of sts., 1811, c. 9, 1802, c.

116, 1813, c. 68.

Sect. 8. When to take effect.

Sect. 1. Be it enacted hy the senate and house of represent-

atives in general court assembled, and by the authority of the

same^ That every male citizen of twenty-one years of age,

and upwards, (excepting paupers and persons under guardian-

ship,) who shall have resided within the commonwealth one

year, and within the town or district in which he may claim a

right to vote six calendar months, next preceding any election

of any town or district, county or state officers, or any repre-

sentative to congress, and who shall have paid, by himself, or

his parent, master, or guardian, any state or county tax, which

shall, within two years next preceding such election, have been

assessed upon him, in any town or district of this common-

wealth, and also every citizen who shall be by law exempted

from taxation, and who shall, in all other respects, be qualified

as above mentioned, shall have a right to vote in all such elec-

tions ; and no other person shall be entitled to vote in such

elections.
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Sect. 2. Be it further enacted, That from and after the

passing of this act, it shall be the duty of the several collectors

of state or county taxes, in the several towns or districts

within this commonwealth, to keep an accurate and true ac-

count of every person's name, from whom they shall have re-

ceived payment of a state or county tax, and of the time of

such payment, and, upon request therefor, to deliver to the

person paying the same, a receipt, specifying the name of the

person paying the same, and the time of such payment, which

shall be received and considered as presumptive evidence

thereof. And the said collectors shall hereafter, annually, fif-

teen days before the first Monday in March, make out and

deliver to the selectmen of the town in which they reside, a

true and accurate list of all persons from whom they shall,

within the year then next preceding, have received any such pay-

ment, specifying the time of payment, or shall exhibit and de-

liver to the selectmen, the original account by them kept of

such payment. And the selectmen shall, at least ten days be-

fore the first Monday in March, annually, meet together, and

make out alphabetical lists of all the persons, qualified as here-

in before provided, to vote for any of the officers aforesaid; and

they shall, at least ten days before the first Monday in March,

annually, cause such lists to be posted up, at two or more

public places, in thc^r respective towns or districts : And they

shall be in session, for a reasonable length of time, within

forty-eight hours next preceding all town and district meet-

ings, for the choice of any of the officers aforesaid, for the

purpose of correcting the aforesaid lists of voters ; and such

session shall be holden, for one hour at least, on the day of

such meeting, and before the opening of the same ; and of the

time and place of their meeting for this purpose, they shall give

notice on the lists posted up as aforesaid. And it shall be the

duty of the selectmen or moderator, to be provided with a

complete list as aforesaid, at such election ; and no person

shall vote at any election, whose name shall not have been

previously placed on said list, nor until the selectmen, or
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moderator presiding at such meeting, shall have opportunity

to find his name on the lists aforesaid.

Sect. 3. Be it further enacted^ That every male citizen of

this commonwealth, who shall have resided in any town, dis-

trict, or plantation, six calendar months, next preceding any

meeting for the transaction of town affairs, and Vv'ho shall, in

all respects, be qualified as required in the first section of this

act, shall be entitled to vote at such meeting, upon all ques-

tions concerning town affairs ; and no person not qualified as

aforesaid shall be entitled to vote therein.

Sect. 4. Be it further enacted^ That the selectmen of any

town, in case they shall have duly entered on the list of voters,

the names of all such persons as are returned to them by the

collectors, as having paid any tax within two years, shall not

be held answerable for any omissions on said list, or for re-

fusing the vote of any person whose name is not on the list,

unless the said person whose name may be omitted shall, be-

fore offering his vote, furnish the selectmen with sufficient

evidence of his having the legal qualifications of a voter at

said meeting, and request of the selectmen the insertion of his

name on the list of voters.

Sect. 5. Be itfurther enacted^ That the moderator of any

town-meeting shall receive the votes of all such persons,

whose names are borne on the list of voters, as certified by the

selectmen ; and he shall in no way or manner be held liable '

for refusing the vote of any person whose name is not on the

said list.

Sect. 6. Be it further enacted^ That any collector who
shall neglect to return a list of persons, of whom he has re-

ceived payment of any taxes, as required by this act, shall

forfeit and pay the sum of one hundred dollars for such neg-

lect; and any collector, who shall make a false return, as

regards any part of the list returned by him to the selectmen,

shall forfeit and pay the sum of twenty dollars, for each and

every name, in which the said collector may have made a false

return ; which penalties may be recovered by an action of the

case, one-half to the use of the town in which the offence is
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committed, and the other half to the use of the person who
sues for the same.

Sect. 7. Be it further enacted^ That the first section of the

act, passed on the eighteenth day of June, in the year of our

Lord one thousand eight hundred and eleven, " regulating the

choice of town oflicers and town-meetings," also, " An act, in

addition to an act, entitled an act, in addition to the several

acts, for regulating elections, and for repealing the first section

of said act," passed the seventh day of March, in the year of

our Lord one thousand eight hundred and three, also, so much
of an act, entitled " An act more effectually to secure the rights

of suffrage," passed the sixteenth of June, in the year of our

our Lord one thousand eight hundred and thirteen, as requires

any duty to be performed by assessors, be, and the same are

hereby repealed.

Sect. 8. Be it further enacted, That this act shall be in

force and take effect from and after the first day of June next.

[Feb. 11, 1823.]

1831, Chap. 66.

An act in addition to " An act for reg'ulating' elections,''^

Law adapted to the recent change in the constitution.

Be it enacted by the senate and house of representatives in

general court assembled, and by the authority of the same,

That the several provisions contained in an act passed on the

twenty-fourth day of February, one thousand seven hundred

and ninety-six, entitled " An act for regulating elections,"

which refer to meetings to be held by towns for the choice

of representatives in the month of May, annually, shall have

like reference to the meetings now required, by the tenth arti-

cle of amendment to .the constitution of this commonwealth,

to be held in the month of November, annually, and each and

every penalty imposed by the said act, upon any officer or

other person, for any neglect of duty, or other violation of the
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several provisions of the said act, shall be incurred by any

officer or other person guilty of the like neglect or violation

of duty, in relation to the said meetings now required to be

held in the said month of November, and all the proceedings,

votes, elections, returns, certificates, and records thereof. [June

23, 1831.]

1833, Chap. 141.

An act concerning' elections.

Sect. 1. Selectmen, &c. required to make
|
Sect. 2. Selectmen required to take an

and seal up a list of the persons voted
j

oath.

for as governor, &c., and transmit the ! Sect. 3. Statute of 1806, c. 26, repeal-
same to the secretary of the common- I ed.

wealth.
I

Sect. 1. Be it enacted by the senate and house of repre-

sentatives in general court assembled^ and by the authority of

the same, That it shall hereafter be the duty of the selectmen

and of the clerks of the several towns and districts in this

commonwealth, and of the mayor and aldermen of the city of

Boston, to make and seal up a separate list of the persons

voted for as governor, lieutenant-governor, counsellors and

senators, and representatives in the congress of the United

States, and transmit the same to the secretary of the common-

wealth, or to the sheriffs of their respective counties. And
when the said lists shall be received at the office of said secre-

tary, the seals thereof shall not be broken, but the same shall

be kept as they are received, until delivered by him to the two

branches of the general court, or to the executive authority,

according to the constitution and laws of said commonwealth.

Sect. 2. Be it further enacted, That the selectmen of the

several towns and districts shall, hereafter, before they enter

upon the execution of their official duties, take an oath or af-

firmation before a justice of the peace, or the clerk of the town

or district of which they are selectmen, faithfully and impar-

tially to discharge those duties respecting all elections, and

90
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the returns thereof, and that a certificate of such oath or af-

firmation shall be recorded in the town or district records.

Sect. 3. Be it further enacted^ That the statute of one

thousand eight hundred and six, chapter twenty-six, be, and

the same is hereby repealed. [March 19, 1833.]

PRECEPTS FOR NEW ELECTIONS.

[On the 5th of June, 1828, the clerk of the house of representatives, Pelham W.
Warren, Esq., was directed by an order of that date, *• to report to the house at its

next session, all cases of precepts issued for a new election of members, and all pro-

ceedings had in the house relative to the issuing of precepts, since the adoption of

the constitution of this commonwealth, so far as the same can be ascertained from

the journals of the house ; and any other precedents which may appear on the jour-

nals relative to the qualifications of members elected to the house ; the legality of the

returns of members, and other circumstances connected therewith." In obedience

to this order, the clerk, at the next session, made the following report.]

List of precepts issued for new elections to the house of repre-

sentatives^ from 1780-1 to 1828-9
; and of proceedings had

in the house ^ relative to precepts during the same period.

1780-1. Vol. 1., of the Journals.

Precepts for new elections were issued to the towns of Fal-

mouth, Newburyport, Rehoboth, Lincohi, Groton, Province-

town ; the members from these towns having been elected

by the legislature to the senate ; also to Springfield, to elect a

member in place of Chauncey Brewer, who was not qualified

for a seat in the house, by reason of his not having been an

inhabitant of the town, twelve months previous to the elec-

tion.

To Amherst.—Sundry inhabitants petitioned for a precept,

for the reason " that the late election was illegal." The com-

mittee on their petition reported " a resolve," which was ac-

cepted and sent up for concurrence. Subsequently a citation

was issued to the selectmen to shew cause why a precept

should not issue. At the second session the petition was com-

mitted, with the selectmens' answer. The committee reported

an order of notice, which was not accepted ; and on the ques-
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tion, whether the member was duly elected, it was determined

in the negative. A precept was issued and a member chosen.

[See ante^ 1.]

To Woburn.—The member was appointed sheriff, and a

precept issued.

At this session a form of precept was adopted.

To Scituate.—At the second session the member resigned

his seat on account of ill health, and a precept was issued.

1781-2. Vol. 2.

To Concord, Boxford, Stockbridge, Hatfield ; the members

of these towns having been elected by the legislature to the

senate.

To South Hadley.—For what reason does not appear.

To Boston.—It does not appear for what reason, but the

name of Samuel Adams appears in the list of members, both

of the senate and house, and the precept may probably have

been issued to fill his seat.

A form of precept was also prescribed this year.

1782-3. Vol. 3.

To Northampton, Wells, Stockbridge, Lancaster ; the mem-

bers having been elected to the senate by the legislature.

1783-4. Vol. 4.

To Boston, Hatfield, Leicester, Leominster, South Hadley;

the members having been elected to the senate.

To Sherbourn, Gloucester, Newburyport; the members hav-

ing been chosen naval officers.

To Deerfield.—John Williams, the member from this town,

was excluded from his seat on account of his political charac-

ter and conduct, being under bonds, and a precept was issued

for a new election. At the next session, he, having been re-

elected, was again excluded, for the reason, that he was ineli-

gible on account of his former exclusion. [See ante^ 10.]

To Pownalborough.—A representation having been made

that Abiel Wood, the member returned from this town, was
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an enemy to the country, and under bonds, he was ordered to

appear, but having previously obtained leave of absence, does

not appear, and is expelled. A committee was appointed on

the expediency of issuing a precept, and on their report a

precept was issued, and a form prescribed. [See ante^ 12.]

To Swanzey.—Jerathmiel Bowers, the member from this

town, being in the same situation with the member from

Pownalborough, the like proceedings were had. [See ante, 8.]

To Brimfield.—A member appears from this town at the

second session, as chosen under a precept, but I find no record

of its having issued.

To Maiden.—The seat of the member from this town was

vacated, for the reason, that he was not chosen ten days previ-

ous to the last Wednesday in May. A motion w^as made,

that a precept issue for a new election. Whereupon a com-

mittee was appointed to consider in what cases precepts may
issue ; who reported that they might issue when a member of

the house w^as elected to the senate, and also reported " a re-

solve, providing for the issuing of precepts for the choice of

representatives in certain cases." This resolve was " not ac-

cepted." The town petitioned that a precept might issue, and

it was issued accordingly.

To Chesterfield.—The election was controverted by one of

the selectmen, for what reason does not appear, and on a ques-

tion " whether there was legal evidence that the member

returned was elected," it was determined in the negative, and

a precept was issued, and a form prescribed.

1784-5. Vol. o.

To Attleborough, Newburyport; members chosen to the

senate.

To Brimfield ; member chosen to the council.

To Machias.—This town was incorporated at the first ses-

sion, and a precept issued, and the member chosen took his

seat at the second session.

To Charlemont.—On a representation from the selectmen,

that there had been a double choice of representative, on
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account of a doubt as to the legality of the adjournment of

the meeting, a committee was appointed, who made report,

and on questions whether the member returned had been

legally chosen, it was in each case decided in the negative,

and a precept was issued, and a new member took his seat at

the next session.

To South Hadley.—At the third session the member from

this town resigned his seat, and a committee was appointed,

"to consider the constitutionality and expediency" of issuing

a precept for a new election. This committee reported, " that

no precept should be issued until the town petitioned therefor

in waiting." This report was " not accepted a precept was

issued, and a new member took his seat.

1785-6. Vol. 6.

To Leominster, Concord, Dracut, Northampton, "Williams-

town ; the members having been chosen to the senate.

To Salem, on petition of B. Goodhue, and to Leicester, on

petition of S. Washburn
;

stating that the members elected

had been chosen senators by the people.

To Brunswick.—On question whether William Owen, the

member returned from this town, was constitutionally chosen,

the election not being ten days previous to the last Wednes-

day in May, it was determined in the negative. He then pre-

sented a memorial in behalf of the town, stating that they had

first elected William Stanwood, who sometime afterwards de-

clined, and the member returned had been chosen in his stead,

and his seat having been vacated, he prays that a precept may
issue. A precept was issued.

Paxton.—This town presented a petition, stating that their

representative had been elected but nine days previous to the

last Wednesday in May, and praying that a precept might

issue for a new election. Leave to withdraw was granted on

the petition.

Hopkinton.—The election of the member from this town

was controverted, and a report was made upon the subject, of
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what nature does not appear. The town petitioned for a pre-

cept, but I do not find any report on the petition.

1786-7. Vol. 7.

To Leicester, Williamstown ; members being chosen to the

senate.

To Newburyport, in place of two members; one having been

chosen naval officer, the other a collector of impost and excise.

To Cambridge ; in place of a member deceased.

To Boston ; in place of a member appointed comptroller-

general.

Concord.—A member was returned from this town at the

the second session, in place of Mr. Hosmer, elected a senator.

It does not appear that a precept had been issued, or that Mr.

Hosmer was chosen to the senate by the legislature.

1787-8. Vol. 8.

The house assigned a time "for considering the right of this

house to issue precepts for new elections, in case of vacancies

occasioned by elections into the senate or otherwise." At the

time assigned, it was "resolved, that this house have authority,

by the law of the land, to, and hereby do, order their speaker

ex officio^ to issue his precepts to such towns, as (having duly

chosen one or more representatives) have been deprived of

their representation in whole or in part, by the seat or seats of

their representative or representatives becoming vacant, em-

powering such towns, by a new direction, to fill up such

vacancies."

To Greenfield, Sutton, Hopkinton ; members elected to the

senate.

To Stoughton ; for what cause, does not appear.

To Boston ; member elected to the council.

Groton.—This town petitioned for a precept, for the reason

that the member chosen had declined. Leave to withdraw

granted.

To Ilarpswell, Pelham, Eastham, Georgetown, Charlestown,

Winthrop, Winslow.—It appears that precepts were issued to
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these towns, from the circumstance of members chosen under

them taking their seats at the second session. There is no

record of the cause for issuing such precepts, nor of their being

issued.

To Boston ; at the second session, in place of a member

elected to congress.

To Biddeford ; at the second session, in place of a member

chosen impost and excise collector.

1788-9. Vol. 9.

It was "ordered that the speaker of the house issue precepts

to fill up vacancies to all such towns, as have (after they have

chosen one or more representatives) been deprived of their rep-

resentation, in whole or in part, by the seat or seats of their

representative or representatives becoming vacant, empowering

such towns by a new election to fill up such vacancies, if they

see cause." I find no record of any precepts issued under this

order.

To Newburyport; member chosen to the council.

To Hingham ; member (Benjamin Lincoln) chosen lieuten-

ant-governor by the legislature.

To Yarmouth ; member chosen collector of impost and

excise.

To Boston.—Letters were received from Charles Davis and

John Coffin Jones, requesting permission to resign their seats,

and praying that precepts might issue for new elections. The

house granted leave to resign, and a precept was issued, under

which two new members appeared at the next session.

1789-90. Vol. 10.

To Springfield ; member chosen to the council.

To Williamstown ; member chosen to the senate.

To Hingham ; member (Benjamin Lincoln) appointed col-

lector at Boston.

To Salem; in place of Benjamin Pickman, who had re-

ceived an appointment from the United States, and resigned

his seat.
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To Boston.—III place of Christopher Gore, who was ap-

pointed district attorney of the United States, and resigned

his seat. [See ante^ 29.]

Freetown.—Sundry inhabitants of this town petitioned for

a precept, stating that their meeting had been improperly dis-

solved. This petition was referred to the second session ; was

then committed, and a report was made, which was ordered to

lie on the table. I find no final decision.

1790-1. Vol. 11.

To Westfield, Newburyport, and Springfield ; members

chosen to the senate.

To York.—David Sewall, judge of the district court of the

United States, was returned as a member, and a question

whether he was entitled to his seat being decided in the nega-

tive, a precept was issued. [See ante^ 30.]

1791-2. Vol. 12.

To Attleborough and Yarmouth ; members chosen to the

senate.

To Springfield ; the member elected having been chosen

senator by the people.

1792-3. Vol. 13.

To Lincoln and Springfield ; for the same cause as Spring-

field last year.

To Boston, Braintree, Gloucester, New Bedford, Fryeburg,

and Hallowell ; members chosen to the senate.

To Brookfield ; member appointed sheriff.

To Westfield ; member chosen to the council.

To Salisbury, at third session ; member having died.

Needham.—Petition for a precept, (reason not stated.) The

request was denied.

1793-4. Vol. 14.

To Bradford, Fryeburg, and Roxbury ; members chosen to

the senate.
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1794-5. Vol. 15.

To Hallowell, Sherburne, New Gloucester, and Petersham

;

members chosen to the senate.

To Roxbury ; member chosen a counsellor.

To Springfield.—A committee was appointed to consider

the expediency of issuing a precept to this town, to choose a

representative in place of Samuel Lyman, elected a senator

by the people, who were also directed " to consider the subject

at large, and report in what cases the house is authorized to

issue precepts." I find no report of this committee, but that

twenty-four days after, an order was passed in the usual form,

for issuing a precept to Springfield to choose a member in the

place of Air. Lyman.

Dennis.—The election in this town having been declared,

illegal, as not having been made ten days previous to the last

Wednesday in May, a motion was made that a precept issue,

and was rejected.

1795-6. Vol. 16.

To Deerfield, Hallowell, Mendon, Sherburne, and Bridge-

water ; members chosen to the senate.

To New Gloucester ; member having resigned his seat.

1796-7. Vol. 17.

To Salem ; member elected a senator.

To Marblehead; member (Samuel Sewall) elected to con-

gress.

1797-8. Vol. 18.

To Uxbridge, Norton, Great Barrington, and Groton ; mem-
bers elected to the senate.

To Lunenburg ; member elected a counsellor.

1798-9. Vol. 19.

To Brookfield and Hallowell ; members elected to the senate.

To Lunenburg ; member elected a counsellor.

91
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1799—1800. Vol. 20.

To Berkley and Groton ; members elected to the senate.

1800-1. Vol. 21.

To Berwick, Charlestown, and Worthington ; members

elected to the senate.

To Worcester; member (Nathaniel Paine) appointed judge

of probate.

1801-2. Vol. 22.

To Newburyport, Portland, and Attleborough ; members

chosen to the senate.

To Dracut, Coleraine, and Hatfield ; in place of members
" chosen senators." I do not find that that they were so

chosen by the legislature.

To Wilbraham ; member chosen a counsellor.

To Pepperellborough ; member resigns at the third session.

1802-3. Vol. 23.

To Groton ; member chosen a senator.

To Worthington.—E. Starkweather, member from this town,

takes his seat as a senator, although he does not appear to have

been chosen by the legislature, and on his petition a precept is

issued.

From 1804-5, Vol. 25, to 1809-10, Vol. 30, inclusive, I find

no record of any precept having been issued.

1810-11. Vol.31.

To Dorchester ; in place of Perez Morton, appointed attor-

ney-general.

1811-12. Vol. 32. None.

1812-13. Vol. 33.

To Augusta ; the member having accepted an office which

vacated his seat.

Milton.— The election of the members from this town
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having been controverted, and their seats vacated, the house

refused to sustain a motion to issue a precept.

Amherst.—A new member appears from this town, at the

second session, " in place of Ebenezer Mattoon, whose seat is

vacated." It does not appear that any precept was issued.

Ellsworth.—A new member also appears from this town,

at the third session, "in place of Moses Adams, appointed

sheriff of Hancock." No precept appears to have been issued

in this case.

[In the two next years, no precepts appear to have been

issued.]

1815-16. Vol. 36.

To Middleborough ; member elected a senator.

[In the two following years, no precepts were issued.]

1818-19. Vol. 39.

To Cambridge ; member elected a counsellor.

1819-20. Vol. 40. None.

1820-21. Vol. 41.

To Quincy ; member elected a counsellor.

1821-2. Vol. 42.

To Billerica ; member elected a counsellor.

1822-3. Vol. 43. None.

1823-4. Vol.44.

To Lexington, Lenox, and Worcester; members elected

counsellors.

1824-5. Vol. 45. None.

1825-6. Vol. 46.

To Dorchester ; member chosen to the senate.

Fitchburg.—At the second session of this year, a letter was

received from John Shepley, member from this town, stating
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that he had removed from the state, and submitting to the

house the consideration of the question of his retaining his

seat. This letter was committed to the committee on elec-

tions. Two days afterwards, on the 6th of January, this com-

mittee reported that the letter lie on the table, and they were

discharged from the further consideration of the subject. The

letter was, however, immediately recommitted to them, with

instructions to report their opinion as to the right of the mem-
ber to retain his seat, and also to report a statement of facts.

On the same day, they were again discharged from the con-

sideration of the subject, so far as regarded the instructions to

report their opinion, and immediately reported the facts in the

case, viz. : That said Shepley had been duly chosen, and had

taken his seat at the spring session, since which time he had

removed with his family into another state, and there intended

to remain. On the same day, a resolution was submitted to

the house, declaring that said member's seat " was vacated, he

having ceased to be an inhabitant of this commonwealth,"

and this resolution was the next day adopted in the house. On
Monday, the 9th of January, an order was submitted that a pre-

cept issue to fill the vacancy, which, on the next day, was

modified by the mover into a resolution, that the speaker notify

the town that the seat of their late member was made vacant

by his removal out of the commonwealth, and was then in-

definitely postponed. On the 24th of January, a certificate of

the selectmen of the town, of the election of Joseph Downe,

Jr., to fill the vacancy, was presented, and committed to the

committee on elections, and on the same day Mr. Downe was

qualified and took his seat. On the 3d of February, the

committee on elections made a report, detailing the facts, and

declaring that Mr. Downe was not entitled to his seat. The

house had this report under consideration on four several days,

in committee of the whole, and in the house, and on the 14th

of February agreed to the report of the committee on elec-

tions, and thereby resolved, that said Downe was not entitled

to his seat. A resolve was passed to pay him for his travel

and attendance. [See ante, 243, 244.]



PRECEPTS FOR NEW ELECTIONS. 725

1826-7. Vol. 47.

To Sutton.—A resolution was submitted at the first session,

requesting the speaker to issue a precept to the town of Sut-

ton, to elect a member in place of Jonas Sibley, elected to the

senate by the legislature. This resolution was committed to

the committee on elections. On the same day it was ordered

by the house :
" That the committee on elections be directed

to report, at the next session of the legislature, whether any

vacancy can be filled in the house of representatives, except

such as are enumerated in the second section of the sixth

chapter of the constitution ; that said committee report whether

any member of the house of representatives can constitution-

ally be elected to the council board ; that the said committee,

in the name of this house, require of the justices of the su-

preme judicial court their opinions on these subjects."

At the second session the committee on elections made a

report under these orders ; and a letter was also received from

the justices of the supreme judicial court, containing a state-

ment of their opinion on the subjects of them.

The committee reported :

—

1. That vacancies can be filled in the house of represent-

atives, " except such as are enumerated in the second section

of the sixth chapter of the constitution; " as where a member

of this house is elected, by the legislature, a member of the

senate, and called up to that board, the vacancy, thereby

created, in the opinion of the committee, may be filled up.

2. That a member of the house of representatives can be

constitutionally elected to the council board.

[The opinion of the justices, in answer to the questions pro-

pounded to them, is printed at page 245, with the cases for

the year 1826-27.]

At the second session a precept was issued to Sutton for

the cause assigned at the first session.

To Freetown ; the member having been elected to the coun-

cil at the first session.

Buckland.—At the second ses?<ion an order was submitted,
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directing that a precept issue to this town to elect a member

to supply a vacancy arising from the death of their member.

This order was referred to a committee, who reported " that a

vacancy had occurred," and " that a precept ought to be issuedJ*

The report was amended by striking out the words in italics,

and the whole subject was then indefinitely postponed.

1827-8. Vol.48.

To New Braintree ' and Easton ; orders were submitted

directing " that precepts issue to these towns, informing them

of the election of their respective members to the senate, and

authorizing them, if they see fit, to choose representatives to

supply the vacancies so occasioned;" which orders were

amended by striking out the latter clause, and so amended

were adopted.

1828-9. Vol. 49.

To Framingham ; member elected to the senate.

In reference to the latter clause of the order, the clerk reported,

that he had not had opportunity to make such an examination

of the journals, as to enable him fully to comply with it, but

he apprehended, that as they did not generally state the reasons,

nor always the exact proceedings of the house, in coming to

their decisions, in cases of controverted elections, and on ques-

tions as to the qualifications of members or legality of returns,

but little information could be derived from them to serve a3

precedents in such cases.

NOTE TO THE STATUTES CONCERNING ELECTIONS.

By the act of 1835, c. 135, it was enacted, that every person,

elected to the office of selectman, who should enter upon the

duties of his office, before taking the oath required by the act

of 1833, c. 141, § 2 (ante, p. 713), should forfeit and pay a sum

not exceeding eighty nor less than forty dollars.
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ACTION.

1. An action lies against selectmen for re-

fusing to receive the vote of a qualified

elector, although not chargeable with
malice.' Lincoln v. Ilapgood, II Mass.
350.

2. In an action against the selectmen of a
town for refusing to receive the plain-

tiff's vote, it appeared that at the elec-

tion in question, a selectman, stationed
in frort of a table, upon which a box
was placed for the reception of the
votes, took the votes, as they were pre-
sented, in his hand, and when the names
of the voters were found on the check
list, deposited the votes in the box

;

that when the plaintiff came to vote,
the selectman ofiVrcd to take the vote
in his hand, as he had previously done
in every instance, but the plaintiff de-
manded the box, which was on the
table, in order that he might deposit
his vote therein himself ; that the se-

lectman declined complying with such
demand, but reached towards him an-
other box, wh'*ch had been used on
former occasions for the reception of
votes; and that the plaintiff refused to

deposit his vote therein. It was held,

1 The liability of a returning officer, for

refusing the vote of a qualified elector,

was first established in England, at the
beginning of the last century, iii the case

oiAshbyx. Uliite, (2 Ld. Raymond, 988);
in which, and in succeedinsr cases, it was
held, contrary to the principle established

in the case of Lhicoln v. Ihtpgood, that the
malice of the defendant was an essential

ground of the action. The doctrine of the
latter case has been followed in Maine,
(^Osf/ood X . D'od/ci/, 7 Groenleaf 's Reports,

411) ; but in New Ilmipshire {Wheeler v.

Patterson, 1 N. II. 83), New York (Jcn-

kins\. Waldwn, 11 .John. Hep. 114), and
Pennsylvania

(
Weslerlty v. Gei/er, II S. &

R. 35), the doctrine of the English cases

has been established. Th
the case of Lincoln v.

•variance with established y
not to have been followed

cases, even in tliis common
Gates V. Nenl, 23 Pick. 308
Kinnman, 5 Met. 162

; GriJ/in

Met. 339.

92

that the box so presented to the plain-

tiff was the ballot-box, within the mean-
ing of the llev. Sts., c. 4, 4, which pro-
vide, that no vote shall be received
" unless deposited in the ballot-box by
the voter in person ;" and, consequently,
that in the absence of any malicious
design to deprive the plaintiff of his

rights, this was not an unlawful refusal

to receive his vote. Gates v. Neal, 23
Pick. 308.

3. A voter, who is challenged at the poll,

cannot maintain an action against se-

lectmen for refusing to receive his vote,

if they do not act wilfully or maliciously,
but under a mistake into which they are

led by his conduct, which was likely to

mislead them into a belief, that he had
abandoned his claim to a right to vote.

Hionphreij v. Kingman, 5 Met. 162.

4. An action cannot be maintained against
assessors, by an individual, who is liable

to taxation, for their omission to tax
him, whereby he loses his right to vote
at an election, unless it be shown affirm-

atively that they omitted to tax him
"wilfully, purposely, or with design to

deprive him of his vote; or unless they
had actual knowledge of his liability to

taxation, so plain and obvious, that a
sinister purpose, and wilful omission to

tax him, iir pursuance of such purpose,
mav be rea^onablv inferred by a jury.
Gnjin V. Risinr/, II Met, 339.

5. If selectmen, being in session for the
purpose of revising the list of voters,

previous to a town-meeting, upon the
application of one whom they know to

be a legal voter, refuse to place his

name on the list, and inform him that
they shall not do so, in consequence of
which he omits to offer his vote, at the
meeting, the selectmen will be liable in
an action on the case for such refusal,

notwithstanding the voter does not offer

his vote. But if, after such refusal, the-

selectmen reconsider their determina-
tion, and place the voter's name on tho
list, before the opening of ihr meeting,
so that his vote, if offered, would be re-

ceived at the first voting or balloting,

the selectman will not be so liable. Ba-
con V. Benchley, 2 Cush. 100.

See Selectmen', 3.
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AGE.
j

The ag;e of a voter may be proved by the
]

record of his birth, inserted in the town
records, coupled with evidence of his i

identity. Case of James M. Freeman,
'

543.

AIDER AND ABETTOR.

See VoTixG, Illegal, 3, 4, 5.

ALIEN.

1. A, a citizen of the colony of Connecti-
cut, in the year 17o9, removed to the

province of Nova Scotia, carrying with
him B., his infant son. In 1797, B. re-

moved from Nova Scotia to Manchester,
in this state, where he purchased real

estate, which he occupied for more than
ten years, paying all the taxes assessed

upon it. It was holden, that he was an
alien, and therefore acquired no set-

tlement in Manchester. Manchester v.

Boston, 16 Mass. 230.

2. Persons born in Massachusetts before

the declaration of independence are not
aliens. Ainslie v. Martin, 9 Mass. 4-31;

Martin v. Woods, 9 Mass. 377-

3. A person, who left this country after

the commencement of the revolutionary

war, went to and resided in the Briti^h

territories for several years, and returned

to the United States before the treaty of

peace, is a citizen and not an alien. The
Absentee Act of April 30, 1770, operates

no disqualification upon a person who
was not prosecuted and convicted under
it. KHUdm V. M'ard, 2 Mass. 236 ; Gard-
ner V. M'urd, 2 Mass. 244, Ao/e.

4. A native of Massachusetts, leaving this

country after the commencement of

hostilities with Great Britain, in 177'5,

continuing with the British until the

treaty of peace, and thenceforward to

his death, became an alien. Palmer v.

Doxcner, 2 Mass. 179, ^oie.

0. A person born in Great Britain came to

this country as a soldier in the British

army, under General Burgoyne, was
made a prisoner of war on the 17th of

October, 1777. and was never exchanged,
but not being confined, he voluntarily

continued his residence in this com-
monwealth until the present time, 1824.

It was held, tliat he was a citizen.

Cummint/ton v. Sprinpfield, 2 Pick. 394.

6. So, of one born in England, who de-

serted from the same army, and had
ever since resided in this common-
weal ih. lb.

7. Under the statute of the United States,

passed April 14, 18 »2, providing that

the children of i)ersons, who were then
or had been citizens of the United
States, should, though born out of the

limits of the United States, be consid-

ered citizens, it was held, that the child

of a father who was a citizen of the
.United States after the treaty of peace
with Great Britain, by which the inde-
.peadcnce of the United States was ac-

knowledged, and after the adoption of
the constitution of the United States,
was not an alien, although born with-
out the limits of the United States.
Charles v. Moiison and lirimfield ManuJ.
Co., 17 Pick. 70; Methuen,^A2'^.

See K.\TABLE Polls, 5, 6, 7, 8, 9.

AMENDMENT OF RECORD.
See Record, 4; Town Clerk, 3, 4.

AMENDMENT OF RETURN.
See Mayor and Aldermex, 3, 6.

APPORTIONMENT.
See Right of Representation, 7, 8, 9, 10.

ASSESSORS.

See Action, 4
;
Electors, II, 2.

ASSESSORS, CERTIFICATE OF.

See Evidence, 3, 4, 5, 6.

BALLOT.

1. A piece of paper, given in as a ballot,

having the name of a candidate written
upon it twice, cannot be severed and
counted as two votes. Cambridije, 3.

2. A piece of paper, having tlie same name
written upon it twice, constituting two
ballots not separated, is, it seems, to Le
considered and counted as one ballot.

Hopkinton, 26
;
Ashjield, 583.

3. In order to constitute an election, the
candidate voted lor must receive the
votes of a majority of the electors; and
where an election is made by a general
ticket, each ballot is to be counted as
one vote, in dctennining the whole num-
ber of votes, although it do not bear
upon it as mxny names as there are
members to be chosen. Charlestotcn,

I 167 ; Ca.se of William B. Adams, 267
;

j

Barre, 365.

4. An election for the choice of represent-
ative being held at the same time with

i an election for register of deeds, votes,

I

bearing the names of persons not resi-

j

dent in the town, and with the words
j

" for register of deeds" thereon, if de-

I

posited in the box appropriated for the
1

reception of votes for representative, arc
I not, it seems, to be counted in making
i up the whole number of votes given in

I

for representative. Case of Thomas
1 Xnsh, //•.,439.

I 5. Where a meeting was held, for the

!

election, at the same time, of governor,
I lieutenant-governor, and senators

;
rep-

J

resentative in congress ; and represent-

j

ative in the general court ; and three

I

.separate boxes, properly labelled, were

j

provided for the reception of the votes
;

;
it was held, that a ballot marked for

]

'* representative to congress," and de-

I

scribing the candidate as an inhabitant

]

of another town, found in the box ap-

i propriated to the votes for rcpresenta-
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tive in the general court, could not be
counted to make up the whole number
of votes given for the latter. West
Newbury, o94.

6. Printed votes are written votes, within

the meaning of the provision in the con-

stitution, that " every member of the

house of representatives shall be chosen
by written votes." Henshatc v, Foster,

9 Pick. 312.

See ExvELOPE, 6, 7, 8, 9 ;
MeetixcVIII.,

4, 10.

BALLOT-BOX.
|

It is the duty of every town to provide it-

self with proper ballot-boxes. Somer-
set, o76.

See Action, 2
;
Meeting, Y., 17 ;

Till.,

8,9, lo.

BALLOTING.
1. "Where a greater number of members,
than a town is entitled to send, is elect-

ed by a general ticket, at one balloting,

the election of all is void ; but where
the members are chosen at separate bal-

lotings, the elections of those only, who
are elected after the constitutional num-
ber has been chosen, are void. Danvers.
49

;
Westminster, 63 ; West Springfield,

64 ; Bat/}, 73 ;
Dighton, 74 ;

Oxford, lb ;

Sutton, SO; Boston, 93; Bclchertown,
103

;
Milton, 146

;
Sutton, 154

;
Maiden,

293.

2. A warrant was duly issued and served
for a meeting for the choice of three
representatives. Afterwards a second
warrant was issued for a meeting, on the
same day, for the choice of a foxirth, of

which less notice was given than was
usual iu the town. Four representa-
tives were chosen at successive ballot-

ings. It was held, that there was no
legal notice of the second warrant, and
that the election of the person last

chosen was void. York, 139.

3. A town, entitled to send ^//rec represent-
atives, voted to send four, and proceed-
ed to elect four at separate ballotings :

The election of the last chosen was ad-
judged void, and a question raised as to

the validity of the election of the first

three chosen. Sutton, 154.

4. "Where there were several ballotings at

one election, which was controverted,
and the last balloting was proved to

have been ineffectual, the member was
allowed to show, that he was in fact

elected at one of the other ballotings.

Nor'Mrid(je, 373.

See Meeting, YI., 9 ; YIL, 8, 13.

BOUNDARY LINES OF COUNTIES.

The legislature have constitutional power
to change the boundary lines of coun-
ties, for all purposes for which counties

are established, except that of constitut-

ing senatorial districts. Opinion of the

Justices, 634.

j

BRIBERY AND CORRUPTION.
I "Where several individuals, with a view to

induce a town to elect six representa-
I tives, being the whole number to which

it was entitled, of a particular party,

,
gave a bond, for the use of the inhabit-

ants, conditioned that the whole ex-

pense of such a representation should

not exceed the pay of two members ; an
election, made under such circum-

stances, was held void, although the

j

members elected had no agency in pro-

I curing such bond to be given. Glouces-

ter, 97. See also Sirtlon, 8'J.

See Treating.

BURDEN OF PROOF.

On the trial of a party indicted for wilfully

giving in a vote at an election, knowing
him.self not to be a qualified voter, when
the only question is, whether he had re-

sided in the town where he voted six

months next preceding the election, evi-

dence that he had resided in another

town, until within seven months of the

election, does not put upon him the bur-

den of showing that he had changed his

residence, but the burden of proof re-

mains on the commonwealth. Ccm-
monwealth v. Bradford, 9 Met. 268.

See DoMiciL, 15; Member, III., 2.

See Meeting
BER Elect, 2

BY-LA-W.

IIL, 4, 6; YI. Mem-

CENSUS, DECENNIAL.

See Right of RErRESENTATiox, 8, 9, 11.

CERTIFICATE.

1. Where a town and district, or two
towns, are united, by an act of the legis-

lature, for the purpose of electing repre-

sentatives, the certificate of a member
must be signed by a majority of the se-

j

lectmen of both, or it will be void :—If,

' in such case, it be proved, that the se-

I

lectmen of one improperly refused to

j

sign the certificate, the house has power,

I

bv the general provision of the stat.

I
n95, c. 55, j 1, (Rev. Sts. c. 5, ^ 8,) to

i

give validity to any certificate, which
shall be " to their acceptance." Lanet-

I borourjh and Xew Ashford, 125.

I

2. Where the return of a representative,

elected by the votes of a town and a dis-

trict annexed to it for the purpose of
electing representatives, was signed by
the selectmen of the towr\ only, the
house directed the member to procure a
certificate of the selectmen of the dis-

trict. LoneshoTough and Xt-ic Ashford,
183.

3. Three members being returned, and the
selectmen having certified in the return,
that two of them were duly elected, and,
in relation to the third, a statement of
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facts, upon which they referred to the
house the question whether such mem-
ber was duly elected, the house there-

upon instituted an inquiry into the
validity of the election. AtUeborov-jh,

4. Where two selectmen only, out of three,
were present at an election, it was held,
that a certificate, signed by one of them
(the other beinf* the member chosen)
and the absent selectman, was " to the
acceptance of the house." Berkley, 257.

5. The certificate of the selectmen of a
town, in the form prescribed by law, of
the election of a member therein, on
some one of the days within which an
election may take place agreeably to the
constitution, is sufficient to entitle the
member so returned to his seat ; and
cannot be invalidated by any certificates

of other town officers, or by copies of
the town records. Report on'Ctrtificaics,

347.

6. A certificate or return is insufficient,

which does not specify the year in which
the election was made, or the certificate

given. lb.

7. The date of the certificate is not ma-
terial, provided the election therein re-

cited appears to have been held on the
proper day. P).

8. The omission of a return on the certifi-

cate, that notice was given of the elec-

tion, and the person elected summoned
to attend, is not sufficient to prevent
the member from taking and holding
his seat. lb. ; Report, \c., 541.

9. If there are but three selectmen in a
town, and one of them becomes incom-
petent to act, and a second is elected
representative, the third may certify

the election, and the member himself
may sign the certificate, even after he
has taken his seat, and his return has
been controverted fcr want of a proper
certificate. Belchericncn, 421.

See Electiox, 7: Mayor and Aldermen ;

Record, 4 ;
Retcrx, 4, 5.

CHAPLAIN IX THE ARMY OF THE
UNITED STATES.

See Members, IV., 10.

CHECK UST.

See MeetixcVI., 5, 11 ; Meeting, VII.,

7, 10, 11, 12, 13, 18, 19.

CITIZEN.

See Alien
;
Member, II., 3.

COLLECTOR.

The validity of an election is not affected,

by a neglect of the collector, to make a
return to the selectmen, of the names of
persons paying taxes, agreeably to the
requisition of the statutes of 1822, c. 104,
k 2 and 1833. c. 102, f 1, (Rev. Sts. c. 3,

COMMISSIONER.
See Practice. G.

COMMISSIONER OF BANKRUPTS.
See Member, IV., 8.

COMMITTEE.
See Practick, 10.

I COMMONWEALTH v. MATOR AND
i ALDERMEN OF LOWELL, G74.

CONSTABLE, CERTIFICATE OF.
See Evidence, 2.

CONTEMPT.
See Member, I., 6.

CORPORATE RIGHT.
See Meeting, VII., 3, 4, 5, 6; Right of
Representation, 3, 4, 6.

COUNCIL.
Members of the house of representatives
may constitutionally be elected to the
council. Opinion of the Justices, 245.

CRIME, DISQUALIFICATION BY
REASON OF.

See Falmouth, 20.5, Ao/tf.

CUTTING AND SEVERING OF
VOTES.

See Meeting, VIII, 2, 4.

DEATH OF MEMBER.
See Member Elect, 2.

DEBATE.
See Meeting, VII., 1, 2, 3, 4. 5,6; Priv-
ilege.

DECLINING OF MEMBER.
See Member Elect, 1 ; Case of Christo-
pher Gore, Note, 29.

DEPOSITIONS.
See Evidence, 10

; Practicb, 6.

DEPUTY COLLECTOR OF THE CUS-
TOMS.

See Member, IV., 12, 13.

DEPUTY' MARSHAL OF THE UNI-
TED STATES.

See Member, IV., 5.

DEPUTY POSTMASTER.
See Member, IV., 9.

DISORDERLY' BEHAVIOR IN
TOWN-MEETING.

1. An indictment lies at the common law
frr disorderly behavior in town-meet-
ing. Common tcealth x. Hozey, 16 Mass.
385.

2. The penalty imposed by the statute of

1785, c. 75, '^6, (Rev. Sts. c. 15, f 130,)

for disorderly behavior in town-meet-



INDEX. 733

ing does not attach, unless the offender

persists in such behavior after notice

from the moderator, and does not with-

draw from the meeting after being di-

rected so to do by the moderator, lb.

DISTRICT.

See Towx and District.

DISTRICT ATTORNEY OF THE UNI-
TED STATES.

See Member, IV., 3,

DOMICIL.

1. A citizen of Vermont, having resided in

a town in this state ten years, and having
j

paid taxes more than five years, acquired
j

a settlement in such town, although he I

left his wife and children upon his farm '

in Vermont, and occasionally visited

them there, and once tarried with them
five or six months during the term. Cam-
b7-idge V. Charlestown, 13 Mass. 501.

2. Where a citizen, having lived many
years at W. in the county of M., pur-
chased and furnished a house at B., in

j

the county of S., and afterwards with his '

family, spent his summers at his house
in W., where he continued to pay his
taxes, and his winters at his house in B.,
and died while so residing in B. ; it was
held, that he was an inhabitant of VV.,

within the meaning of st. 1817, c. 190,

and that the probate of his will might be
taken in the county of M. Harvard Col-
lege v. Gore, o Pick. 370.

3. A-domicil, being once fixed, will contin-
ue, notwithstanding the absence of the
party, until a new domicil is acquired.
JuDiison V. Ilapc/ood, 10 Pick. 77.

4. The intention to abandon a domicil, and
actual residence at another place, if not
accompanied with the intention of re-

maining there permanently, or at least
for an indefinite time, will not produce
a change of doiiiicil. lb.

o. If a person domiciled here removes to

another state, for the purpose of avoid-
ing the effects of pecuniary embarrass-
ments, and to entitle himself to sue in the
courts of the United States, but intend-
ing to return to his family after having
accomplished his object, he cannot be
considered as having removed his domi-
cil. lb.

6. The domicil of a wife follows that of her
husband. Greene v. Greene, 11 Pick.
410.

7. For some purposes a man may have two
domicils. lb.

8. A person is legally taxable, for personal
property, in the town of which he is an
inhabitant when the tax is assessed ; but
his election, to pay such tax in one town
rather than in another, is only one cir-

cumstance bearing upon the question of

his actual habitancy, and must be taken
in connection with the other circum-
stances of the case, in order to deter- '

I

mine where he is legally liable. Lyman
I v. Fiske, 17 Pick. 231.

9. Every person must have a domicil some-
' where. A person can only have one

domicil, for one purpose, at one and the
same time. Abim/ton v. North Bridge-
water, 23 Pick. 170.

10. Where the boundary line between the

towns of R. and N. B passed through a

dwelling-house in such a direction, that

that portion of the house which was in

N. B. was sufficient in itself to consti-

tute a habitation, while the portion in

R. was not sufficient for that purpose,

it was held, that a person, by occupying
such house, acquired a domicil in N. B.
lb.

11. It seems, that if, in such case, the line

had divided the house more equally, the
fact that the occupant had habitually

slept in that part, which was in N. B.,

would be a preponderating circumstance
to show that he was domiciled in that

town, and in the absence of other evi-

dence, would be decisive of the ques-
tion. 76.

12. In an action to try the question wheth-
er the plaintiff, who had left the country
with his family, was liable afterwards to

be taxed as an inhabitant of the place of

his former residence, a letter from him
to his agent in that place, expressing
his intention to reside abroad perma-
nently, is admissible in evidence, if writ-

ten before he knew that a tax had been
assessed upon him, though written after

the assessment; otherwise, it seems, of

such a letter written after he knew that

he was taxed. Thorndike v. Boston, 1

Met. 242.

13. A citizen of Boston, who had been at

school in the city of Edinburg when a
boy, and formed a predilection for that
place as a residence, and had expressed
a determination to reside there, if he
ever should have the means of so doing,
removed with his family to that city, in

183G, declaring, at the time of his depart-
ure, that he intended to reside abroad,
and that if he should return to the Uni-
ted States, he should not live in Boston.
He resided in Edinburg and vicinity, as

a housekeeper, taking a lease of an es-

tate for a term of years, and endeavored
to engage an American to enter his fam-
ily for two years, as instructor of his

children. Before he left Boston, he
made a contract for the sale of his man-
sion house and furniture there, but
shortly after procured the contract to

be annulled, (assigning as his reason
therefor, that in case of his death in

Europe, his wife might wish to return
to Boston,) and let his house and furni-

ture to a tenant. It was held, that he
had changed his domicil, and was not
liable to taxation as an inhabitant of
Boston, in 1837. Thorndike v. Boston,
1 Met. 242.

14. A native inhabitant of Boston, intend-
ing to reside in France with his family,
departed for that country in June, 183i^,
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and was followed by his family about
three months afterwards. His dwelling-
house and furniture were leased for a
year, and he hired a house for a year, in

raris. At the time of his departure he
intended to return and resume his resi-

dence in Boston, but had not fixed on
any time for his return. He returned in

about sixteen months, and his family in

about nine months afterwards. It was
held, that he continued to be an inhab-
itant of Boston, and that he was rightly
taxed there during his absence, for his
person and personal property. Sears v.

Boston, 1 Met. 2o0.

15. B., an inhabitant of the town of G.,
conveyed his farm on the 1st of April,
and afterwards resided a short time in

the house of S., in said town, and on the
27th of April went with his family to

the town of T., and remained there in

the house of his brother, until several
days after the 1st of May, He and his
family were afterwards in G. most of the
time, until the 27th of May, when they
removed to Illinois. In a suit to recover
a tax assessed on B. by the assessors of
G., it was held, that, for the purpose of
showing that he had changed his domi-
cil before the 1st of May, he might give
in evidence his declaration, made to S,

about three weeks before he went to T.,
that he should leave G. before the 1st of
May, and remove, with his family, to T.
to reside at his brother's, and make his

house a home until he should go to Illi-

nois. It was held also, that the burden
of proof was on B., to prove that he had
changed his domicil before the 1st of
May. Kilhurn v. Bennett, 3 Met. 199.

16. Whether a person, removing from one
town to another, intends to change his

residence, is a question of fact, and not
of law. Fitchburg v. Winchendon, 4
Cush. 190.

17. A removal from Boston with one's
family, just before the 1st of May, raises

a strong presumption of a change of in-

habitancy, but that presumption may be
rebutted by evidence of the intention of

the party so removing. Case of Eai})h
W. Ilohnan, 647.

See BuRDEx of Proof
;
Member, II., 4,

5, 6, 7, 8
;
Students, &c.

DOUBLE RETURN.
See ITopkinton, 26, and Note ; Harwich, 38

;

Troy, 56.

DWELLING-HOUSE.
See Domicil, 10, 11.

ELECTION.

1. An election, effected by illegal votes, is

not confirmed by a subsequent refusal of
the meeting to reconsider the choice.
Chesterfield, 7.

2. Wnere a meeting, which was held for

the choice of a representative, and at

which an election was effected, was ad-
journed to another day ; and at the ad-
journment, it was voted to reconsider
the votes passed at the previous meet-
ing " respecting the choice of a repre-
sentative ;" it was held, that the election

was not thereby invalidated, although
the first meeting was very thinly at-

tended, and at the adjournment a much
larger number of the inhabitants was
present. Paxton, 20.

3. When an election has been legally

made, it cannot be superseded or in-

validated by another tlcction made at a
subsequent meeting. Ilopkivton, 26.

4. A town having a right to send two
representatives, at a meeting called to

elect a person to represent the inhabi-

tants in the general coiirt, elected a

member, and then voted to choose an-
other, and thereupon elected a second;
the election of the latter was held good,
Harvard, 59.

5. The election of a member, at one meet-
ing, cannot be surperseded, by an elec-

tion of another, at a second meeting.
Dresden, 151.

6. An election, made after a vote not to

send, does not become valid, by a recon-
sideration of that vote after such elec-

tion. Wimlow, 201.

7. The return of a member having stated
that he was chosen " by the minor part
of the electors present at the meeting,"
and it appearing that the election took
place after a vote not to send, which
had not been reconsidered, the election

was held void. Case of Moses S. Fear-
ing, 231.

8. An election, which takes place after a
vote that the meeting be dissolved, and
a declaration thereof made to the meet-
ing by the presiding officer, is void.

Chelsea, 474.

9. The fact, that a person who claims to
have been elected a representative at a
meeting, at the close of which the pre-
siding officer declared that no choice
had been effected, was a candidate for

the same office at a subsequent meet-
ing, cannot impair any right acquired by
him at the former meeting. Case of
James M. Freeman, 543.

See Envelope, 3, 4, 5 ;
Meeting, YL,

8, 9; Practice, 1, 9, 11, 13; Votes,
Whole Number, &c.

ELECTORS, QUALIFICATIONS OF.

I. As to Residence.

II. As to Payment of a Tax.

I. Residence.

1. Of the qualification of electors as to resi-

dence. Weston, (il ; TV t'.s7o/j, 78 ; Con-
cord, 85 ;

Spencer, 178 ;
Methuen, 428.

2. Persons residing on lands purchased by,

or ceded to, the United States, for navy
yards, arsenals, <S:c., in this common-
wealth, the state only reserving concur-

rent jurisdiction, as to the service of

process therein, are not liable to taxa-
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tion, and do not by such residence
}

acquire any elective franchise, legal set-

tlement, or ri^ht to the beneht of com- '

mon schools, as inhabitants of the towns
in which such territory is situated.

;

Opinion of the Justices, 4:16.
|

3. The intention of a voter, testified to by
j

himself, as to his residence, is to be
,

taken as conclusive, unless impeached,
j

Dartmouth, 46 ).
'

4. P. removed from Dudley to "Webster, in 1

October, 1842, and was employed in

Web-ster up to the time of the election

in 1843, intendins^ during all that time
to remove his family to W., as soon as

he could find suitable accommodations
for them. He did not in fact remove
them before August. 1843. It was held,

that he was not a legal voter in AV'eb-

ster at that election. Webster, 526.

0. A person having his permanent house
in one town, and being legally qualified

to vote in such town at the election of

public officers, is not disqualified by a

temporary absence in another town, and
being there admitted to vote. Lincoln
V. Hapgood, 11 Mass. 3-59.

G. An ele'ctor of representative in congress
must have had his home one full year
previous to the election in the town in
which he would vote. Williamsy. Wkit-
inj, 11 Mass. 424.

II. Payment of a Tax.

1. Where a person, who was in possession
of real estate of the yearly value of

from twelve to fifteen dollars, to which
he had no legal title, had received as-

sistance from the town, for the support
of a minor child who was an idiot, and
bad also, for that reason and on account
of his poverty, been exempted from tax-

ation for several years, it was held, that

he was not qu;!.!ified to vote in the elec-

tion of representatives. Berkhy, 2-57.

2. Assessors have no authority, under the
tax acts, arbitrai'ily to exclude aged and
poor persons from the right of votin?:,

by an omission or abatement of their

taxes. Such omission or abatement
must be with the consent, expressed or

implied, of the person who is omitted
to be taxed, or whose tax is abated.
Opinion of the Justices, 28-5.

3. Persons whose taxes, " by reason of

age, infirmity, or poverty," are abated,

or who, for those reasons, are omitted
to be taxed, by the assessors, are not
••citizpns exempted by law from taxa-

tion," within the intention of the 3d
article of the amendments to the consti-

tution
;
and, therefore, are not entitled

to vote without paying taxes. lb.

4. If such persons have, in fact, paid no
tax, assessed within two years next pre-

ceding any election, they are not en-
titled to vote therein, though such non-
payment is occasioned by an exemption
or abatement, under the discretionary
aut 'iority of the assessors. lb.

5. But if they have paid any tax, assessed
within two years previous, they are en-

titled to vote in any election for gov-
ernor, lieutenant-governor, senators,
and representatives. lb.

6. Where the right of an elector, to vote
at an election of representative on the
9th of November, 183-5, wai called in

question, on the ground that he had not
paid the requisite tax ; and it appeared,
that such elector had not paid any coun-
tv tax assessed in the year 1834 or in

183-5, previously to the day of the elec-

tion ; but it did not appear, that no
I county tax was assessed between the 9th
!

of November, 1833, and the assessment
of taxes for 1834 ; it was held, that the

' evidence produced did not cover the
I whole term of two years next preceding

the day of the election, and did not in-

I

validate it. New Marlbototig/i, 323.

j

7. The assessors of a town have no legal
authority, after the assessment of a
general tax has been made, and com-

, mitted for collection, to assess a poll or

I

other tax on any person otherwise quali-

j

fied, for the purpose of enabUng him to

I
vote at any election ; nor will the pay-

I ment by any person, of the tax so as-
' sessed, qualify him to vote, under the

[

provisions of the constitution. Opinion
of the Justices, 343.

8. in towns where no state or county tax
is assessed, the inhabitants are never-
theless entitled to vote in the election
of state officers. Report of the Com-
mittee on the JiuUciary, 414.

9. A person over seventy years of age, who
is the owner of taxable property, which

! the assessors, in their discretion, exempt
from taxation, on account of the age
and poverty of the owner, is not en-
titled to vote, within the exception con-

I

tained in the third article of the amend-
j

ments to the constitution ; otherwise
of a person more than seventy years of
age, who not being possessed of taxa-
ble property, would be assessed a por-
tion, but for the exemption therefrom

' by reason of age. Report of the Commit-
tee on the Judiciary, 413

;
Sharon, 502.

10. Persons, who have been exempted

i

from taxation on account of their pover-
tv, under the provisions of the eighth
clause of the 5th section of the Rev.
Sts., c. 7, and st. 1843, c. 87. 1, for

two successive years before their arrival
at the age of seventy, are not entitled

j
to vote in the election of governor,

j

lieutenant-governor
,
senators, and repre-

sentatives, under the third article of the
amendments to the constitution, as per-

I

sons exempted by law from taxation.
Opinion of the Justices, 535.

j

11. Payment of a state or county tax,
within two years next preceding the
election of governor, &c., by one who
is in other respects a qualified voter, en-
titles him to vote at such election, al-

though such tax was illegally assessed
upon him. llumjihrcy v. Kinr/nian, 5
Met. 162.

12. Though a tax, which is assessed upon
one person, is paid for him by another,
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without his previous authority, yet if he
j

recognizes the act, and repays or prom-
ises to repay the amount, on the ground,

|

that such person acted as his agent, he i

thereby acquires the same right to vote
j

as if he had paid the tax with his own
|

hand. lb.
j

See Methuen, 428 ; Ashfeld, 582 ; Pauper ;
|Pecuniary Qualification ; Prac-

tice.
ENVELOPE.

1. It seems, that, under the statute of ISol

,

c. 226, if an unsealed envelope is found
in the ballot-box, the presumption is to

be, till the contrary appears, that it was
properly sealed, when deposited ; but if

an envelope is unsealed when deposited,
the vote in it is to be rejected. North
Chelsea, G14.

2. A vote for representative, since the sta-

tute of 1851, c. 226, cannot legally be
counted, unless it is enclosed in an en-
velope, lb.

3. If some of the votes given in at an
election for representative are not taken
from the envelopes and counted, the
election will not be thereby atlectcd, pro-
vided it is admitted or proved, that the
member elected received a majority of

all the votes. Chester, 664.

4. Where the selectmen, after counting the
ballots given in at an election for repre-

sentative, and declaring that an elec-

tion had been effected, subsequently
found among the used and broken enve-
lopes two additional ballots for repre-
sentatives, and thereupon counselled
together, added the votes so found to

the count, and declared that no election

had taken place; it was held by the
house, that such ballot.s ought not to

have been counted. Sunderland, 657.

6. Where an election was controverted,

on the ground, that the votes in un-
sealed envelopes were rejected, which,
if they had been received, would have
prevented an election : and the commit-
tee on elections reported thereon, that

the number so received was not certain-

ly proved ; that they were not examined
until more than an hour afterwards,

during which time, they were out of the

custody of the selectmen ; that onlv
three were certainly proved to have been
received, one of which was unsealed
when deposited, and two unsealed enve-

lopes which were examined contained
votes for the sitting member ; it was held

by the house, that such election was
valid, llopkinton, 654.

6. Whether ballots found in envelopes that

have been used, opened, and thrown
away, and carried from the meeting, can
be counted

—

Qufcre. Bolton, 650.

7. Whether a separate ballot, found in an
envolope, containing a ballot for gover-
nor, lieutenant-governor, and senators,

but, without any designation of the
office for which it was intended, can be
counted as a vote for representative

—

Qucere. lb.

1. Whether the ballots contained in un-
sealed envelopes are to be counted as
votes

—

Quaere. lb.

. Where three representatives were to be
elected, and the votes for governor, lieu-
tenant-governor, senators and repre-
sentatives, properly designated, were
deposited in the ballot-box, in envelopes,
agreeably to the provisions of the sta-

tute of 1851, c. 226, ^ 1 ; and in one
envelope, a vote for governor, lieutenant-
governor, senators, and two representa-
tives, was upon one piece of paper, and
a vote for one representative upon an-
other

;
and, in another envelope, a vote

for three representatives was on a sepa-
rate piece of paper; it was heM, that
each of these envelopes was properly
counted as a ballot, containing votes
for governor, lieutenant-governor, and
senators, and for three representatives.
Danvers, 618.

EVIDENCE.
1. The statements of a member, made in

his place by direction of the house, re-

ceived as evidence. Vassalborow/h, 6.

2. The certificate of a constable, of the
warning of a meeting for the choice of
a representative, was held to be conclu-
sive evidence of such warning. IVo-
burn, 7.

3. The qualification of a member, as to
property, being called in question, was
allowed to be proved by the certificates

of the selectmen and assessors of the
town. Shelburne, 62.

4. The validity of an election being ques-
tioned, on the ground, that the town
did not contain a sufficient number of
ratable polls to entitle it to two mem-
bers, a certificate of the assessors, cor-
roborated by the selectmen, as to the
number of ratable polls therein on the
first of May preceding the election, was
admitted as evidence of the requisite
number. Wcsttninster, 63.

5. Where an election w.i.s questioned, on
the ground of a delicieney of ratable
polls, it was held, that the certificates of
the assessors, or the tax bills of the year
next preceding the election, were ad-
missible as ptiniu facie evidence of the
number. Resolution of the House. 64.

6. Assessor's certificate is presumptive ev-

idence of the requisite number of ratable
polls. Medford, 76 ; liaijmond, 82.

7. An election being controverted on the
ground of an insufficiency of ratable
polls, and the selectmen having neg-
lected to furnish the petitioners with a
list of the polls, agreeably to an order
of the committee on elections, the elec-

tion was invalidated, on presumptive ev-

idence of the insufficiency. Difihtoji, 74.

8. Where an election was controverted on
the ground of a deficiency of ratable
polls, and the member neglected to fur-

nish the petitioners with a list of those
persons whom he considered as ratable

polls, agreeable to the requisition of the
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committee on elections ; the election was
adjudijed void, on prima facie evidence
of the insurticiency. Be'chertorcn, 103.

9. The declaration of a voter, whose right
to vote was in question, made alter the

election, and when he was not under
oath, that he voted for a particular indi-

vidual, was held not to be sufficient evi-

dence for whom he voted, on an inquiry
into the validity of the election. Drc:-
den, 201.

10. Depositions are not admissible in evi-

dence, to invalidate an election, unless
the member whose right is in question
has been notified of the intention to

take them, or was present at the taking
thereof. Seic Marlborough, 323.

11. The certificate of a town clerk is not
evidence of the time during which the
poll at an election was kept open. lius-

sel/, 522.

12. It seems, that a certificate of the se-

lectmen and clerk of a town, stating
what occurred at a meeting at which
they othciated, is not e\-idence. IVil-

liarnsfoioi, 526.

13. Where, in the trial of an indictment
for illegal voting at a ward-meeting in

the city of Boston, a copy of the record
of the proceedings of that meeting, kept
by the clerk of the ward, was read, to

show that such proceedings were illegal,

and oral testimony was offered to prove
the same; it was 'h:ld, that such test -

mony was inadmissible, because the
record was the best evidence of the
fact. Co-t'tnonvcealthx. ira/Zoce, Thach.
Cr. C. 592.

14. An allegation, in an indictment for

illegal voting, SiC, that a meeting of
the inhabitants of the town of A. was
duly holden, is proved by evidence that

a meeting of the inhabitants of A. who
were qualified to vote, was duly holden.
Commomcenlth v. Shnw, 7 Met". 52.

15. When the warrant for a town-meeting,
and the return thereon, are inserted in

the town records, with the proceedings
of the town at the meeting, those re-

cords are evidence of the holding of the
meeting, and the original warrant need
not be produced. lb.

See Age; Domicil, 8, 11, 12, 15; Elec-
tors, I ,3; IxELiGinLE Candidates, 1;

Mayor and Aldermen, 4. 5, 6 ; Oath ;

Practice, 3. 6, 14, 16, 17, 20; Record,
1. 2, 3, 4 ; Right of Representation,
11: Selectmen, 6; Voting, Illegal,
4, 8, 9.

EXCLUSION FROM THE HOUSE.

See Members, I., 5, 8, 13.

EXPENSES.

The expenses of the •* Ashfield Election
Case" paid out of the public treasury,

587.

EXPULSION.

See Membek.<;, I., 4, 10.

93

FACT, QUESTION OF.

See Domicil, 16; Selectmen, 5.

FALSE ANSWER.
See Variance; Voting, Illegal, 7.

I

FORGERY.

I

See Member, I., 13, 14.

i FOURTH MONDAY OF NOVEMBER.
Sae Meeting, I. ;

III., 4; IV., 3; VII.,
17.

FREEDOM OF SPEECH AND DE-
BATE.

See Privilege, 2, 3, 4, 5.

GENERAL TICKET.

See Ballot, 3 ; Balloting, 1.

ILLEGAL VOTES.

See Election, 1 ;
Votes, Reception

OF, &c., 1, 2, 3, 4, 5, 6.

j

IMPEACHMENT.

I

See Member, I., 12.

I

INDICTMENT.

See Disorderly Behavior, iSrc, 1 ; Evi-
dence, 13. 14; Mayor and Alder-
men. 1,4; Members, I. ; Selectmen, 6

;

Variance ; Voting. Illegal, 4, 7, 8.

See also Supplement, 674.

INELIGIBLE CANDIDATES.

1. Where there are two persons in a town,
of the same name for which votes are
given, one of whom is constitutionally
eligible, and the ott,er not so. and the
former is admitted to be the person for

whom the votes are cast, the votes will

be presumed to be intended for him.
Lynn, 236.

2. Whether votes for persons, not eligible

as representatives, can be considered
and counted as votes, in determining
the whole numbei cast

—

Quare. Attle-
borou-jh, 254.

3. A vote for a cindidate who is constitu-
tionally ineligible is not to be counted.
Somerset, 6~G.

4. On the practice of the senate and house,
when electing to cert.un olliccs, in joint
ballot, of rejecting votes for ineligible

persons. See Report of the Committee
on Elections, 496.

See Members, 1., 3, 3, 8, 12, 13, 14, 15.

INHABITANCY.

See Domicil ; Electors, I. : Members,
II.

JUDGE OF THE DISTRICT COURT
OF THE UNITED STATES.

See Members, IV., 4.
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JUDGE OF PROBATE.
See Membeus, IV., 7.

JUSTICE OF THE PEACE.

See Towx-Meetixo, &c.

LARCENY.
See Membeus, I., 1.5.

LANDS CEDED TO THE UNITED
STATES.

See Electors, I., 2.

LEGISLATURE, CONSTITUTIONAL
POWER OF.

See Right of Repkesentatiox, 7, 8, 9,

10.

LITERARY INS l'ITUTIONS.

See Students, S:c.

MAJORITY OF VOTES.

Sep Ballot, 3; ExTEi.orE.S; Meetixo,
VIII , 3,5; Votes, Reception of, Jtc,

1, 2, 4, 5, 6, 7, S.

MAKING CERTAIN A VOTE.

See Meetixo, VII., 7. 8, 9; Moderator.

MAYOR AND ALDERMEN.
1. Under the statute of 1833, c. 68, (Rev.

St9. c. 4. § II,) and the iwcnty-third
chapter of the charter nf the city of
Boston, it is an indictable ofience for

the in.iyor and aldernion of the city to

omit, through carelessness, to return any
votes cast at an election of a memtier of

consul ess in said city. (^ommomreaHh v.

Mayur tind Alderman of Boston, Thach.
Cr. C 29S.

2. Under the sts. of 1833, c. G8 and c. 141,

and the tsventy-third section of the char-

ter of the city of Boston, the mayor and
aldermen of the city may make up their

certificate of voies cast at an election of

a memt)er of congress in said city, at

any time wittiin ten days after the day of

the election. 76.

3. Where the mayor and aldermen of the

city of Boston had returned a certificate

of the votes cast in said city, at an elec-

tion of a member of congre>s, to the
governor and council, and be'ore ten

days after the day of the eleclion had
elapsed, an error in such return was dis-

covered ; it was held, that, under the

city ch:irter. and the statutes of 1833, c.

G3 and c. I ll, the return might be amend-
ed at any time within the ten days. Ih.

4. Where, in the trial of an indictment
acainst the mayor and aldermen of the

city of Boston, for neglect in omitting to

return certain votes to the governor and
council, which were cast in said city, at

an election of a member of congress, it

appeared, that, after one certihcate of
the votes had been returned, an error

had been discovered therein, and an

amended certificate returned which had
been rejected by the governor and coun-
cil, and retained by them unopened

;

it was held, that such rejected certificate
was admissible, and should be taken
from the secretary of the commonwealth
and opened by the court. lb.

5. In such case, it was also held, that the
report of the committee of the governor
and council, to whom such amended
certificate had been referred, was legal
evidence of the existence of the second
certificate, and of the time of its deliv-
ery and rejection. 76.

6. Tlie mayor and aldermen of the city of
Lowell having declined to correct a mis-
take, in the statement of votes for repre-
sentatives returned from one of the
wards therein, on being furnished with
an amended return by the ward officers

;

but, having adjudged, that no election
had been eff'^'cted, and thereupon or-
dered a new election ; and it appearing
that upon the corrected return, an elec-
tion did in fact take place, the house
admitted the members so elected. Case
of James K. Fclhirs and others, 639.

See also Commonwealth v. Ayer and others,

SuprAemenl, 674.

See Record, 4.

MEETING FOR ELECTION.

I. Tt'tne of.

II. Warrdr.t for.

III. Notice of

.

IV. Adjotirnment of.

V. Ojmxin-i and Close of Poll at.

VI. Proccedinys at
VII. Conductinff of.

VIII. Rectivhup, Sorting, Countiuj,
and Declaring the Votes.

I

I. Time of.

1. Where a meeting was held on the second
Monday of November, for the choice of
representative, iScc., at which tpeeting it

i

was voted not to send, and then the
:

meeting w;is dissolved ; and the select-

men, at the written request of the re-

j

quisite number of the freeholders, called

, another meeting for the choice of repre-

j

sentatives, on the fourth Monday of

I

November, at which meeting an election
was effected; it was held, that, by the

' proceedings of tlie first, and the request
for the calling ot a second meeting, stich

j

a second meeting was made " neces.sary

1

for the choice of representatives," within
! the meaning of ihe tenth article of the

amendments to the constitution. East
Bridieirafcr, 272 ; Gil', 274.

2. Where an election took jjlace on the
i second Monday of November, and the
i member elect declined the office, and no-

tified the selectmen thereof, it was held,

tliat a second meeting for the choice of a
representative had thereby become ne-
cessary, and might be lawfully held on
the fourth Monday. Bedford, 351 ; See

also iSup2}lcment, 717.
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3. It is no objection to an election on the
fourth. Monday of November, that the
meetinpf on the socond Monday was ad-
journed to the next day, but was not
adjourned attain to the next succeeding i

day, Braintree. 39.5.

4. Where, in the warrant for a town-meet- I

ing on the second Monday of November,
the subject of a choice of representative

\

is wholly omitted, this is a sufhcient '

cause for calling; a meetins: for thp choice
of representative on the fourth Monday.
Erving, 5J8.

0. It is not necessary to the validity of a
meeting for the election of a representa-
tive, on the fourth Monday of Novem-
ber, that a petition should be previously
presented to the selectmen to Cdll the
same, or that they should state any rea-

son, at the opening of the mee'in?. for

having called it. Otis, mo; Gill, 2'ii.

See Members Elect, 2.

II. "Warrant for.

1. "Where a meeting for the choice of a rep-
resentative was held under a warrant
containing only one article, namely, " to

choose a representative," it was held,
that the town had no authority to vote
not to send a representative, and that
an election after such a vote was valid.

[Hut see the opinions of the justices of
the supreme judicial court, 1810-11, and
181-5-16.] We^lmiiistcr, 32.

2. The selectmen of a town having issued
a warrant for a meeting for the transac-
tion of certain town business, and also

for the choice of a representative, and
the same having been served according
to its direction ; one of the selectmen,
afterwards, and before the meeting, with
the assent of another, inserted a new
article in the warrant, previous to the
article for the choice of representative,
" to see if the town would send a repre-

sentative ;" a meeting was held accord-

inglv, at which it was voted not to

send, and the town refused to reconsider
that vote; the selectmen then called

upon the inhabitants to brin? in their

votes for representative ; several brought
in their votes accoidingly ; some refused
to do so; others withdrev/ from the
meeting ; and oa the third balloting an
f>lectii)n was effected. It was held, that

the election was valid. [But see the
opinions of the justices of the supreme
judicial court in 1810-11, and 181-5-16.]

Tnpsham, 43.

3. Where it was alleged against an elec-

tion, th;it neither the warrant for calling

the meeting, nor the notification thereof
by the constable, contained any state-

ment of the hour of the day on which it

was to be held ; and it appeared that one
of the selectmen, after service of the
warrant, altered the same by inserting

the hour of the day therein, and direct-

ed the constable to make out a new no-
tification, or alter the old one, which

was done accordingly two dnys before
the meeting ; it was held that the alle-

gation ag iinst the election was not sup-
ported. Tisburi/, 60.

It seems, that where a second meeting
for the choice of a representative be-
comes necessary, the neglect of the se-

lectmen to state, in their warrant for

calling such meeting, from what cause
that necessity has arisen, does not affect

I the validity of an election made at such

I

meeting. Bedford, 351.

5. The neglect of selectmen to specify, in

their warrant for a meeting for the choice
of representatives, the time at which the
poll is to be opened, (accordinsr to the
act of 1839, c. 42, § 2,) is not sufficient to

invalidate an election made at such
meetins. West Boylston, 394; Cole-
raine, 517.

6. An article in the warrant, for calling a
meeting for the choice of representa-
tives, to determine the number of rep-
resentatives the town will choose to
represent them, at the general court, to

be held at Boston on the first Wednes-
day of January next," is sufficient to

authorize the choice of representatives.
Upton, 403

;

7- If the choice of a representative is sta-

ted in the warrant for a town-meeting,
the town may properly entertain any
motion in relation to that subject; and
a motiou to reconsider the vote of a for-

mer meeting, to send a representative,
is incidental thereto, and is in order, be-
fore the poll is opened. Chelsea, 474.

8. The omission, in a warrant for a meeting
for the choice of representative, of an
article to determine whether the town
will elect one, will not preclude the town
from voting upon that question, and,
tiierefore, will not invalidate an election,

ertected at a meetinsj held under such
warrant. Case of James 21. Freeman,
543.

9. The second section of the act of 1839, c.

42, providing that the warrant, for noti-

fying a meetins for the choice of certain
offit-crs, shall specify the time when the
poll shall be opened, is to be considered
as directory to town olhcers ; and the
omission of such specificat.on in the
warrant subjects the selectmen to the
penalty provided in the act ; but, except
in cases of fraud, will not invalidate an
election made at a meeting held in pur-
suance of such warrant. lb.

10. The wan-ant and notices, for a meet-
ing for the election of representative,
which were dated on the 16th of Novem-
ber, 18-50. having directed the electors to

meet on Monday, the 25th of November
Pt'xt, to choose a representative to

represent them in the general court, to
be held at Boston, on the first Wednes-
day of January next "

; it was held, that
the informality of the warrant and no-
tires was not sufficient to invalidate an
election on the 25th of November,
1853. Hanover, 592.
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See Electiox, 4; Evidence, 15 ; Mbet-
IXG, 1., 4, 5.

III. Notice op.

1. Of notice of town-meeting. TToUiston,
16

;
Danvers, 31 ;

Itehobuth, 127.
j

2. Where a town has pas!>ed no vote par-
ticularly specifying the manner in whicii
meetings shall be notified, the notice of
a meetinpr is to be given according to
usage. York, 139.

3. "Where warrants, calling a meeting for

the choice of representatives, were dated
on the 5th of May, were delivered to

constables for .service between the 5th
and 9th, and were returned on the 10th,
having been served by printed notifica-

tions left at the houses of the inhabit-
ants on the 10th ; and it did not appear
that the town had ever passed anj' vote
establishing the m.\nner in wiiich meet-
ings should be called, or that there was
any iiniiorm usage therein as to the
same ; it was held, that the notice of
the meeting in question was reasonable
and sufficient. Roxbury, 157.

4. A by-law of a town having provided,
that town-meetings should be warned
*' by posting up a copy of the warr.iv.t

fourteen days, at the least, at the public
mpeting-house, cxce])t on special occa-
sions, and then to be warned by the con-
stable," it was held, that the election of
a representative, on the fourth Monday
of November, was such a " special occa-
sion," and that seven days' notice of the

'

meeting, in such case, was sufficient,

Orant/e, oOl.

5. Where there is no by-law in a town, pre-
scribing the ramner and time of giving
notice of its meetings, no us;(ge can be
set up to have the force of Ihw, and to

annul any meeting opposed to it, unless
that usage be ancient, and so well es-

tablished, and so precise and definite,

that all the inhabitants may be pre-

sumed to know the exact force of the
usage, as they would of a law, if one
existed, and to know, also, clearly and
certainly, when the town-meeting con-
formed to and when it violated the usage.
Braiiit>-ee, 395.

6. Where the by-laws of a town required
notices of town-meetings to be served
by posting up "atte-ted copies" of the
warrant therefor, and the notices for a
particular meeiing were signed by the
constable, and conimiinicated the sub
stance oi' the warrant with reasonable
certainty, and ia a form which had been
adopted on previous occ isions, thiugh
such notices were not, in a technical

sense, attested copies, and indeed con-
tained no definite proposition whatever,
if gramm itically considered ; an elec-

tion, made at the meeting so notified,

was held valid. Clark^hiirff, 514.
\

7. The neglect of the officer, who served
j

the notice for a town-meeting, to state '

in his return that he had served it in
due season, appears to have been deem-

ed immaterial to the validity of an elec-
tion effected at such meeting, lb.

8. AVhere the usual mode of warning town-
meetings was by posting up notice on
the meeting-house, which was used for a
town-house, and the meeting-house hav-
ing been pulled down, a meeting was
warned bv posting up notice at the house
of an individual, and afterwards a town-
house having been built in connection
with a new meeting-house, and no mode
of notifying having been agreed on by
the town, notice ot a meeting was posted
on the town-house, it was held that such
meeting was dulv warned. Brigqs, v.

Murdoch. 13 Pick". 305.

9. Where the direction to the constable,
in a warrant for calling an annual town-
meeting, was, to Warn by posting up
notice, and he returned, " pursuant
to the warrant I have notified," ^-c.,

without saying how, the return was held
to be sufficient evidence that the meet-
ing was legally warned. lb.

10. So of a return by the officer, that he
had notified the inhabitants as the law
directs." lb.

11. So of a return without date, "agreea-
ble to the within warrant I have notified

the inhabitants of, tic, of the time,
place, and purpose of the within meet-
ing." lb.

12. When a warrant for a town-meeting,
to be held on Monday, directs the officer

to warn the inhabitants by posting up a
copy of the warrant eight davs. and at

least over two Sundays, before the time
of holding the meeting, the return of
the officer, that he posted up a copy of
the warrant eight days, before the time
of holding the meeting, is sufficient ; as
the return shows that the copy must
have been also posted over two Sun-
days. Commonicealth v. Shatc, 7 Met.
52.

13. When a warrant for a meeting of the
inhabitants of the town of A. is directed
for service, to F., constable of the town,
his return of proper service is sufficient,

if it be signed, "F. constable," without
adding '* of A." lb.

See Evidence, 2 ; Town and Distuict.

IV. Adjouunment of.

1. Selectmen, after an adjournment of a
town-meeting, may change the place for

holding the adjourned meeting. Har-
wich, 38.

2. The selectmen have no authority, at
their discretion, to adjourn a town-
meeting, without a vote of the meeting ;

and if such an adjournment takes place,
while an election is in progress, and be-
fore it is completed, it c.innot be legally

coiupleted at the adjourned meeting.
Adums, 326.

3. The constitution does not admit of an
adjournment of a meeting for the choice
of representatives, which it provides for

being held on the fourth Mouday of No-
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vembcr, to a day beyond the said fourth
Monday. Mmdon, 389

;
Opinion of the

Justices, 407.

4. It is competent for a town-meeting,
after having voted not to send repre-
sentatives, to adjourn to the next day,
for the purpose of reconsidering that
vote ; and an election of representatives,
efiected at such adjourned meeting,
without any furtlicr vote on the recon-
sideration, is valid. Uptan, 403.

5. A meeting for the choice of representa-
tives may be adjourned from the place
where it was originally called to some
other place. lb.

6. Meetings for the choice of governor,
lieutenant-governor, and senators, can-
not be adjourned to a subsequent day.
Opinion of the Justices, 437-

See Election-, 2; Meeting, I., 3; VII.,
15 ; Town Clekk, 3.

V. Opening and Close of Poll.

1. A delay of more than two hours, after

the time appointed, to open a meeting
for the choice of a representative, was
held to be no objection to the validity of
the election. Standish, 82.

2. Reasonable notice, either expressed, or
implied from previous usage, must be
given of the time, when the poll, f <t

choice of representative, will be closed.
Gloucester, 20J.

3. Where the usage had been to close the
poll at four o'clock, P. M., on the day of
election, and the selectmen gave notice,
after counting the votes ca>t, at about
twelve o'clock, that the poll would close

at half past twelve; and, after refusing
to put a motion, duly seconded, to keep
it open until four o'clock, did in fact

close it at a quarter past one; and it

appeared, that this was done in accord-
ance with the previous determination
of the selectmen, expressed before the
meeting, to members of the political

party to which they as well as the mem-
ber returned belonged, and to no others

;

it was held, that the election was void.

lb.
4. A meeting for the choice of represent-

atives being opened at half past twelve,

M., and kept open until three, P. M., in

a town entitled to but one represent-
ative ; it was held, that the poll was not
unreasonably closed. Tyrhtghmn, 266.

5. Where a meeting for the choice of a rep-

resentative, in a town entitled to one
member, was opened punctually at the
time stated in the warrant, and the poll

was kept open from twelve to twenty
minutes, and until all persons present,

having a right to vote, and desirous of

doing so, had voted ; it was held, that

the poll was not unreasonably closed,

although several persons, Avho had lin-

gered outside of the place of meeting,
in the expectation that it would not be

opened until from one-quarter to three-

quarters of an hour later, which was the
most usual time, were therel)y prevented
from voting. Phillipston, 269.

6. The fact, that the poll was kept open
until after sunset, is not sufficient, of
itself, and in the absence of fraud, to set

aside an election. Adams, 391.

7. Where a meeting was warned for three

o'clock in the afternoon, and the poll

was closed in less than two hours, these

circumstances were not considered suf-

ficient, in the absence of a fraudulent
intent, to invalidate the election. War-
wick, 401.

8. Where a meeting for the choice of rep-

resentatives, which was fully attended,
refused at a late hour to dissolve, but
proceeded to ballot again, and the se-

lectmen, after the lapse of from twenty
to thirty minutes, closed the poll, just

before the sun was set ; it was held, that

the conduct of the selectmen, in thus
closing the poll, furnished no evidence
of an intention on their part to prevent
electors from voting. Rowley, 456.

9. An election, which takes place at a

meeting, the warrant for calling which
does not specify the time of opening the

poll, and at which the poll is not kept
open two hours, as required by statute

1839, c. 42, 5 2, is void. Easlhampton,
471.

10. An election, at which the poll is not
kept open two hours, is void. Ilcncley,

501.

11. If, after the closing of the poll, objec-

tion is made that it" has not been kept
open two hours, and persons claim a

right to vote, the poll may be opened
again by a vote of the town, for the pur-
pose. Spencer^ 507.

12. An election, effected at a balloting
which commenced after sunset, was held
void, under the act of 1839, c. 42, ^ 3.

BurUngion, 460; Charlcstotc7i, olS.

13. The act of 1843, c. 94, in addition to

the act of 1839, c. 42, " concerning elec-

tions," did not repeal the third section

of the latter. Charlestown, 0^8.

14. Under the statute of 1839, 42, " con-
cerning elections," an election made at

a second balloting, at which the poll is

kept open after sunset, is void. Sand-
wich, 523.

15. At a meeting for the election of repre-

sentatives, held subsequently to the
passing of the act of 1843, c. 94, the
poll was opened at 9 o'clock in the fore-

noon, and kept open, by a vote of tl;e

meeting, until after sunset ; it was held,

that the election was not thereby invali-

dated. Fall River, 533.

16. If it appears from the evidence, that
the poll was closed before the close of

the meeting, it may be inferred, in the
absence of counter evidence, that it was
legally closed by a vote of the town.
Case of James 3/. Fretman, 543.

17. Under stat. 1844, c. 78, the poll is to

be considered as opened, when the bal-

lot box is presented to the voters, and
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they are called on to prepare their votes I

for "a balloting. Dana, ool. !

18. The poll is not opened i i a disorderly '

manner, merely because there is consid- I

erable noise and disorder, at the time,
provided there is no improper voting.
Sterliiitj, 5S9.

See Evidence, 11 ; Meetixo, II., 9;
Meeting, VIII., 7, 12, 13, lo; Trac-
TICE. 16.

VI. PliOCEEDIXGS AT.

1. At a meetint^ for the election of repre-
sentatives, the votes were brouijht in
with some confusion and disturbance;

|

the ricfht of several persons to vote be-
i

ins: questioned, after they had voted,
|

one of them qualified himself by taking
the oath, others refused to qualify them- I

selves or to withdraw their votes, and
[

one offered to wi hdraw liis vote, but
|

refused to state for Avhom he voted;
and it was thereupon voted, that the

j

whole matter should siibside, »ipon the '

last mentioned voter's withdrawing his
I

vote, which was done accordingly; it i

was held, that these irregiilarities were
|

not siifficient to invalidate the election. I

Hopkinton. 26.

2. Meetings for the transaction of town
business, and for the choice of a repre-
sentative, being notified and held on
the same day; the -iioderator of the !

town-meeting and the selectmen pre-
sided alter ;ately, as questions were
brought forward, relating tb town-busi- '

ness, or to the choice of a represcnta-
|

tive: it w:is held, that the election was i

not invalidated. Frattklin, o'l.
I

3. It was held no objection to the validity

of an election, that a moderator was
cliosen and presided therein, instead of
the selectmen. Hope, 71-

4. A warrant for calling a meeting for the
election of a representative specified 10,

A. M., as the hour at which the meeting
would be opened, and the weight of evi-

dence was deemed to be, tliat the meet-
ing was not opened before that time.
After the naeetiug was called to order,

a motion not to send a representative
was made, on which the selectm- n de-
clared the vote to be a tie ; but after a
conference with the town clerk, who
had also counted and found the vote to

be against sending, put the question
again, and declared the result to be a

vote not to send. One, who had voted
in the minority, then moved to recon-
sider this vote. Pending a discussion
of his right to make the motion, a mo-
tion was made to dissolve the irarraiit

and carried in the affirmative. This vote
was doubted, but no notice was taken of

the doubt ; and the selectmen retired

from the desk. A moderator was then
chosen and an election had, of which
the result was declared to be the choice
of a representative, whose election was
certifiea hy the moderator, and by four
persons who acted as his assistants. It

was he'd, that such election was void.
Case of Dan Hill, 558.

5. An election having been duly effected

in a town entitled to only one member,
the selectmen, at the request of certain

of the inhabitants, called a subsequent
meeting for the choice of a representa-
tive, of which less notice was given than
the by-laws of the town required ; at

such meeting, votes for a representative

were thrown upon the selectmen's table,

in an irregular and disorderly manner,
and without being called for, and were
sorted and counted by the selectmen,
who refused tn state for what purpose
they were given, or to declare the re-

sult ; it was held, that the person, who
received a majority of the votes so
brought in, was not duly elected. Dres-
den, lol.

6. The question, what number of repre-

sentatives a town will send, cannot be
determined by requiring the voters to

bring in their votes for such number of
representatives, not exceeding the num-
ber to which the town is entitled, as

they shall respectively think proper,
Roxbnry, 157.

7- A town having voted, at a legal meet-
ing ftir the choice of representative, not
to elect, and dissolved the meeting, a
second meeting was called for the same
purpose, at which a motion not to send
was made and seconded, and declared,

upon a division of the meeting, to be
decided in the affirmative. A uiotion
was then made and seconded to dissolve

the meeting; immediately after which,
the vote not to send was disputed. The
selcotmen refused to put the motion to

dissolve the meeting ; but a motion to

send a representative being then made,
seconded and earned, an election was
thercuoon etfected. It was held, that
such election was void. Southhri(U/e, 215.

8. A town, having voted to send one and
but one representative, at a meeting
held for the choice of one or more repre-
sentatives, may lawfully reconsider that
vote, and elect an additional member,
after having chosen one. Lynn, 236.

9. The inhabitants of a town entitled to

send two representatives havin : voted,
at a legal meeting for the purpose, to

elect only one, the selectmen proceeded
to receive the votes accordingly. While
the balloting was going on, it was, on
motion, voted to reconsider the first

vote, and to elect two representatives.

The balloting was then resnmed. and an
election of one member was effected.

The selectmen then proceeded to re-

ceive votes for a second representative;

and one being chosen, it was held, that
the election of such membtr was valid.

Ilidhy, 233.
10. If the proceedings at an election are
conducted in a loose and improper man-
ner, and in a way to open a door for

fraud and collusion ; yet if no fraud or

collusion is proved to have been prac-
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tised, the election will not be void.

Lymi, 281. See also Danvers, 31.

11. If the inhabitants of a town vote, pre-

vious to balloting for a representative,

to dispense with the check list, an elec-

tion effected at such balloting is void.

Pr-hiccton, 422.

See Mketixo. II., 1, 2,6, 7, 8, 10; Right
OF llEPUESENTATION, 3, 4.

VII. Conducting of.

1. At a meeting for the choice of one or

more representatives, the selectmen
stated that the town was entitled to

four, and called on the voters to bring
in votes for from one to four. A motion
was made and seconded to send two
and no more, and this the selectmen,
as they had previously determined, re-

fused to put or to permit debate upon.
Great excitement followed this decision,

in the midst of wliich a motion to ad-

journ was made and seconded, but the
selectmen refused to put it, one of them
giving as a reason for such refusal, that

there were votes in the ballot-boxes.

Many voters left the meeting, and
others refused to vote, four persons
were declared elected. It was held, that

the election was not free, and, there-

fore, void. Roxbury, lo7. See also Re-
hoboth, 127.

2. At a meeting for the choice of a repre-

sentative, the selectmen refused to put
or hear debate upon a motion, regularly

made and seconded, that no representa-

tive should be sent, and ordered the
voters to bring in their votes. The
voters insisting upon their right to de-

bate the motion, the chairman of the
selectmen ordered the sheriff to read
the riot act, which was done, and there-

upon about half of those present left

the meeting. During these proceedings
and afterwards votes were received,

being handed from one to another till

they reached the ballot-\)Ox. An elec-

tion so made w:is held void. Nantuekct,
180.

3. It is the duty of selectmen, presiding at

a meeting for the choice of representa-

tives, to give a reasonable time, befoi e

proceeding to the election, for the town
to exercise its corporate right, to de-

termine whether any and how many
membeis shall be chosen ; and if they
do not allow such reasonable time, but
proceed with the election, notwith-
standing a motion made and seconded,
as to the number to be chosen, the elec-

tion will be void. Boston, 221.

4. It is the duty of selectmen, before pro-

ceeding to an election, to aliow reason-
able debate upon, and a f.iir discussion

of, the question, to what extent the
town will be represented, provided such
debate and discussion are ofiered ;

—

otherwise the election will be void.

Charlestoum, 22G.

5. Where an election was controverted, on
the ground, that previous to the ballot-

ing, at which it took place, a motion
was seasonably made and seconded, not
to send a representative, which motion
the selectmen refused to put, but pro-
ceeded with the election ; and the com-
mittee on elections reported thereon,
upon the evidence, that the motion was
seasonably made, and not being put by
the selectmen, the election subsequent-
ly effected was void ; a minority of the
committee submitted a report, con-
cluding, that the motion was not sea-

sonably made ; but that if it was, the
election ought not to be thereby ren-

dered void
;
and, consequently, that the

petitioners have leave to withdraw their

petition. The house amended the re-

port of the committee, by substituting

for the conclusion thereof the conclu-
sion submitted by the minority ; and the
report, as amended, was agreed to.

riympton, G12.

6. A reasonable time ought to be allowed,
after a meeting for the choice of a repre-
sentative is opened, to make, discuss

and determine, a motion to send or not
to send, especially where a town is not
constitutionally entitled to send a re-

presentative every year ; and if such
reasonable time is not allowed, an elec-

tion subsequently effected will be void.

North Chelsea, 644.

7. A motion being made in town-meeting
not to send a representative, and de-
clared to be decided in the affirmative,

the vote was doubted, and the select-

men proceeded to make it certain by
polling the meeting, and thereupon de-
clared that the motion was decided in

the negative. It was held not to be
necessary for the selectmen, after this

declaration, to call the list and check
the names of those who voted on the
question, though they were requested
so to do

;
especially as such had not

been the practice. AsJihurnham, 264.

8. At a meeting for the choice of repre-
sentatives, it was voted to send four,

and to elect them at separate ballotings.

After two had been chosen, a motion to
adjourn was made, seconded, p\it to

vote, and declared to have been decided
in the negative. The vote being doubt-
ed, the question was again put and de-
clared in the negative. The vote was
then doubted by more than seven voters,

who demanded a division. At this time
there was great confusion in the hall,

and the division was refused by the
selectmen, on the ground, that the
same persons who asked it had refused
to take the required and proper mea-
sures to be counted on a previous divi-

sion, at the same meeting. A large
number of voters then withdrew, and
two representatives were chosen by a
smaller number of votes, than had been
necessary to a choice at either of the
previous ballotings. It was held, by
the committee on elections, and so re-

ported by thera, that the election of
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these two was void ; but the report was
rejected by the house. West Spring-

field, 278.

9. A vote to dissolve a meeting having
been doubted, and the doubt settled by
a show of hands, the vote was again de-

clared in the affirmative, the meeting
not objecting to this mode of settling

the doubt. The doubt being again re-

newed, the presiding officer put the
question a third time, and declared it

to be decided in the negative, upon a

count of the voters pre>cnt taken by
him. It was held, that an election

which took place after ibis proceeding,
was not thereby invalidated. Charles-

toicn, 578.

10. A neglect of the selectmen, presiding

at an election, to call and check the
names of the persons voting therein, as

required by the statute of 1813, c. 6S,

§ 4, was held not sufficient to invalidate

the election. Murb/e/iccid, 295.

11. The fact, that the check list is not
used, is not sufficient to set aside an
election, provided such neglect does
not occasion the reception of an illegal,

or the rejection of a legal, vote. ]Vcst-

boroiujh, 392.

12. An election, which was made without
che(king the names of the voters, was
held voi.l, although it appeared, that

the selectmen knew every man, whose
name wns on the list, and stood by the

box during the balloting, with the list

before them, and made oath, that no
person voted in the election, whose
name was not on the list, and had not
been called at the previous balloting.

Grunby, o'JG.

13. A meeting being held for the election

of a representative, three ballotings

took place, at the last of which an elec-

tion was etfeeted. At the first ballot-

ing, the names of all persons who voted
were checked, according to the statute.

At the two last ballotings, the names
were not checked, but the list was held

by one of the selectmen, and so far

used, that no person was permitted to

vote, until it was ascertained that his

name was on the same ; it was held, in

the absence of all fraud, or double
voting, that the neglect to use the

check list did not invalidate the elec-

tion. Xecrl/iam, 597.

14. A decision of the presiding selectman,

not dissented from by his brethren, at a

meeting held for the choice of repre-

sentatives, is the decision of the whole
board. Chnrlestown, 226.

15. It is an irregularity, for the selectmen

to refuse to put a question of adjourn-

ment, regularly moved and seconded,

but not siitticient of itself to set aside

an election. Adams, 339.

, 16. The presiding selectman, at a meeting
for the choice of representatives, hav-

ing suppressed debate on a motion, "to

Sroceed to another ballot." which he
id not hear made ; it was held, that

]
such suppression was not improper.
Sterlhig, 589.

I

17. At a meeting for the election of a
representative, held on the fourth Mon-

I day of November, the selectmen re-

I

fused to put a motion, properly made
and seconded, to dissolve the meeting,
but proceeded to call for and receive

t

votes for a representative; it was held,
that an election, so effected, was void.

I

Otis, 665.
' 18. "Whether it is any objection against

j

the validity of an election, ihat the
votes were given in without the list of
voters being called ; that per>ons were
allowed to vote, whose names were not
on the list ; and that some of the voters,

whose qualifications were questioned,

j

were allowed to withdraw their votes

—

I
Qufrre. Wiiuhor, 2o0.

I 19. Where an election was effected at a
' meeting, which was irregularly notified,

and held at an inconvenient hour, and
at which no list of voters was produced

;

it was held, tliat such election was
nevertheless valid. Paris, 45.

I

See Envelope, 1, 2, 3, 4 ; Towns United;

j

VoTEiLS, List OF.

yill. Receiving, Sorting, Counting,
i

AND DeCL.\KINO the VoTES.

1. The petitioners against an election hav-
ing alleged that the same was void, on

I

the ground, that the member returned
did not receive a majority of the votes,

j

and that the selectmen retired by them-
I

selves to sort and count the same ; and

I

it appearing in evidence, (which was
not alleged in the petition,) that there

j

was no list of voters produced at the

I

meeting, and that the selectmen, after

I
receiving the votes, retired into thepul-

j

pit of the meeting-house in which the
election was held, and, with the town

I

clerk, there sorted and counted the
votes ; but it did not appear, that the

j

votes were given in. as set forth in the

i

petition ; it was held, that the election
i was good. Bath, 51.

j

2. Where the votes are given in, or are
sorted, dealt with, and counted, in such
a manner, that tlie whole number of vot-

ers cannot be ascertained, the election
is void. Wrentham, 70.

I

3. If in consequence of electors voting twice

j

either intentionally or by mistake, it be-
I comes uncertain whether the person de-

clarod to be elected received the votes of

a majority of the voters then voting, the
election is void. Dif/hton, 175.

4. A town having voted to send six repre-

sentatives to be voted for on one ticket,

some of the electors brought in their

ballots for the whole number ; some f«r

a less number ; some six separate bal-

lots with one name on each ; and one
voter, after having carried in a ballot

[

with one name on it, canied in a second
with five names on it. After the votes

I were thus received, they were cut and
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severed before they were counted. It

was held, that the manner, in which
the votes were received, dealt with and
counted, rendered it impossible to deter-

mine the number of persons, who voted
in the election, and that the election
was therefore void. Xcicbury, 191.

0. The selectmen having inadvertently
omitted to count a cousider;ible portion
of the votes given in at an election, in

consequence of which it became impos-
sible to ascertain whether or not the
members returned received a majority of

all the votes, the election was held void.

Andocer, 2)6.

6. If one, who is not a legal voter, throws
a vote into the ballot-box, before the pre-
siding selectman has time to forbid him,
it is the duty of such selectman to with-
draw the vote from the box. Berkley,
257.

7. The receiving of votes, after the poll is

closed, if irregular, is not, it seems, suf-

ficient to invalidate an election, unless
the result is thereby affected. Pelham,
262.

8. Where the selectmen, in the honest be-
lief that illegal votes had been received,
overturned the box and scattered the
votes, and commenced the balloting
anew ; it was held, that this was not
such an irregularity as would avoid an
election subsequently effected. Chat-
ham, 423.

9. The overturning of the ballot-box, and
thereby breaking up a balloting which
had commenced, under a belief on the
part of the selectmen, that a person had

i

voted twice, is an irregularity ; but if

done without any fraudulent purpose,
and especially if i't receives the tacit as-

sent of the electors, and is further ac
quiesced in by a vote not to dissolve the
meeting, it is not sufficient to invalidate

an election subsequently effected. Raic-
ley, 456.

10. Three ballots having been found in the
ballot-box, bearing the name of the
same candidate, and so folded and dou-
bled together, as to satisfy the selectmen
that they were all put into the box by
the same person, the selectmen there-

upon rejected two of them and counted
the third ; and there being no evidence
to contradict the conclusion of the se-

lectmen, or to impute any unfairness to

them, the house refused to set aside the
election on the ground of such rejection.

Datimouth, 46-5.

11. A meeting being called and held for

the election of state officers, to be voted
for on one ballot, and of a representative

'

in congress, to be voted for on another
ballot, and in separate boxes appropri-
ately labelled, the selectmen gave no-
tice,' that votes found in the wrong box
would not be counted ; it was held, that

a vote for representative in congress,
found in the box appropriated to the

|

votes for state officers, was rightly re-
|

jected. Fairhaven, 492. I

1
12. After the result of an election has been

declared, it is proper for the selectmen
to add to the whole number of votes
one that has accidentally escaped no-
tice, and thereupon to make a new de-
claration, although the result of the
election is thereby changed. Case of
James M. Freemaii, 543.

13. It seems, that a ballot deposited after
the result of a balloting has been ascer-
tained, though net declared by the pre-
siding selectman, is not to be counted,
Dana, 551.

14. It is clearly contrary to the express
provisions of" law, to delay the public
declaration of the result of a balloting,
after the votes have been counted, and
the result ascertained. lb.

15. It is improper to allow any one to vote
after the ballot-box has been turned. lb.

16. "Where it clearly appears, that a voter
deposited a vote for one person, by mis-
take, intending to vote, and supposing
that he did vote, for another, it seems
that such vote is not to be counted, So?ii-

erset, 576.
r. It is the duty of selectmen, with the
assistance of the town clerk, to receive,

sort and count the votes, at an election
for representative; but if they call in
the assistance of other persons, in the
performance of this duty, that circum-
stance will not, of itself, invalidate an
election, Chester, 664.

See Envelope.

MEMBER ELECT.

"Where a member elect, being present at
the meeting, declines to serve, and no-
tifies the meeting thereof, the town may,
it seems, proceed to a new election.

Southbridge, 215. See also Supplement

,

717.

A member elect having died before the
meeting of the legislature, but so soon
previous to the fourth Monday of No-
vember, that there was not sufficient

time to give the notice required by the
by-laws of the town for a meeting on
that day, without posting up the notice
on the Lord's day, the house issued a
precept to the town for a new election.

Selectmen of Sherbunie, 362.

See Meeting, I., 2,

MEMBER, STATEMENT OF.

See Evidence, 1, 19.

MEMBERS.
See Council

; Pbactice, 9,

MEMBERS ELECT OF CONGRESS.

See Membeh, IV., 6.

MEMBERS, QUALIFICATIONS OF.

I. As to Conduct and Character.
II. As to Residence.

III. As to Property.

94
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IV. As to Incompatible Offices or Em-
ployments.

I. Conduct and Character.

1. Conduct and character of members in-

quired into. Case of James Perry, 2
;

Vassalhor>>ufjh,^. \ Case q/ Abiel Wood, 12.

2. Where a petition was presented against
a member, praying that he might be ex-
cluded from the house, on tlie ground of
his being " inimical to the government,"
and evidence was given in support of the
charge, it was ordered that such member
witlidraw from tlic house, and that the
case be ncard, upon evidence to be pro-
duced by the parties, at the next ses-
sion. Vasmlboroiu/h, 5.

3. A member, disqualified " from holding
any post of honor or profit," by a resolve
of a former general court, is thereby
rendered ineligible. Stcansey, 8.

4. The seditious conduct of a member is

not sufficient ground for his expulsion.
Case of iSi/as Fowler, 9.

5. A member, who hild been excluded from
the house at the first session, as a person
incapabhof being a representative, being
elected and returned as a member at the
second session, it was held, that, by such
exclusion, he w*s rendered inca])able of
holding a scat in the house for tlie same
general court. Case of John Williams,
10.

6. Character and conduct of member.

—

Neglect of member to appear in his

place, when ordered by the house con-
sidered as a contempt, and member ex-
pelled. Case of Abie I Wood, 12.

7. Where it appeared, that a n\embcr was
under an indictment '"for seditiously and
riotously opposing the collection of pub-
lic taxes," it was ordcrf d, that his right

to a scat be suspended, until he should
have his trial on the indictment. Case

of Jeremiah Learned, 1-1.

8. it being alleged against a member re-

turned to the general court for the year

17S-1-5, that he had been reported to be

an enemy to the country, during the late

war ; that he had refused to aid in carry-

ing it on ; and that he had said he hoped
Great Britain would conquer this coun-
try ; it was held, that if these facts were
proved, they would not render the mem-
ber ineligible, or justify the house in

excluding him from a scat. KUtenj, 15.

9. AVhere it appeared that a member of the

house in 178j-6 hid been indicted in

1783, for the i)art he had taken in the

then late war with Great Britain, in Lwox
of the latter, and had been discliargcd

from such indictment, as justly entitled

to the benefit of the sixth article of the
treaty of peace ; it was held, that the
member's right to a seat was not thereby
invalidated. Case of John Williams, Id.

10. A member convicted of sedition, and
sentenced to an ignominious punish-
ment, expelled. Case of Moses Harvey,
23.

11. Where a member was charged with be-

ing under an indictment for seditious
practices, and with being under bond,
&c., the house refused to suspend him
from acting as a member, until the in-
dictment should have been determined.
Charlton, 24.

12. Eligibility of a member, who had been
impeached for corrupt and wilful mis-
conduct as a magistrate, and found
guilty. Watertown, 3G.

13. A member, who had been convicted of
forgery, and sentenced to pay a fine
therefor, ten years previous to his elec-
tion, but had not been pardoned, or pro-
cured a reversal of the judgment, was
excluded from his scat. Ludlow, 40.

14. Member convicted of forgery suspend-
ed from acting. Case of John IVaitc,

60.

15. Where a member had been convicted
upon an indictment for larceny, and the
verdict had been set aside, a new trial

granted, and the indictment afterwards
quashed for informality :—t!ie conviction
was held not to disqualify him. Fal-
mouth, 233.

II. Residence.

1. The removal of a member, from the
town for which he is elected, to another
town within the state, docs not disqualify

him from holding his seat for the residue

of the term. Case of Elbridye Gerry,

23 ; Coleraine, 436.

2. Kemoval of a member from the common-
wealth, to another state, disqualifies him
from further holding a seat as such.
Case of Emory Bitrpee, 359; Case of
John Sheplnf, 243. Sec also Case qfDan-
iel Merrill, 175.

'

3. It seems, that the requisition in the con-
stitution, that every meml)er of the
house, for one year, at least, next pre-
ceding his election, shall have been an
inhabitant of the town which he is

chosen to represent, is not complied
with, unless the member is also a citizen

during the whole of that time. Maiden,
377.

4. Where a member, who had removed his

residence from the town, for Avhich he
was elected, on the 18th of iMarch pre-

ceding his election, and had removed
bark to the same on the 5th of October
following, was elected as representative
for such town, at the succee(iing general
election in November ; it was held, that
he had not been an inhabitant of the
town for a year preceding his election.

Case of William C. Broirn, 405.

5. Iv. was an inhabitant of tlie town of P.
on the twentieth day of April, 1847.

lie, then being the lessee of a public

house in the city of 13., and liable for

the rent thereof, and finding that his

sub-lessee had not paid the rent, went to

B., and proceeded to keep the said pub-
lic house, placing his sign upon its front,

and having the principal part of his

family with him, but at all times pre-

serving the intention to dispo.se of his
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lease, upon the occurrence of a good op-
portunity to do so, and returning to P.

While keeping the house as aforesaid,

he was chosen a representative of the
town of P. It was held, that he was
an inhabitant of P. and his election

valid. Petersham, 571.

G. "Where a representative, after taking his

seat in the house, leaves the common-
wealth, without expecting to return be-

fore the prorogation of the general
court, of which he is a member, a precept
will not issue for a new election. Case
of Williayn O. Andrews, 588.

7. B., a minister of the gospel, having
closed an engagement as such in Pj.,

where his family continued to reside,

went to G. in September, 1819, and after

preaching to a society there a short
time, made an engagement with a com-
mittee of the society, to continue his

services until the first day of March,
then next, at which time the committee's
authority expired. This engagement
was made after an unanimous expression
of a desire, at a voluntary and informal
meeting of the society, that B. should
be engaged with a probable view to his

settlement for a year front the first of

March, as had been the custom of the
society. The society, thereupon, gave
up a candidate whom they had previ-
ously employed, and intended to settle ;

and B. gave up a partial engagement
which he had made to preach with
another society. B. was informed by the
committee, that the society were well
pleased with him, and that his stay with
them would probably be permanent, and
he expressed his intention to remain.
B. preached at G. on the 21st of No-
vember, and on three other Sundays in

the same month, boarding at the hotel
in G., while his family remained in E.
During this time B. was looking for a

house in G., but had some difficulty in

finding one. B. continued to preach in

G., to which he removed his family in

December, 1849, and was residing there
at the time of the general election in

November, 1850, when he was elected
and returned a member from the town of

G. It was held upon the foregoing,
which were the principal, facts in the
case, that the inhabitancy of B. in G.
for a year previous to his election was not
thereby disproved. Georgetotcn, 599.

8, The election of one of the members re-

turned from Boston being controverted
on the ground of a want of residence, it

appeared, that the member, who had
been an inhabitant of Boston for many
years, had been accustomed to send his

family out of town during the summer
months, residing there occasionally, and
retaining rooms in Boston for his own
use. In 1850, the member built a house
in Newton, to which his family removed
in April, 1851, but he remained in Bos-
ton, where he kept rooms for his own
use, and also for the occupation of his

family when they desired ; and he him-
self occasionally visited his family in the
country, when his business would per-
mit ; but his expressed intention was to
remain an inhabitant of Boston. It was
held, that no change of inhuhitancy was
proved. Case of Ralph W. llolman,
647.

III. Propekty.

1. Qualification of a member as to proper-
ty. ^ Truro, 5. See also Pembroke, 21,

Note.
2. The validity of an election being called

in question, on the ground, that the
member returned did not possess the
requisite qualification as to property, it

was held, that the burden of proof was
on the petitioners. Pembroke, 21 ; Ded-
ham, 182.

3. It was held no objection to the qualifi-

cation of a member as to property, that
he was rated in the valuation at two
hundred dollars, personal estate, and no
more, and that his real estate (but
whether the whole or a part only did not
appear) had been set off" on execution.
Barre, 250.

See Evidence, 3 ; Pecuniaiiy Qualifi-
cation.

IV. Incompatible Offices ok Employ-
ments.

1. A minister of the gospel, though ex-
empted as such from taxation, is not
ineligible as a representative. Gray, 28.

2. Persons holding offices under the gov-
ernment of the United States, similar

to those, which, by the constitution of
this state, are declared to be incompati-
ble with holding a seat in the legislature

thereof, are not eligible as members. 28.

3. The office of district attorney of the
United States, for the district of Massa-
chusetts, is incompatible with that of

representative in the legislature of this

commonwealth. Case of Christopher
Gore, 29.

4. The office of judge of the district court
of the United States is incompatible
with that of representative in the legis-

lature of this conmionwealth. York, 30.

5. Upon a question, whether a member,
who held the office of deputy marshal
of the district of Massachusetts, under
the government of the United States,

was not thereby disqualified to hold his

seat, the house ordered the subject to

subside. 34.

6. Members elect of congress are not there-

by disqualified to hold seats as members
of the legislature of this commonwealth.
35.

7. A judge of probate, having been elected

a representative, and resigned his office

1 By the thirteenth article of the amend-
ments to the constitution, it is provided,

that '* no possession of a freehold, or of any
other estate, shall be required, as a quali-

j

fication for holding a seat in the house of
I representatives."



748 INDEX.

of judge, after the commencement of

the session, was held to be entitled

thereby to take his seat as a member.
Sullivan, 39.

8. The office of commissioner of bankrupts,
under the first bankrupt law of the Uni-
ted States (act of 1800, c. 19), was held
not to be incompatible with that of rep-

resentative. Case of Jonathan L. Aus-
tin, 47.

9. The office of deputy postmaster is not
incompatible with that of representa-
tive.' Sandford and Alfred, bo.

10. The office of chaplain in the army of

the United States is incompatible with
that of representative. Case of Solomon
Aiken, 194.

11. The office of University Professor of
Law, in Harvard College, is incompat-
ible with that of representative. Case
of Asahel Stcaims, 217.

12. A member, who resigned the office of

deputy collector of the customs on the
day of his election, and afterwards was
occasionally employed as an inspector,

but at the time of taking his seat held
no office in the customs, is not disquali-

fied to sit. Marblehcad, 23o.

13. Where a member in fact performed
the duties of a deputj^ collector of the
customs under the United States, from
the close of the first session of the gen-
eral court to the commencement of the
second, lie was held to be thereby dis-

qualified to hold his seat. Case of Wil-
liatn B. Adams, 2.51.

14. The superintendent of a breakwater is

not ineligible to the house of represent-
atives, as a person holding office under
the authoritv of the United States.

Barnstable, 393.

MENDON AND BLACKSTONE.

The act incorporating the town of Black-
stone i)rovided, that the town should
remain for a certain period a part of the
town of Mendon, for the purpose of

electing a representative ; that the war-
rants for calling meetings for the elec-

tion of representatives should specify

ten o'clock, A. M , as the hour at which
the poll should be opened ; and that
the poll should be opened accordingly,
and closed by one o'clock, P.M. It was
held, that it was not necessary that the

poll should be opened, but that the voters

of the two towns might properly vote
not to send a representative, and might
thereupon dissolve a meeting called for

the election of one. Case of Dan Iliil,

558.

MEETING-HOUSE.

See Meeting, III., 8.

MINISTER OF THE GOSPEL.

See Membehs, IV., 1.

' See the eighth article of the amend-
ments to the constitution.

MODERATOR.
Duty of the moderator of a town-meeting

to make certain a vote when scrupled or
doubted by a competent number of the
voters. Chester, 238.

See Disouderly Behavior, 2; Meet-
ing, VI., 3.

MOTION.

See Pr.\ctice, 1, 2, 3.

MOTION TO ADJOURN.
See Meeting, IV., 4 ;

VII., 8. 15.

MOTION AND VOTE TO DISSOLVE.

A vote to dissolve the warrant (that being
the usual motion in the town) is equiva-
lent to a vote to dissolve the meeting.
Case of Dan Hill, 558.

See Election, 8
;
Meeting, V., 8

;
VI.,

3,7; VII., 17.

MOTION AND VOTE TO SEND OR
NOT TO SEND.

See Election, 6; Meeting, I., l'; IV.,

4 ;
VL, 6, 7 ; VII., 1, 2, 3, 4, 5, 6, 7, 16 ;

Right of Representation, 3, 4.

NEGLECT TO APPEAR.

See Member, L, 6.

NOTICE OF PETITION.

See Practice, 11, 14.

OATH.
"Where the oath of office is administered

to a town officer in open town-meeting,
by a justice of the peace, in presence of
the town clerk, the clerk's record of the
fact is competent evidence of the ad-
ministration of the oath. Brigga v.

Murdoch, 13 Pick. 305.

See Selectmen, 1, 2.

OFFICE-HOLDERS UNDER THE
UNITED STATES.

See Member, IV., 2, 3, 4, 5, 8, 9, 10, 12,

13, 14.

OFFICER'S RETURN.
See Meeting III., 7,9, 10, 11, 12, 13.

OFFICES, INCOMPATIBLE.

See Members, IV.

OPINIONS OF THE JUSTICES OF
THE SUPREME JUDICIAL COURT,
117, 198, 245, 285, 343, 386, 407, 416,510,

535, 634, 669.

PAPERS.

See Practice, 10.
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PAUPER.
The word "paupers" has acquired a pre-

cise and technical meaning, and is un-
derstood to designate persons receiving

aid and assistance from the public, under
the provisions made by law for the sup-

port and maintenance of the poor. Opin-
ion of the Justices, 285,

See Electors, II., 1, 2, 3, 4, 5, 10; Rat-
able Polls, 10, 12.

PAY.

1. In the following cases, pay was allowed
to members, whose elections were ad-

judged void : Nantucket, 189, (for travel

only)
;
Newburi/, 190, (in part) ; Case

of Solotnon Aiken, 194 ; Boston, 221

;

Charlestotni, 226 ; Case ofJoseph Downe,
Jr., 244; Wobtcm, 302; Adams, 326;
Case ofEmory Burpee, 359 ; Barre, 365

;

Case of William C. Broicn, 405 ; Prince-
ton, 422

;
Easthampton, 471 ;

Granby,
536

;
Charlestotcn, 518 ;

Sandivich, 523,
(including expenses of sickness) ; Web-
ster, 526.

2. In the following cases, pay was refused
to be allowed to members whose seats

were vacated :

—

Milton, 146 ; Case of
William B. Adams, 251 ;

Attleborough,
254.

3. Pay allowed to a petitioner, who was
admitted to a seat. Case of James M.
Freeman, 543.

PAYMENT OF TAX.
See Electoks, II.

PECUNIARY QUALIFICATION.

One who had bona fide received, on the
morning of the first Monday in April,

two hundred dollars in advance of his

yearly salary, was holden to possess the
pecuniary qualification required by the
constitution to entitle a citizen to vote
in the election of governor, &c.i Bridge
V. Lincoln, 14 Mass. 367.

PETITION, WITHDRAWAL OF.

See Practice, 4, 15, 18, 20, 21.

PLACE OF MEETING.
See Meeting, IV., 1, 5.

POLL, OPENING AND CLOSE OF.

See Meeting, V.

PRACTICE.

1. The validity of an election may be in-

quired into on motion. Hopkinton, 6.

2. The qualification of a member, as to

residence, may be inquired into on mo-
tion. Dunstable, 19.

1 This decision was before the adoption
of the amendments to the constitution in

1820, by the third of which the pecuniary
qualification, in the case of electors, was
abrogated.

3. The eligibility of a member, as aflfected

by his character and conduct, may be
inquired into on motion, and the state-

ment of evidence, by a member. Case

of John Williams, 19.

4. The house, having received a petition

against an election, and assigned a time
for the hearing thereof, allowed the
same to be withdrawn at the request of

the petitioners. Middleboroiigh, 25
;

Hull, 667.

5. Election controverted by the selectmen,
by whom the remrn was signed, on the
ground, that they had since discovered

that illegal voters, sufficient in number
to render the election void, had voted
therein. Sheffield and Mt. Washitigt07i,

46.

6. On a petition against an election, alleg-

ing irregular proceedings at the meet-
ing at which it took place, the case was
postponed, and a commissioner ap-
pointed to take depositions in the mean
time, at the request of either of the par-

ties. I{ehoboth,iS. See also Aslifield,6S3.

7. Where an election was controverted, on
the ground of a deficiency of ratable

polls, the sitting members were re-

quired to lay before the committee on
elections, and to furnish the petitioners

with, a list of persons whom they al-

ledged to be ratable polls ; and the peti-

tioners, within a reasonable time, after-

wards, to furnish the members with a
list of such persons thereon, as they al-

leged not to be ratable polls. Bath, 73.

8. Where a petition against an election

was not committed, until so late a
period of the session, that an investiga-
tion could not conveniently be had, no
order was taken thereon. Sutton, 80.

See also Case of Francis J. Oliver, 435.

9. Members have no right to vote on the
question of the validity of their elec-

tion. Gloucester, 97. See also Notes on
pages 171, 440, 465.

10. Committees of the house should re-

turn all papers with their reports.
Bclchertotcn, 103.

11. A petition against an election was re-

jected, because not served on the mem-
bers returned, according to the rule of
the house. Middleborough, 135.

12. The rules and orders of one house of
representatives are not binding upon
another. Milton, 146.

13. In a discussion of the question, upon
the reconsideration of a vote adopting
a report, whereby the seat of a mem-
ber was vacated, it was ruled the
speaker, that evidence might be intro-

duced in support of, but not against,

the motion to reconsider. Case of
William B. Adams, 251.

I

14. The fact, that no notice has been
given to a member returned, prior to
the meeting of the general court, of a
petition against his election, is not a
sufficient ground upon which to refuse
a hearing to the petitioners. North-
bridge, 373.
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15. Petitioners against an election, not
having offered any eridenee to sustain
their allegations, nor, intending to of-

fer any, had leave to withdraw their
petition. XorLhampton, 391.

16. Petition against an election, upon an
understanding between the parties, al-

lowed to be withdrawn. Case of Eli-
phalet P. Ilartshorn, 405.

17. The petitioners against an election
having oflFered to prove, before the com-
mittee, that at the meeting when the
same took place, the poll was not kept
open two hours ; but not having made
any allegation in the petition to that
effect, the committee were of opinion,
that the objection came too late.

Sharon, 502.

18. The petitioners against an election,
having been notified by the committee
on elections of the time appointed for
hearing them, and having neglected to
bring forward evidence in support of
their allegations, were deemed to have
abandoned their case, and had leave to
withdraw their petition. Russell, 522.

19. Where the cases of two members,
voted for at the same balloting, stood
upon the same ground, the fact that
one of them was too sick to attend to,
or even be informed of, the petition
against their election, did not prevent
the committee from hearing and de-
ciding the cases of both. Sandwich,
523.

20. After a report, granting to petitioners
against an election leave to withdraw,
had been agreed to, and the time had
elapsed within which the vote could be
reconsidered, the house recommitted
the report to the committee on elec-
tions, and, after considering a new re-

port made by them, declared the seat
in question vacant. Webster, 526.

21. If petitioners fail, after due notice, to
present evidence in support of their
case, they will be deemed to have aban-
doned it. l\^lliamstown, 526 ; SoiUh
Hadley, 534.

22. At the hearing of petitioners against
a claim for a seat, the committee may
consider objections not stated in the
petition. Case of James M. Freeman,
543.

See Cebtific.vte, 1, 2, 3, 4, 9
;
Evidence,

7, 8, 10, 15 ; Members I., 2, 7, 11, 14;
Ratable Polls, 1, 2, 3; Returx, 1,

2, 3, 6.

PRECEPT.

1. Precepts for a new choice will not be
issued in cases of illegal election. Mil-
ton, 146.

2. A member chosen during the sitting of
the general court, to fill a vacancy" oc-
casioned by the removal of another from
the commonwealth, but without a pre-
cept, is not entitled to a seat. Case of
Joseph Dotrne, Jr., 244.

3. In the following cases of elections ad-

Judged void, precepts for new elections
were refused : — Weston, 67 ; MUton,
146; nVbraJtam, 399; Princeton, 422;
Charlcstown, 518. See also Supplement,
714.

4. In the following cases, where the seats
of members were declared vacant, pre-
cepts for new elections were issued:

—

Amherst, 1; Chesterfield, 7; Case of
John Williams. 10

"; Wobuni, 302 ;

Adarnt, 326; Sherburne, 362; Barre^
3G5. See also Supplement, 714.

5. Report of the clerk of the house on the
issuing of precepts for n«w elections, 714.

PRIVILEGE.
1. The judicial courts are competent to

decide on a plea of privilege, pleaded
by a member of the house of represent-
atives, in bar to an action for slander.
Cnjfin V. Cojin, 4 Mass. 1.

2. The freedom of deliberation, speech,
and deb ite, secured by the declaration
of rights to each house of the legisla-

lature, is rather the privilege of the in-

dividual members, than of the house as
an organized Dody

;
being derived from

ihe will of the people, the members are

entitled to it, even against the will of
the house. 75.

3. The article securing this freedom ought
to be construed liberally, that its full

design may be answered ; and it extends
to every act resulting from the nature of
the member's office, and done in the ex-
ecution of it, and exempts him from
prosecution for every thing said or dons
by him, as a representative, whether ac-

cording to the rules of the house or not.

lb.

4. So if he is sitting on a committee in a
lobby, or in a convention of the two
houses out of the representatives' cham-
ber, lb.

5. A representative is not answerable in a
prosecution for defamation, if the words
charged were uttered in the execution
of his official duty, although spoken
maliciously ; nor if not uttered in the
execution of his official dutv, and not
maliciously, or with intent to defame. lb.

PROBATE.
See DoMiciL, 2.

PROFESSOR OF LAW IN HARVARD
COLLEGE.

See Member, IV., 11.

RATABLE POLLS.
1. Number of representatives ;—how deter-

mined by the number of ratable polls in
the several towns, 24.

2. The election of four members returned
from the town of W. S., being ques-
tioned, on the ground of a deficiency of

ratable polls ; and it appearing to be
doubtful, after long investigation, whe-
ther the town was entitled to return
that number ; that there had been much
difference of opinion, as to the construe-
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tion of the term " ratable " in the con-
stitution ; and that great diversity of

practice had resulted therefrom through-
out the commonwealth ; the nicmbers
returned were allowed to retain their

seats. M'est Sprinyfidd, 64.

3. Mode of ascertaining the number of

ratable polls in a town, when an election

is controverted on the ground of an iu-

sutficiency thereof. Bath, 73.

•i. Where it had been the immemorial cus-

tom for the inhabitants of a town, and
the inhabitants of an adjoining unincor-
porated territory, to unite in the choice

of representatives, and they had also

been unitedly taxed for the expenses of

representation ; it was held, that the

latter were properly enumerated among
the ratable polls of the town, to entitle

it to two members. Oxford, To.

5. "Whether aliens are ratable polls upon
which to predicate a representation

—

Qticere. Boston, 90.

6. The legislature may, by law, establish

what shall or shall not be ratable polls

upon which to predicate a representa-
tion ; the designation thereof being left,

by the constitution, to the discretion of

future legislatures. Opinion of the Jus-
tices, 117.

7. Tlie polls of male aliens, above sixteen
years of age, are now (ISII) ratable polls,

within the meaning of the constitution.

lb.

S. The polls of aliens may, within the in-

tent of the constitution, be ratable

polls, when made liable by the legisla-

ture to be rated to public taxes. lb.

9. Ivatable polls of aliens may constitu-

tionally be included in estimating the

number of ratable polls to determine
the number of representatives any town
may be entitled to elect. 76.

19. State paupers are not ratable poll>.

Westford, Ul.
11. Studen's at an academy, in a town,

,

where their parents or guardians do not '

belong, are not ratable polls in such
town, if under twenty-one years of age ;

it seems. lb.

12. Town paupers are not ratable polls.

IVobuni, 152.

13. Transient persons who came into a

town a tew days before the first day of

May, let themselves there as laborers for

s few months, and then returned to their

homes elsewhere, were held to be rata-

ble polls in s\ich town. Ly7in and Lynn-
fiehi. 171.

14. Whether persons, in the naval or mili-

tary service of the United States, are
ratable polls

—

Qiuvre. Marblehead, 172.

15. Attorney-General Austin's report con-
cerning, 338.

See B.VLLOTixG, 3 ; Evidexce, 4, o, 6, 7,

8 ; Pu.vcTiCE, 7 ; Right of Repiiesex-
TATiox, 1, 2, 5, 8, 9.

RECOMMITMENT.

See Practice, 20.

RECONSIDERATION.
See Election', 1, 2, 6, 7 ; Meetixo, IT.,

7 ; Meetixo, IV., 4
;
VI., 4, 8, 9 ; Prac-

tice, 13, 20.

RECORD.
1. If the record of a town-meeting is in-

telligible and consistent with itself, and
contains every material statement re-

quired by law, it is itself the best and
highest evidence of the facts therein
stated, and must stand for truth, unless
impeached as fraudulent ; but where it

is inconsistent and ambiguous, or defi-

cient as to a material fact, the ambiguity
may be explained, or the deficiency sup-
plied, by extraneous evidence. Brain-
tree, 395.

2. Where the record of a town-meeting
is defective, in not stating the whole
number of ballots given in at an election,

the defect mav be supplied bv evidence.
Wilbruham, 399.

3. "Where it appeared, upon examining the
record of a to«-n-raeeting, that the whole
number of votes recorded exceeded the
aggregate of the votes for the several
candidates, (one member only being
voted for,) evidence was received to ex-
plain the discrepancy, and to show that
the record was erroneous. Teick^bioy,

4. The clerk of one of the wards in the
city of L. having made up his record of
the votes given in at an election for rep-
resentatives, at his own counting-room,
after the votes had been declared and the
meeting had been dissolved ; a trans-
cript of the record thus made was duly
signed by the ward officers and sent to
the city clerk ; and a mistake having
been subsequently discovered in the re-

cord by the ward officers, they amended
it, and sent a transcript of the amended

I

record to the city clerk, by whom the
' same was laid before the mayor and al-

dermen, who did not consider themselves
authorized to act upon it ; it was held,
that those persons who received a ma-
jority of the votes in all the wards, and
not those who received a majority in the
other wards only, were duly elected.
Case of James Toicnsend and others, 642.

See Etidexce, 13, 15 ; Oath ; Towx
Clerk, 3, 4, 5.

REFRESHMENTS.
See Treatixg.

REMOVAL.

See Member, II., 1, 2, 6; Precept, 2.

REPORTER OF ELECTION CASES,
77, 13G.

RESIGNATION.

A person, not legally elected a representa-
tive, though holding a certificate of his
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election, and having a seat in the house
under the same, has no power to resign

his seat. West Cambridge, See also

Case of C/irhtopher Gore, 29 and A'o^e
;

Supplement, 719-

RESOLVE, DISQUALIFICATION BY.

See Members, I., 3, 5.

RETURN OF MEMBER.
L Where two persons were returned, by
separate returns, from a town entitled

to send one member only, each claiming
the seat in opposition to the other, both
were suspended from acting as members
until the election should be determined.
Hopkinfon, 26.

2. Two members claiming the same seat,

having been returned by separate re-

turns, each of which purported to be
made by a distinct set of selectmen, both
were restrained from voting until their

respective claims should be determined.
Ilarick h, 38.

3. Where two members were relumed,
claiming a right to the same seat, both
were enjoined not to vote or debate until

the validity of their elections should be
determined. Troy, 56.

4. One, who is duly returned a member,
has a right to take a seat and act as

such, even though he is not duly elected,

and ought not to have been returned.
Chelsea, 47-i.

5. A person, who is not returned as a mem-
ber; has no right to take a seat and act

as such, even though he is duly elected,

and ought to have been returned. Case

of Thomas Xash, Jr., 439.

6. Where two members were chosen in a

town, which, from a certificate of the

assessors thereof, as to the number of

persons actually taxed therein, did not ap-

pear to contain ratable polls enough to

entitle it two members, and one member
only was returned ;—he was allowed to

retain his seat. Freetown, 72.

7. Where the election of two members was
objected to, on the ground of an insuffi-

ciency of ratable polls, and one only was
returned, it was held, that the objection

did not atfect the right of such member.
Sudbury, 81.

8. Merely certified bv a constable. Pax-
ton, 20.

SeeCEBTiFicATE; Election',?; Record.S.

RETURN OF VOTES.

See M.VYOR and Aldermen.

RIGHT OF REPRESENTATION.

1. The number of representatives which a

town might constitutionally send, be-

fore the adoption of the twelfth and thir-

teenth articles of amendment, was to be

determined by the number of ratable

polls therein (being free aiale inhabit-

ants, of sixteen years of age and up-
wards, not exempted by law from taxa-

tion,) at the time of any election. Dan-
vers, 49.

I. The provision in the constitution, that
every town then incorporated might
elect one representative, whether it con-
tained the requisite number of ratable
polls or not, extends to towns, which,
by their acts of incorporation, were not
allowed to send a representative, but,

for that purpose, were united to other
towns. Sheffield, 83.

'.The right to send a representative is a
corporate right, which towns may exer-
cise or waive, at their pleasure

;
and,

therefore, if selectme.i refuse to put a
motion, regularly made and seconded,
in town-meeting, " that the town send
no representative," or " to see if the
town will choose a representative;" but
call for and receive votes for a repre-
sentive, an election so made is void.

Xaiifucket, Shnron, 195.

4. The right of a town, to elect a repre-

sentative, is a corporate right, secured
by the constitution, to be exercised only
in a corporate capacity ; and if a town
votes not to elect, or not to elect the
whole number to which it is entitled, a
minority of the electors, dissenting from
such vote, cannot legally proceed to an
election. Opinion of the justices, 117, 198.

5. The number of representatives to which
a town might be entitled, before the
adoption of the twelfth and thirteenth

articles of amendment to the constitu-

tion, was to be determined by the num-
ber of ratable polls therein on the day
of election. Maiden, 293.

6. The question whether an election is

valid, in reference to the right of a
tovra to be represented in some future

year, is one which is to be determined
by the house in which the question of

the right occurs. George Ilitchins and
others^3~S.

7. On the division of a town, or the annex-
ation of a part of one town to another,

the right of representation cannot be
divided or apportioned. Report of the

Committee on the Judiciary, 379.

[

8. It is not competent for the legislature,

when incorporating a new town from
territory of one or more existing towns,
to authorize such new town to elect a
representative to the general court be-

fore the next decennial census of polls

shall have been taken. Opinion of' the

Justices, 386.

9. But it is competent for the legislature

to provide, in such case, that the new
town shall remain, as before, a compo-
nent part of the town or towns from

I

which its territory is taken, for the pur-
I pose of electing representatives, until a

new decennial census of polls. lb.

10. The legislature have constitutional

power to change the boundary lines of

towns, for all purposes other than those

incident to the election of senators and
representatives ;

but, in changing the

I

boundary lines of towns, by annexing a
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part of one town to another, or by con-
stituting a new town from one or more
existing towns, the legislature may re-

serve and secure to the inhabitants,

residing on such portion or portions, a

right to vote in the election of repre-
sentatives, with the town or towns from
which such portions are taken, until the
expiration of the next preceding appor-
tionment of representatives. Opinion
ofthe Justices, 634.

11. Whether the decennial census of the
inhabitants of a town, taken by the as-

sessors thereof, and returned into the
secretary's office, as the basis of the rep-

resentation of such town for the next
ten years, can be shown to be errone-
ous, with a view to increase the town's
right of representation

—

Qucere. Mil-
ford, 609.

See R.VTABLE Polls, 1, 2, 3, 4, 5, G, 7, 8,

9, 15.

RULES OF THE HOUSE, 49, 97, 134,

13-5, 146, 253.

See also Practice, 9, 10, 11, 12, 13.

SEDITION AND SEDITIOUS CON-
DUCT.

See Members, I., 4, 6, 7, 10, 11.

SELECTMEN.
1. Where selectmen, at the time of issu-

ing their warrant for a meeting for the
choice of representatives, had not taken
the oath required by st. 1806, c. 26, ^ 4,

"respecting all elections and the re-

turns thereof," but took the same on
the day of election, before proceeding to

open the meeting ; this was held to be
a sufficient compliance with the statute.

Elliot, 166.

2. It is essential to the validity of an elec-

tion, tliat the selectmen, by whom it is

conducted, should be previously sworn,

as required by st. 1833. c. 141, ^ 2, to the
faithful discharge of the duties of their

office. Woburn, 302.

3. Selectmen are not obliged to receive
|

the vote of one, whose name is not on
|

the list, and who docs not apply to have
it put there at the time appointed by
the selectmen, for the purpose of receiv-

ing such application. Lynnfield, 292.

4. Whether there can be a valid election of

a representative without the agency of

selectmen

—

Qiuere. Case of Dan Hill.

558.

5. Upon a question of fact, arising at an
election, which the selectmen, in the
course of their duty, as presiding offi-

cers, are bound to determine, their de-

cision is presumed to have been right,

until the contrary is clearly proved.
Somerset, 576.

6. Upon an indictment on Rev. Sts. c.
j

4, ^ 8, for giving false answers to the
selectmen presiding at a meeting for

the election of officers, or for wilfully !

voting at such meeting, without being
j

qualified, it is not necessary to prove
I

95

that the selectmen were legally chosen
and qualified ; it is sufficient, if it is

proved that they were acting as select-

men. Coinmonicealth v. S/iaw, 7 Met.
52.

See Action, 1, 2, 3. 5 ; Certificate, 1, 2,

3, 4, 5, 9; Collector; Meeting, II.,

2, 3, 4, 5, 9 ;
IV., 1, 2 ; V., 1, 2, 3, 4, 5,

6, 7, 8, 9, 10, 14, 17 ; VI., 2, 3. 4, 5, 6, 7,

9; VII. ; VIII., 1, 2, 4. 5,6, 7, 8, 9, 10,

11, 12, U, 15. 17 ;
Pkactice, 5; Town

AND District; Tow.n Cleuk, 1, 2;
Toavx-Meetixg, Calling of, 1, 2;
Variance; Voters, List of, 1, 2,3,
4, 5.

SELECTMEN, CERTIFICATE OF.
See Evidence, 3, 4, 12.

SENATORIAL DISTRICTS.
See Boundary Lines, &c.

SICKNESS OF MEMBER PETITION-
ED AGAINST.
See Practice, 19.

SLANDER.
See Privilege.

STATUTES CONCERNING ELEC-
TIONS, 686.

STUDENTS AT COLLEGES, &c.

1. The undergraduates of a college, or
other literary institution, residing in
the town where the same is established,
for the purpose merely of pursuing their
studies, and with the intention of re-
turning to their homes, whenever their
connection with such institution shall
be dissolved or severed, do not, by their
residence in such town, become legally
qualified voters therein. Report of the
Committee on the Judiciary, 436.

2. The mere facts, that a student, who has
a domicil in one town, resides at a pub-
lic institution in another town, for the
sole purpose of obtaining an education,
and that he has his means of support
from the former, do not constitute a
test of his right to vote, and of his lia-

bility to be taxed, in the latter town.
He obtains this right and incurs this
liability only by a change of domicil;
and the question, whether lie has chang-
ed his domicil, is to be decided by all the
circumstances of the case. Opinion of
the Justices, 510.

3. A student of a college does not change
his domicil by his occasional residence
at the college. Granby v. Amherst, 7
Mass. 1.

4. A student in the theological in.^titution
at Andover, being of ago, and otlierwise
qualified according to the constitution,
and beine also emancipated from his
father's family, is entitled to vote in that
town in the election of senators. Put-
nam V. Johnsou, 10 Mass. 488.

See Ratable Polls, 11.
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SUNSET.

See Meeting, V., 6, 8, 12, 13, 14, 15.

SUPERINTENDENT OF BREAK-
WATER.

See Members, IV., 14.

SUSPENSION.

See Member, I., 7, 11, 14
;
Return, 1, 2,

3 ;
Treating, 4.

TAXATION.

See DoMiciL, 8, 12, 13, 14 ;
Electors,

II.

TAX-BILLS.

See Evidence, 5.

THORPE'S CASE, 627, Note.

TOWN.
See Meeting, III., 2, 3, 4, 5, 6; Right
OF Representation.

TOWN AND DISTRICT.

The inhabitants of a district, whose act of
incorporation authorized them to join
with a neighboring town in the choice of
representatives, but did not require the
selectmen of the latter, in any way, to

give notice to the inhabitants of the
district of the time and place of meet-
ing for that purpose, were held not to

be entitled to vote in such choice, un-
less they were legally warned to attend
the meetings therefor

;
altliough they

had been accustomed, for many years
after the act, to attend the meetings of

the town for the choice of representa-

tives, without any warrant being previ-

ously issued by the selectmen of the
district for the same ; and although it

had been the practice of the selectmen
of the town, for some years, to give

seasonable notice of such meetings to

the selectmen of the district, who there-

upon issued their warrants accordingly

to the inhabitants of the same : It was
held, also, that if no legal notice of a

meeting of the town for the choice of

representatives was given to the in-

habitants of the district, in consequence
of a neglect of the selectmen of the

town to give information thereof to the

selectmen of the district, the town
might nevertheless refuse to receive the

votes of the electors of the district,

(although after receiving them at one
balloting,) and might alone choose a

representative. Lmiesborough and New
Ashford, 183.

See Certificate, 1, 2,

TOWN CLERK.

1. It i8 not the duty of a town clerk to re-

cord anything more than what is de-
clared bv the selectmen to be a vote.

Case qf Elbridgc G. Fuller, 366.

2. Where a town clerk died, and the select-
men (under the Rev. Sts., c. 15, § 50)
appointed a clerk pro tempore, who
was duly sworn, and acted as clerk at
an election of representative ; and it

did not appear that there was any
fraud, or intentional neglect on the part
of the selectmen, or any objection on
the part of the voters, the election was
not thereby invalidated. Plympton, 643.

3. Where the record of a town-meeting
held on the 1st of March, did not state
that it was adjourned to the 2d, it was
held, that there was not legal proof of
the election of a person chosen as to\vn
clerk on the 2d, and that such person
could not amend the record of the first

meeting, and that parol evidence of an
adjournment was inadmissible. Taylor
v. Henry, 2 Pick. 397.

4. One who was formerly a town clerk,

but is no longer in the office, cannot
amend a town record made bv him when
town clerk. Harlwell v. Littleton, 13
Pi(k. 229.

5. It is competent to one chosen town
clerk, to make a record of his own elec-

tion and qualification. Briggs v. Mur-
doch, 13 Pick. 305.

See Meeting, YIII., 17 ; Oath.

TOWN CLERK, CERTIFICATE OF.

See Evidence, 11, 12.

TOWN, DIVISION OF.

See Right of Representation, 7, 10.

TOWN-HOUSE.
See Meeting, III., 8.

TOWN, INCORPORATION OF.

See Right of Representation, 2,8, 9.

TOWN-MEETING, CALLING OF.

1. Where a town had been accustomed to

elect town officers in April, and a num-
ber of the inhabitants petitioned the
selectmen to call the annual town meet-
ing in March, and the selectmen called
a meeting for the purpose of considering
the expediency of changing the time of
choosing town officers from April to

March, which meeting, by reason of the
confusion and disturbance therein, was
not or«.'anizcd : this was not such an un-
reasonable refusal to call a meeting, as

would authorize a justice of the peace
to call and organize a meeting for the
choice of town officers : and the election

of a representative, at a meeting called

bj' selectmen, so chosen, was held void.

Troy, 5G.

2. The refusal of the selectmen of a town,
to admit the voters of a plantation,
which had been annexed to it by statute,

to act in town art'airs, at the annual
town-meeting, and to call another meet-
ing for the purpose, was held sufficient

to authorize the calling of a town-meet-
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ing hv a justice of the peace, and the
election of other selectmen and town
officers. Adams, 13.

TOWNS UNITED.
Question as to the mode of conducting

the meeting and receiving votes, where
towns act together in the choice ©f rep-
resentatives. Laticsborough and Xnc
Athford,

j

See Certificate, 1, 2; Mexdox .^.XD

Bl.vckstoxe; Right of Repkesent.v- i

TIOX, 7.

TRANSIENT PERSONS.

See R.vt.vble Polls, 13.

TREATING.

1. Where it appeared, that the member
elected had furnished numbers of the

[

electors, both before and after the elec-
[

tion, with refreshments of victuals and i

drink, at his own expense, the election
,

was not thereby invalidated. Sandford
\

and Alfred, bo. !

2. Where a seat was claimed by one not
|

returned a member, and it was proved, I

that he had offered to treat the voters,
j

and authorized others to do so, previous
j

to the election, the house rejected a re-
,

port in favor of the petitioner. Case
o/Elbrid^e G. Fuller, 366.

3. Treating the voters present at a meet-
ing, at which a candidate was nominated
for representative, who was afterwards
elected, is not siifhcient to set aside the
election. Hubbardston, 3S3.

4. Where, in a petition against an election,

the member returned was charged with
having obtained his election "by bribery,

and by corrupting the minds of as many
as he could by spirituous liquors," and

;

by other improper and illegal methods,
(

and evidence was offered in support of

the charge, it was held, that the house i

had no constitutional right to suspend
i

the member from acting as such, until i

the matter of the charge had been heard
and determined. Mansfield, 17.

UNDERGRADUATES.
See Students, &c.

UNINCORPORATED PLANTA-
TIONS.

The inhabitants of unincorporated plan-
'

tations are not included in the descrip- '

tion, contained in the constitution, of I

the persons qualified to give in their
j

votes for governor and lieutenant-gov-
i

ernor. Opinion of the Justues, •

UNINCORPORATED TERRITORY.
,

See Ratable Polls, 4.

USAGE.

See Meeting, III., 2, 3, -5.

VACANCY.
"Vacancies in the house, other than those
enumerated in the 2d section of the 6th
chapter of the constitution, may be
filled. Opinion of the Justice*, 24-5.'

VARIANCE.
An indictment on the Rev. Sts., c. 4, § 8,

for wilfully giving false answers to se-

lectmen presiding at an election, alleged
that such false answers were given by
the defendant, with the fraudulent in-

tent to procure his name to be placed
on the list of voters, and to obtain per-
mission to vote. The evidence was, that
the defendant's name was on the list of
voters, when he gave the false answers.
It was held, that the allegation of the
intent to procure his name to be placed
on the list of voters could not be rejected
as surplusage, and that there was a ma-
terial variance between the allegation
and the proof. Commoniceallh v. Shaw,
7 Met. .52.

VOTE.

See Ballot ; Envelope ; Ineligiblb
Candidates.

VOTE, REFUSAL OF.

See Action, 1, 2, 3, o.

VOTERS, FRAUDULENT CONTRI-
VANCES TO MAKE.
See Aorth Brookfield, 137.

VOTERS, LIST OF.

1. An election having taken place at a
meeting, previous to which the select-

men held no session for examining the
qualiScations of voters, as required by
St. 1800, c. 74, ^ 1, and at which they ex-
hibited no list of votes ; the election was
held valid. Fryeburgh, 41.

2. Where a list of voters for governor, lieu-

tenant-governor, and senators, was sea-

sonably made out and published by the
selectmen, and was duly corrected and
revised by them with reference to and as

a list for the election of representatives,

but was not again published, though
carried by them to the meeting ; it was
held, that this omission to publish was
not sufficient of itself to invalidate the
election. Maiden, 213.

3. The validity of an election is not affect-

ed by a neglect of the selectmen to hold
a meeting, one hour previous to the
town-meeting, for the revision of the
list of voters, as required bv statute.

HoUiston, 297.

4. M. applied to one of the selectmen on
the morning before an election to have
his name put on the list of voters. A
friend applied, also, in his behalf, for

the same purpose, to another selectman.

Both these officers promised to put the
name on the list, but omitted to do so.

M's vote, however, was received at the



756 INDEX.

poll ; but upon its appearinj; that his 1

name was not on the list, he was di- '

rected to remove his vote from the bal-

lol-box, and did so. It was held, that
M. was a lesial voter, and that his vote
was wrongfully rejected. Webster, 526.

'

5. Selectmen have authority, even after the
|

opening of a town-meeting, to strike
|

from the list of voters the name of a
j

person who is not a legal voter. Hum- <

phrey v. Kins,man, 5 Met. 162.
|

6. The provision in st. 1821, c. 100, and st.
|

1822, c. 104, requiring that previous to

an election the qualifications of voters !

shall be proved and their names be placed i

on an alphabetical list or register, is not
to be regarded as prescribing a qualift-

'

cation in addition to those, which, by the
I

constitution, entitle a citizen to vote,
but only as a reasonable regulation of

\

the mode of exercising the right of vot- I

ing, which it was competent to the legis-
'

lature to make. Capen v. Foster, 12
|

Pick. 48-5. See also Methuen, 428.
j

See AcTiox. o; Collector; Meeting,
;

VI., 11, VII., 7, 10, 11, 12, 13, 18, 19
; ;

Selectmen', 3 ; Variance
;
Voting, !

Illegal, 2.
|

VOTES, RECEPTION OF ILLEGAL, i

OK REJECTION OF LEGAL.
1. If selectmen, at an election for repre-

|

sentative, receive illegal votes for the :

person elected, which are counted, or
reject legal votes for other candidates,
which are not counted, in estimating the
whole number of votes given in, ana the
votes so received or rejected are suffi-

cient in number to change the majority,
the election will be void. i\'estern, 144.

2. It is no objection to an election, that >

illegal votes were received, or legal votes
rejected, unless the majority is thereby
changed. Blandford v. GVjbs, 2 Gush.
39.

3. "Where a member was elected by ninety-
two out of one hundred and thirty-two

votes given in, it was held, that the re-

ception of one illegal vote, if proved,

would not invalidate the election. Char-
lemont, 261.

4. The reception of illegal votes, not suffi-

cient in number to affect the majority,

will not invalidate an election. 1 yring-

ham, 266 ;
Marblehead, 29-5

;
Sudbury v.

Stearns, 21 Pick. 148.

5. The reception of illegal vo res, sufficient

in number to change or prevent a ma-
jority, is not sufficient to invalidate an
election, unless it also appears that such
votes were for the person elected. Ash-

field, 583.

6. Several illegal voters having been per-

mitted to vote at a parish meeting, in

the election of officers, many of the legal

voters protested against the proceeding
and withdrew without voting ; but the
persons declared to be elected having re-

ceived the votes of a majority of the
legal voters who remained and voted, it

was held, that they were duly elected.
Sudbury v. Steams, 21 Pick. 148.

7. Where a member returned was elected
by a majority of one vote, and it ap-
peared that several persons, legally
qualified, who were present and desired
to vote atthe'election, were prohibited by
the selectmen from doing so, the elec-
tion was held void, although it did not
appear, that any more than one of the
rejected voters would have voted against
the sitting member, if they had been
permitted to vote. Weston, 67.

8. The rejection of a legal vote will not in-

validate an election, unless the majority
would have been changed or prevented
by its reception. Shreicsbury, 275;
Chester, 6&i

;
IJopkinton, 654.

9. The rejection ef the vote of a qualified

voter, whose name was not on the list,

when tendered in the balloting for state
and county officers, is no objection to
the election of a representative, made
subsequently, in which such voter did
not tender his vote, although all the
elections were made at the same meet-
ing, and the same list of voters was
used. Shrewsbury, 275.

10. In order to entitle a rejected vote to be
counted, the voter must attend the
meeting, and tender his vote at the bal-
loting when the election takes place

;

and it is not sufficient that the voter's

name is not on the list of voters, in

consequence of which he does not at-

tend the meeting, or that he tenders his

vote and is refused at any other ballot-

ing. Brookfield, 459.

VOTES, WHOLE NUMBER OF.

1. If it cannot bo ascertained (either by the
record, or by evidence) what was the
whole number of votes given in at an
election, it is void, for uncertainty.
Braintree, 395.

2. Where an election of several persons
takes place, at the same time, who are

I all TOted for on one list, the proper
I mode of ascertaining the whole number

j

of votes is not by cutting and severing
the ballots into single tickets, and count-

I ing the aggregate, but only by counting
each ballot as one vote, whether it have
on it the requisite number of names or

not. Wrenthmn, 70 ;
Charlcstown, 167

;

Newbury. 191 ;
Lynn, 281 ;

Wi/braham,
399.

See Ineligible Candidates
;
Meeting,

VIII., 2, 3, 4, 5, 12
;
Record, 3.

VOTING, ILLEGAL.

I. Under the act of 1813, c. 68, § 3, (Rev.
Sts. c. 4, § 6,) against illegal voting, a
person, to come within the statute, must
know, at the time of his voting, that

he is not a qualified voter, and that he
is doing or attempting to do an unlawful

act. (Jomynonwealth v. Aglar, Thach.
Cr.C.412.
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2. Although the name of an unqualified

person may be borne on the list of voters

by mistake, it will not authorize him to

vote. The name on the list will justify

the inspectors to receive his vote. But
if they refuse to receive the vote of an
unqualified person, althounrh it is borne
on the list, such refusal will be no injury

to him, nor any just ground of com-
plaint, lb.

.3. To constitute a wilful aider and abettor

in such an offence, under the act, ^ o

(Rev. Sts. c. 4, § 9,) he must know at

the time, that the principal was an un-
qualified voter, and had no right to vote,

and with such knowledge, he must have
said or done something designed and
calculated to encourage him to vote.

Jb.

4. "Where a person was indicted for aiding
and abetting another in illegal voting,

under the act of 1813, c. 68, 3, knowl-
edge that the principal was an unquali-
fied voter is not to be presumed, in such
case, but is to be alleged and proved
like any other fact, lb.

o. If a foreigner honestly believes, at the
time of voting, that he has a right to

vote, it is not a wilful act within the
statute of 1813, c. 68, § 3, (Rev. Sts. c.

4, ^ 6). So, if the aider and abettor

honestly believes that the foreigner had
a right to vote, he is entitled to an ac-

quittal, lb.

6, Where one votes at an election, whose
name is upon the list of voters, when he
is not legally qualified to vote, it is a

question of fact for the jurv, whether he
committed the offence wilfully. Com-
momoealth v. Wallace, Thach. Cr. C.
.592.

I 7. It is no cause for arresting judgment on
an indictment for giving false answers
to selectmen, and for voting wilfully,

and without being qualified, for gover-
nor, lieutenant-governor, and senators
for the district of M., that it is not al-

leged that the district of M. is in the
commonwealth. Covmomaealthy. Shain,

7 Met. o2.

8. If a party who is indicted on the Rev.
Sts. c. 4, 6, for wilfully giving in a vote
at an election, knowing himself not
to be a qualified voter, admits, on his

trial, that he voted vt the election, it is

equivalent to an admission that he voted
wilfully. Commonwvallh v. Bradford, 9
Met. 268.

;
9. Evidence that a party consulted counsel

as to his right to vote, and submitted to

them the facts of his case, and was ad-
vised by them that he had the right, is

admissible in his favor, on the trial of an
indictment against him for wilfully vot-

ing, knowing himself not to be a quali-

fied voter, but is not conclusive evidence
that he did not know that he was not a
qualified voter, lb.

See EviDEXcR, 13, 14.

WARD CLERK.
See Rkcord, 4.

E R R A T A .

Page 13, line 4 from top, strike out the period and insert a comma.
" 32, lines 5 and 14 from top, for " chose," read " choose."

** 41, last line of abstract to Fryeburgh, for " votes," read " voters."

'« 166, lines 11 from top and 4 from bottom, for " 180-3," read " 1806."

" 293, line 7 from top, for " were" read " was."

" 612, line 7 from top, strike out the period and insert a semicolon.

" 732. The title Members, Qualivic.vtioxs of, in the Index, is several times

referred to, on this and succeeding pages, by the word Memher, I., II., &c.

" 734, right hand, line 25 from top, for " surpersedcd," read " superseded."

" 735, right hand, lines 26 and 27 from bottom, for " portion," read " poll-tax."

* 736, left hand, line 6 from bottom, for ** envolopc," read " envelope."

'* 737, line lo from bottom, strike out " 11."

" 742, left hand, line 10 from top, for " 16," read " 17."

" 74-5, right hand, line 9 from bottom, for " 19" read " Practice, 3."

" 748, right hand, line 18 from top, for " 3" read 4."

" 7o5, right hand, line 27 from bottom, for " votes" read " voters."
















